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REPORTS 


OF 


CASES   ARGUED  AND   DETERMINED 


AT  JANUARY  TERN,  1853. 


BEN  vs.  THE  STATE. 

1 .  In  an  indictment  ogainet  a  slave  for  administering  ]X)ieon  to  white  persons,  a 
count  is  not  dc-muiTable  for  duplicity  which  charges  that  the  defendant  "  did 
adiniuinter  to,  and  taare  to  be  adminittered  <o  and  taken  by"  <Ar<e  certain 
free  while  persons,  "a  lai-ge  quantity  of  arsenic,"  Ac. 

2.  WTheu  the  indictment  alleges  that  the  defendant  "  did  administer  to,  and  cause 

to  be  administered  to  and  taken  by,"  Ac,  a  certain  deadly  |Miison,  "witli  the 
intent  then  and  there  feloniously,"  «tc,  "to  kill  and  murder"  the  persons 
named,  it  sufficiently  chai-ges  a  violation  of  the  statute  (Clay's  Dig.  472,  §  4,) 
although  not  using  the  same  words. 
8.  When  the  record  shows  that  the  prisoner  was  regtilarly  arraigned,  and  pleaded 
not  guilty,  and  proceeded  to  trial  without  any  objection,  the  objection  cannot 
be  raised  in  the  Appellate  Court,  that  the  record  fails  to  show  that  he  was 
served  with  a  copy  of  the  indictment  and  a  list  of  the  jury,  two  entire  days 
before  the  trial,  or  that  the  venire  was  returned  into  court 

Error  to  tbc  Circuit  Court  of  Pickens. 
Tried  before  the  Hon.  Turner  Re  avis. 

This  was  an  indictment  against  the  plaintiff  in  error,  a 
slave,  for  attempting  to  administer  poison  to  white  persons. 
The  indictment,  after  the  usual  caption,  charges,  that  the  said 
Ben,  a  slave,  on  the  twenty-fourth  day  of  December,  one 
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thousand  eight  hundred  and  fifty-one,  in  the  county  of  Pick- 
ens in  the  State  of  Alabama,  "  feloniously,  wilfully,  and  of 
his  malice  aforethought,  did  administer  to,  and  cause  to  be 
administered  to  and  taken  by  one  George  McKinney,  Marga- 
ret A.  McKinney  and  one  Nancy  Herndon,  then  and  there 
being  free  white  persons,  a  large  quantity  of  arsenic,  towit : 
one-half  ounce  thereof;  which  said  arsenic,  so  administered 
and  caused  to  be  administered  as  aforesaid,  was  then  and  there 
a  deadly  poison,  calculated  in  its  effects  to  destroy  life,  with 
intent  then  and  there  and  thereby,  feloniously,  wilfully  and  of 
malice  aforethought,  the  said  George  McKinney,  Margaret  A. 
McKinney  and  Nancy  Herndon  to  kill  and  murder,  against 
the  peace  of  the  State,"  &c. 

The  record  shows,  that  the  prisoner,  being  present  in  court, 
and  being  arraigned,  and  the  bill  of  indictment  having  been 
read  to  him,  pleaded  thereto  "  not  guilty,  and  put  himself 
upon  the  country,"  &c. 

A  day  was  thereupon  set  for  the  prisoner's  trial,  and  it  was 
ordered  by  the  court  that  the  sheriff  proceed  to  summon 
instanter  fifty  good  and  lawful  men,  including  those  of  the 
regular  pannel  for  the  second  week  of  the  term,  two-thirds 
of  whom  should  be  slaveholders,  from  whom  a  jury  were  to 
be  selected.  It  was,  at  the  same  time,  ordered  by  the  court, 
that  the  sheriff  of  said  court  serve  upon  the  prisoner,  or  upon 
his  counsel,  Stephen  P.  Hale  and  Jonathan  Bliss,  Esqrs.,  a 
copy  of  the  bill  of  indictment,  together  with  a  list  of  the 
jurors  summoned,  two  entire  days  before  the  day  set  apart  for 
the  trial.     These  orders  were  made  on  the  22d  April,  1852. 

Afterwards,  on  the  27th  of  the  same  month,  the  record 
shows,  that  the  prisoner  came  into  court  and  entered  his  plea 
of  not  guilty,  and  on  his  motion,  the  cause  was  continued 
until  the  next  term. 

At  the  next  term,  the  prisoner,  on  being  again  brought  into 
court,  by  leave  of  the  court  withdrew  his  plea  of  not  guilty, 
and  demurred  to  the  indictment.  A  day  was  set  for  his  trial, 
and  a  jury  ordered  to  be  summoned. 

Upon  the  trial,  the  court  overruled  the  demurrer  to  the  in- 
dictment, and  the  prisoner  again  pleaded  not  guilty.  There- 
upon, the  jury  found  him  guilty  as  charged,  and  the  court 
sentenced  him  to  be  executed.  The  grounds  urged  for  a  re- 
versal of  this  judgment  will  appear  in  the  opinion. 
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Bliss  &  Hale,  for  plaintiflf  in  error. 

M.  A.  Baldwin,  Attorney  General,  contra. 

CHILTON,  C.  J.— 1.  It  is  contended  by  the  counsel  for 
the  prisoner,  that  the  indictment  in  this  case  is  bad,  because 
it  charges  the  commission  of  several  offences  in  one  count — 
as,  1st.  That  the  prisoner  administered  the  poison  to  the  per- 
sons named ;  2d.  That  he  caused  the  same  to  be  adminis- 
tered ;  and  3.  That  he  administered  and  caused  it  to  be  ad- 
ministered to  three  individuals.  We  have  examined  these 
objections  to  the  indictment  with  much  care,  and  are  con- 
strained to  hold  that  they  are  not  well  taken.  It  is  certainly 
true,  that  an  indictment  must  not  be  double ;  that  is,  the  de- 
fendant must  not  be  charged  with  having  committed  two  or 
more  offences  in  any  one  count.  For  example,  it  is  not  per- 
missible to  charge  a  defendant  in  the  same  count  wich  having 
committed  murder  and  robbery.  Archb.  Cr.  PI.  50.  Mr. 
Archbold  says,  the  only  exceptions  to  this  rule  are  to  be 
found  in  indictments  for  burglary,  in  which  it  is  usual  to 
charge  the  defendant  with  having  broken  and  entered  the 
house  with  intent  to  commit  a  felony,  and  also  with  having 
committed  the  felony  intended ;  and  in  indictments  for  em- 
bezzlement by  clerks  and  servants,  which,  under  the  English 
statute,  (7  and  8  Geo.  4,  C.  29,  §  8,)  may  charge  any  number 
of  distinct  nets  not  exceeding  three.  But  he  says,  that  laying 
several  overt  acts  in  a  count  for  high  treason  is  not  duplicity, 
citing  Kelyng  8 ;  nor  is  a  count  that  the  defendant  pub- 
lished and  caused  to  be  published  a  libel,  liable  to  this  objec- 
tion, since,  he  says,  they  are  the  same  offence ;  so  of  a  count 
charging  one  endeavor  to  commit  two  offences,  because  the 
endeavor  is  the  gist  of  the  offence  ;  and  he  further  adds,  that 
"  it  is  now  generally  understood  that  a  man  may  be  indicted 
for  the  battery  of  two  or  more  persons  in  the  same  count, 
or  for  a  libel  on  two  or  more  persons  where  the  publication 
is  the  same  act." — ib.  50 ;  Rex  v.  Benfield  et  al.,  Burr.  Rep. 
982,  overruling  Rex  v.  Clendon,  as  reported  in  2  Str.  870, 
and  2  Ld.  Raym.  1572. 

Several  decisions  in  this  court  go  very  clearly  to  sustain 
the  sufficiency  of  the  count  in  this  case.  In  The  State  v.  Mur- 
phy, 6  Ala.  Rep.  846,  it  was  held,  that  although  the  language 
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of  the  Statute  was  in  the  disjunctive,  against  any  one  who 
should  "  buy,  receive,  conceal,  or  aid  in  the  concealment  of 
stolen  goods,"  yet  that  a  count  was  not  bad  for  duplicity 
which  charged  the  prisoner  with  receiving  and  concealing 
stolen  goods. 

In  Mooney  v.  The  State,  8  Ala.  Rep.  328,  the  defendant, 
with  two  others,  was  charged  in  the   same  count,  for  that,  on 
a  certain  day,  they  "  did  unlawfully  and  feloniously  inveigle, 
steal,  carry  and  entice  away,  two  negro  slaves,"  &c.;  and  upon 
a  demurrer  this  court  said :  "  These  are  all  offences  of  the  same 
grade,  although  there  may  be  a  slight  distinction  between  the 
two  classes  of  "  stealing  and  carrying  away,"  and  "  inveigling 
and  enticing ;"  and  it  was  there  held  that,  "  whether  they  were 
distinct  offences  or  not,  inasmuch  as   the   same   penalty  was 
provided  for  each,  they  might  be  included  in  the  same  count 
in  the  indictment."     We  do  not  understand  the  court  as  hold- 
ing that   substantive   and   entirely  distinct  offences   may  be 
thus  united,  because  the  punishment  is  the  same,  but  that 
when  "  different  grades  of  the  same  offence,"  and  which  are 
punished  by  the  same  penalt}',  are  embraced  in  one  count,  it 
is  sufficient,  and  the  State  is  entitled  to  the  conviction  of  the 
accused  upon  proving  either.     The  example  of  an  indictment 
for  forgery  is  a  forcible   illustration  of  the  rule,  in  which,  ac- 
cording to  Mr.  Chitty's  forms,  (3  Chit.  Cr.  L.  1066,)  it  is  usual 
to  aver,  that  the  prisoner  "  feloniously  did  falsely  make,  forge 
and   counterfeit,  and   feloniously  did   falsely  procure   to   be 
made,  forged  and  counterfeited,  and  feloniously  did  willingly 
act  and  assist  in  the  false  making,  forging  and  counterfeiting, 
a  certain  bond,"  &c.     Mooney  v.  The  State,  8  Ala.  Rep.  332, 
and  cases  cited  in  that  opinion.     These  cases,  we  think,  are 
sufficient  to  show  that  the   indictment   before  us  is  not  liable 
to  the  objection  of  duplicity.     The  offence  consists  in  the 
attempt  to  destroy  life,  by  administering  to  a  white  person 
any  deadly  poison ;  and  that  by  this  effort  he  compasses  the 
lives  of  three  instead  of  one,  or  that  he  places  the  poison  in 
such  a  situation  as  to  cause  them  to  take  it  with  the  intent 
thereby  of  depriving  them  of  life,  and  does  not  hand  it  to 
them  himself,  does  not  change  the  nature  of  the  offence,  ex- 
cept in  so  far  as  they  may  be   considered  circumstances  of 
aggravation ;  nor  do  they  in  any  wise  affect  the  penalty. 
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2.  But  it  is  objected,  in  the  second  place,  that  this  is  not  for 
an  attempt  to  poison,  but  for  the  actual  administering  of 
poison,  and  causing  it  to  be  administered  to  several  persons. 
It  is  not  denied  "  that  the  attempt  to  poison  "  is  fully  com- 
prehended in  the  charge  contained  in  the  indictment,  and  that 
all  the  constituent  elements  of  the  oflfence,  as  the  same  is  de- 
nounced by  the  statute,  must  necessarily  be  proved  in  order 
to  sustain  the  charge.  The  objection  is,  that  the  language  of 
the  statute  has  not  been  pursued ;  that  equivalent  expres- 
sions will  not  suffice,  and  that  if  such  were  the  law,  it  is 
maintained  by  the  counsel  that  the  charge  in  this  indictment 
does  not  make  out  the  statutory  offence. 

The  statute  declares  that  any  slave  who  shall  attempt  to 
poison,  or  to  deprive  any  white  person  of  life  by  any  means 
not  amounting  to  an  assault,  and  be  thereof  convicted,  shall 
suffer  death.    (Clay's  Dig.  472  §  4.) 

The  charge  is,  that  the  prisoner*"  feloniously,  wilfully,  and 
of  his  malice  aforethought,  did  administer  to,  and  cause  to  be 
administered  to  and  taken  by  one  George  McKinney,  Mar- 
garet A.  McKinney,  and  one  Nancy  Herndon,  then  and  there 
being  free  white  persons,  a  large  quantity  of  arsenic,  to  wit : 
one-half  ounce  thereof,  which  said  arsenic,  so  administered 
and  caused  to  be  administered,  was  then  and  there  a  deadly 
poison,  calculated  in  its  effects  to  destroy  human  life,  with 
intent,  then  and  there,  feloniously,  wilfully  and  of  his  malice 
{^forethought,  to  kill  and  murder,"  &c.,  the  persons  named. 
It  is  too  plain  to  admit  of  argument,  that  the  wilful  and  ma- 
licious infection  of  the  system  with  a  deadly  poison,  with  the 
intent  to  destroy  life,  is  an  attempt  to  poison  within  the 
meaning  of  the  statute,  and  unless  the  rule  is  so  stringent  as 
to  require  the  offence  to  be  charged  in  the  exact  words  of 
the  statute,  the  indictment  is  unquestionably  good.  And 
here  we  need  only  to  refer  to  the  case  of  The  State  v.  Bul- 
lock, 13  Ala.  Rep.  413,  to  show  that  the  indictment  need  not 
contain  the  exact  words  used  in  the  statute,  but  that  it  is  suf- 
ficient if  the  words  used  as  descriptive  of  the  offence  be 
equivalent  to  those  employed  in  the  statute.  We  entertain 
no  doubt  of  the  correctness  of  this  proposition.  It  is  laid 
down  in  the  works  upon  the  criminal  law,  "  that  where  a 
word  not  in  the  statute  is  substituted  for  one  that  is,  and  the 
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word  thus  substituted  is  equivalent  to  that  employed  in  the 
statute,  or  is  of  more  extensive  signification  than  it,  and  in- 
cludes it,  the  indictment  will  be  sufficient."  See  Archb.  Cr. 
PI.  47,  and  authorities  cited  by  him.  Indeed,  it  often  hap- 
pens that  an  indictment  charging  an  offence  in  the  language 
of  the  statute  is  wholly  insufficient;  as  if  a  statute  uses  a 
generic  term,  it  is  said  to  be  necessary  to  state  the  species. 
Eex  V.  Fuller,  1  B.  &  P.  180 ;  Arch.  Cr.  PI.  48.  So,  if  the 
statute  does  not  define  the  offience,  or  point  out  its  constitu- 
ents, the  indictment  should  aver  such  facts  and  circumstances 
as  will  constitute  the  offence  Avithin  the  meaning  of  the  legis- 
lature. It  must  be  made  judicially  to  appear  to  the  court, 
that  the  indictor  has  proceeded  upon  sufficient  premises. 
Beasley  v.  The  State,  18  Ala.  Rep.  535.  In  the  case  of  The 
State  V.  Clarissa,  11  Ala.  Rep.  57,  this  court  was  called  upon 
to  construe  the  statute  now  under  consideration,  and  to  deter- 
mine upon  the  sufficiency  t)f  an  indictment  which  appears  to 
be  the  counterpart  of  this,  except  that  it  failed  to  charge 
that  the  drug,  (the  seed  of  James-town  weed,)  was  poisonous, 
and  calculated  in  its  effects  to  destroy  human  life ;  and  for 
this  defect,  the  indictment  was  held  bad.  This  necessary 
averment  i^  contained  in  the  indictment  before  us,  which 
appears  in  all  respects  to  conform  to  the  ruling  of  the  court 
as  contained  in  the  opinion  last  cited. 

3.  Having  determined  that  the  offence  denounced  by  the 
statute  is  sufficiently  described  in  the  indictment,  it  follow^ 
that  the  third  and  fourth  objections,  namely,  that  the  Circuit 
Court  had  no  jurisdiction  of  the  offence,  and  therefore  erred 
in  pronouncing  the  sentence  prescribed  by  the  statute,  cannot 
be  supported.  It  only  remains  to  consider  the  fifth  and  last 
ground  of  objection  to  the  regularity  of  the  conviction,  which 
is,  that  the  record  fails  to  show  that  the  prisoner  was  served 
with  a  copy  of  the  indictment  and  list  of  the  jury,  two  entire 
days  before  his  trial,  or  that  the  venire  was  returned  into 
court.  The  case  of  The  State  v.  McLendon,  1  Stew.  Rep. 
190,  is  cited  to  support  this  objection ;  but  it  will  be  observed 
that  the  counsel  for  the  prisoner  in  that  case,  when  the  pris- 
oner was  brought  before  the  bar  for  trial,  objected  that  the 
list  of  the  jury  had  not  been  furnished  either  to  the  prisoner 
or  his  counsel,  two  entire  days  before,  &c. ;    and  this  was 
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shown  affirmatively  by  the  record  to  be  true.  The  court 
very  properly  held,  that  it  was  erroneous  to  exclude  him 
from  this  benefit,  and  reversed  the  conviction.  In  the  case 
before  us,  however,  no  such  objection  was  raised  in  the  pri- 
mary court ;  nor  is  there  anything  apparent  upon  the  record, 
from  which  it  may  be  inferred  that  the  prisoner  had  not  the 
benefit  of  the  list  of  jurors  and  copy  of  the  indictment,  or 
that  the  jury  were  not  returned  into  court  as  required  by  its 
order.  The  prisoner  appears  to  have  been  regularly  arraign- 
ed, and  pleaded  not  guilty ;  and  after  being  allowed  to  with- 
draw his  plea  for  the  purpose  of  demurring,  he  again  puts  it 
upon  record,  and  goes  to  trial  without  any  objection.  The 
law  will  not  intend  that  he  was  put  upon  trial  without  a 
regular  jury,  against  the  entry  which  recites  that  twelve  good 
and  lawful  men  composed  the  jury,  nor  that  the  court  denied 
him  any  right  to  which  by  law  he  was  entitled.  The  Circuit 
Court  is  one  of  general  plenary  jurisdiction,  and  intendments 
against  the  regularity  of  its  proceedings  are  not  to  be  indulged. 
Similar  objections  were  taken  in  the  case  of  The  State  v. 
Williams,  1  Stew.  Rep.  454,  462-3,  and  were  overruled. 

After  a  patient  examination  of  the  case,  we  are  fully  sat- 
isfied that  there  is  no  error  in  the  record,  and  the  judgment 
must  consequently  be  affirmcvT . 

As  the  sentence  of  execution  of  the  prisoner  was  post- 
poned, by  order  of  one  of  the  judges  in  vacation,  under  the 
provisions  of  the  statute,  it  is  necessary  that  another  day  be 
fixed.  The  day  for  his  execution  will  accordingly  be  desig- 
nated in  the  entry  of  affirmance. 


TAYLOR  ET  AL.  vs.  THE  STATE. 

A  field  surroondsci  by  a  forest,  auJ  situated  one  mdo  from  auy  highway  or 
otlier  public  place,  does  not  lose  it«  private  character  by  the  casiuil  presence 
of  three  persons,  so  as  to  make  tw.t  of  them,  who  fight  together  willingly, 
guilty  of  an  affitiy. 

Error  to  the  Circuit  Court  of  Bibb. 
Tried  before  the  Hon.  Geo.  D.  Shortridqe. 
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The  plaintiffs  in  error  were  indicted  for  an  affray.  On  the 
trial,  proof  was  introduced  conducing  to  show  that  the  fight 
took  place  in  a  field  belonging  to  one  of  the  combatants, 
which  was  situated  one  mile  from  any  highway  or  other  place 
made  public  by  operation  of  law ;  that  the  field  was  sur- 
rounded by  woodland,  and  contained  about  forty  acres  of 
land ;  that  no  person  was  present  when  the  fight  commenced, 
but  one  Parker  was  about  thirty  or  forty  yards  off,  and  came 
up  before  the  combat  was  ended. 

On  this  evidence  the  court  charged  the  jury:  1.  That  if 
they  believed  Parker  was  not  present  at,  and  did  not  see  the 
commencement  of  the  fight,  yet,  if  he  went  up  to  where  the 
said  parties  were  during  the  fight,  so  as  to  witness  the  greater 
portion  of  it,  then  the  defendants  would  be  guilty  of  an 
affray,  although  no  other  person  was  present,  if  they  fought 
willingly,  and  not  in  self-defence ;  2.  That  a  place  private  in 
itself  might  be  made  public  by  the  presence  of  one  person 
not  engaged  in  the  affray,  so  as  to  make  those  who  fought 
willingly  together  at  such  private  place,  guilty  of  an  affray. 

These  charges  are  assigned  for  error. 

I.  W.  Garrott,  for  plaintiffs  in  error. 

M.  A.  Baldwin,  Attorney  General,  contra. 

LIGON,  J. — We  think  the  court  below  mistook  the  law, 
in  both  the  charges  given ;  for  our  opinion  is,  that  a  field 
surrounded  by  a  forest,  and  one  mile  from  any  highway  or 
other  public  place,  does  not  lose  its  private  character  by  the 
casual  presence  of  three  persons.  Yet  such  is  the  effect  of 
the  ruling  in  the  court  below. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


WARD  vs.  THE  STATE. 

1.  Two  or  more  persons  may  be  jointly  indicted  for  betting  or  being  concerned 

in  betting  at  a  faro  bank.    (Clay's  Digest  433  §§  12,  14.) 

2.  Betting  and  being  concerned  in  betting  at  a  faro  bank  are  different  grades  of 

the  same  offence,  and  may  properly  be  charged  in  the  same  count 
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3.  A  count  cbsTgiog  the  defenduot  vrith  betting  at  a  certain  game  of  canJa  called 

'•faro"  \i  sufficiently  certain. 

4.  It  is  not  necessary  tlwt  an  indictment  should  be  aiiped  by  the  solicitor. 

5.  Where  several  pei-^'ons  are  jointly  indicted  for  betting  at  a  faro  bank,  and  ttie 
evideDce  shows  that  one  of  them  only  was  engaged  in  the  betting,  he  may  be 
coavicted,  and  the  others  acquitted. 

Erkor  to  the  Circuit  Court  of  Pickens. 
Tried  before  the  Hon.  B.  W.  Huntln'GTON. 

The  indictment  in  this  case  was  against  the  plaintiff  in 
error  and  eight  other  persons,  and  contained  four  counts. 
The  first  count  charged,  that  the  defendants  "bet  at  a  game 
played  with  cards,  called  "  faro  bank" ;  the  second,  that  they 
"bet  and  were  concerned  in  betting  at  a  game  with  cards, 
called  "faro  bank";  the  third,  that  they  "bet  at  faro  bank, 
then  and  there  kept  and  exhibited  for  gaming" ;  and  the 
fourth,  that  they  "  bet  at  a  certain  game  of  cards  called  faro." 
A  demurrer  was  filed  to  the  whole  indictment,  and  a  separate 
demurrer  to  each  count,  which  were  severally  overruled. 

A  bill  of  exceptions  was  taken  on  the  trial,  from  which  it 
appears  that  the  plaintiff  in  error  was  on  his  trial  separately ; 
that  the  evidence  conduced  to  prove,  that  the  betting  as 
charged  was  his  separate  act ;  and  that  no  one  of  the  other 
persons  named  in  the  indictment  was  in  any  wise  connected 
or  concerned  with  him  in  the  commission  of  the  act.  Upon 
this  evidence  the  court  was  requested  to  instruct  the  jury, 
that,  if  the  facts  were  established  which  the  testimony  con- 
duced to  prove,  they  should  acquit  the  defendant;  which 
charge  the  court  refused,  and  the  defendant  excepted.  The 
record  also  shows  that  a  motion  was  made  in  arrest  of  judg- 
ment, on  the  ground  of  a  misjoinder  of  defendants  in  the 
indictment,  which  was  overruled. 

S.  F.  Hale,  for  plaintiff  in  error. 

M.  A.  Baldwin,  Attorney  General,  contra. 

GOLDTHWAITE,  J.— The  first  question  presented  upon 
the  record  is,  as  to  the  sufficiency  of  the  indictment,  which, 
it  is  insisted,  is  defective,  for  the  reason  that  it  appears  upon 
each  count  that  different  persons  were  jointly  indicted  for 
separate  violations  of  the  same  statute.    The  offence  pro- 
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hibited  by  the  statute  is,  the  betting  or  being  concerned  in 
betting  at  either  of  the  tables  or  games  referred  to  in  a  pre- 
ceding section,  (Clay's  Digest  433  §§  12,  14 ;)  and  although 
the  legislature  seem,  by  the  phraseology  which  they  have 
adopted,  to  create  a  distinction  between  betting  and  being 
concerned  in  betting,  we  cannot  suppose  that  they  intended 
that  two  or  more  persons  being  present  could  not  unite  in  a 
bet;  the  last  expression  employed  was,  we  think,  intended 
to  meet  the  case  of  one  who  was  interested  in  the  result  of 
the  betting,  without  directing  or  uniting  in  the  bets ;  as  where 
a  sum  of  money  is  given  to  another  to  be  used  in  that  way, 
leaving  the  play  or  betting  to  the  discretion  of  the  receiver. 
As  more  persons  than  one  could  unite  in  the  bet,  it  follows 
that  the  objection  to  the  indictment  on  the  ground  taken  can- 
not be  sustained. 

The  objection  urged  against  the  second  count  is  of  the 
same  character;  it  is,  that  betting  and  being  concerned  in 
betting  are  separate  and  distinct  offences.  But  this,  at  the 
most,  is  but  a  different  grade  of  the  same  offence ;  and  the 
rule  is  well  settled  in  this  court,  that  even  in  felonies  two 
grades  of  the  same  offence,  when  visited  with  the  same  pen- 
alty, may  be  properly  charged  in  the  same  count.  The  State 
V.  Murphy,  6  Ala.  846 ;  Mooney  v.  The  State,  8  Ala.  328 ; 
and  Dave  v.  'Ihe  State,  at  the  present  term. 

No  question  is  made  as  to  the  sufficiency  of  the  third 
count,  nor  are  we  able  to  perceive  any  valid  ground  on  which 
the  demurrer  to  it  could  have  been  sustained. 

The  fourth  and  last  count  simply  charges  the  defendant 
with  betting  at  a  game  of  cards  called  "faro,"  which,  it  is 
insisted,  is  no  offence  known  to  the  law.  It  is  true,  that  this 
count  would  have  been,  technically  speaking,  more  accurate, 
and  perhaps  attained  a  higher  degree  of  certainty,  if  it  had 
used  the  full  name  of  the  table  or  game  which  it  was  the  ob- 
ject of  the  act  to  prohibit;  but  the  true  question  here  is,  does 
the  indictment,  so  far  as  this  count  is  concerned,  charge  the 
offence  contemplated,  (Clay's  Dig.  433  §  14,)  with  that  degree 
of  certainty  which  the  rules  of  law  applicable  to  this  kind  of 
pleading  require  ?  If  it  does,  it  is  good ;  if  it  does  not,  it  is 
defective.  The  degree  of  certainty  which  is  required  in  in- 
dictments is,  what  upon  a  reasonable  construction   may  be 
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called  certain,  without  recurring  to  possible  facts  which  do 
not  appear,  (1  Chitty's  Pi.  234 ;)  and,  as  a  general  rule,  the 
indictment  must  state  the  facts  and  circumstances  which  con- 
stitute the  offence  alleged,  with  such  precision  and  certainty 
that  the  defendant  may  demur  or  plead  to  the  indictment — 
that  he  may  know  the  offence  charged  with  reference  to  the 
preparation  of  his  defence,  and  that  there  may  be  no  doubt" 
as  to  the  judgment  to  be  given  upon  his  conviction.  Arch- 
bold's  Crim.  PL  39.  In  the  present  case,  the  offence  which 
the  count  under  consideration  was  intended  to  cover,  was  the 
betting  at  a  faro  bank.  This  term,  "  faro  bank,"  is  the  one 
found  in  the  statute,  and  as  the  construction  and  interpreta- 
tion of  statutes  necessarily  devolves  upon  the  court ;  so  the 
court  is  bound  judicially  to  know  the  meaning  of  the  terms 
which  they  use ;  and  if  it  did  not,  it  would  often  be  impos- 
sible to  direct  the  jury  correctly,  or  to  ascertain  whether  the 
defendant  had  been  rightfully  convicted.  The  court,  there- 
fore, is  bound  to  know  the  meaning  of  the  term  '*  faro  bank," 
as  it  is  used  by  the  statute,  and  indeed  the  exhibition  of,  and 
betting  at  these  gaming  tables  have  become,  of  late  years,  so 
much  the  object  of  legislative  animadversion  and  legal  pen- 
alty, that  there  is  no  difficulty  upon  that  score.  Its  meaning 
is  defined  by  our  law  writers,  (Bouv.  Law  Die.  Title,  Faro ;) 
and  according  to  the  same  authority  the  terms  "  betting  at 
faro  "  are  equivalent  to  "  betting  at  the  game  or  table  known 
as  the  faro  bank."  The  expression  "  betting  at  faro "  may 
not,  perhaps,  be  understood  by  every  one ;  but  when  under- 
stood, it  has  a  certain  and  definite  meaning,  and  conveys 
precisely  the  same  idea  as  if  the  word  "  bank  "  was  added. 
The  word  "faro,"  therefore,  in  the  connection  m  which  it  is 
used  in  the  fourth  count  of  the  indictment,  is  of  equivalent 
import  to  the  term  "  faro  bank,"  as  employed  in  the  statute ; 
and  that  being  the  case,  it  is  sufficiently  certain.  Worrell  v. 
The  State,  12  Ala.  732 ;  Bullock  v.  The  State,  13  ib.  413. 

Neither  can  the  objection  that  the  indictment  was  not  sign- 
ed by  the  solicitor,  avail  the  defendant.  The  indictment 
receives  its  legal  efficacy  from  being  found  and  returned 
into  court  by  a  grand  jury ;  and  if  it  sufficiently  charges  the 
offence,  and  is  so  found  and  returned,  that  is  all  that  is  ne- 
cessary. 
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From  the  bill  of  exceptions  taken  in  the  case  it  appeara, 
that  the  defendant  alone  was  on  his  trial,  and  that  at  the  time 
when  he  was  proved  to  have  bet  it  was  also  shown  that  the 
other  defendants  did  not  unite,  and  were  not  concerned  with 
him,  but  that  the  betting  was  his  separate  act ;  and  upon  this 
evidence  the  court  was  asked  to  instruct  the  jury,  that,  if 
such  was  the  case,  they  must  acquit  the  defendant.  The 
legal  proposition  asserted  by  the  charge  requested  was,  that 
when  two  persons  are  indicted  together  for  the  commission 
of  an  offence,  one  cannot  be  convicted,  if  the  evidence  shows 
that  he  alone  committed  it.  There  is  a  class  of  offences 
which  cannot  be  committed  by  less  than  a  certain  number, 
such  as  riots,  conspiracies,  &c. ;  and  in  these  cases,  unless  the 
requisite  number  is  proved  to  be  guilty,  the  offence  is  not 
made  out.  But  where  one  can  commit  the  offence  which  is 
charged  upon  several,  he  may  be  convicted,  and  the  others 
acquitted.  Chitty's  Crim.  Law  271.  There  was  no  error  in 
refusing  the  charge  requested. 

It  results  also  from  the  views  which  we  have  expressed, 
that  the  motion  in  arrest  of  j  udgment  was  properly  over- 
ruled. The  only  ground  of  the  motion  was,  the  misjoinder 
of  defendants,  which  we  have  already  considered. 

There  is  no  error  in  the  record,  and  the  judgment  is 
affirmed. 


SWALLOW  ET  AL.  vs.  THE  STATE. 

1.  Ward  V.  The  State,  (p.  16)  re-affirmed. 

2.  When  the  testimony  offered  by  the   State  is  prima  facie  evidence  of  the 

defendant's  guilt,  and  there  is  no  rebutting  testimony,  it  is  not  error  to  refuBO 
to  instruct  the  jury  that  the  testimony  adduced  by  the  State  ia  not  conclusive 
evidence  of  his  guilt. 

3.  Where  a  charge  as  asked  requires  to  be  qualified  or  explained,  to  prevent  it 

from  misleading  the  jury,  it  may  be  refused. 

Error  to  the  Circuit  Court  of  Pickens. 
Tried  before  the  Hon.  B.  W.  Huntington. 
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The  plaintiffs  in  error  were  indicted  for  betting  at  a  faro 
bank.  The  indictment  is  the  same  with  that  in  the  preceding 
case,  Ward  v.  The  State.  The  defendants  demurred  to  the 
several  counts  of  the  indictment  separately,  and  also  to  the 
whole  indictment,  but  their  demurrers  were  overruled.  They 
afterwards  moved  in  arrest  of  judgment,  for  misjoinder  of 
counts,  and  for  defects  in  the  several  counts ;  which  motion 
was  also  overruled. 

On  the  trial,  as  appears  from  the  bill  of  exceptions,  the 
State  introduced  a  witness  who  testified,  "  that  defendants 
did,  within  the  twelve  months  next  before  the  finding  of  the 
indictment,  bet  at  a  faro  bank ;  that  the  betting  was  done 
with  ivory  checks ;  that  he  did  not  see  either  of  the  defend- 
ants buy  the  checks  used  by  them  in  said  game,  nor  did  he 
see  them  draw  out  any  money,  at  any  time  during  the  game, 
on  their  checks ;  that  checks  usually  represented  money  in 
the  game  of  faro ;  that  the  mode  of  betting  was,  for  money 
to  be  given  to  the  dealer,  and  checks  to  be  received  in  lieu 
thereof,  which  checks  were  bet  as  money  in  the  game.  Being 
asked  if  checks  were  never  bet  otherwise  than  as  the  repre- 
sentatives of  money  or  value,  witness  answered,  "  never, 
except  when  there  was  a  combination  between  the  nominal 
or  pretended  better  and  the  dealer,  to  swindle  somebody  in 
the  manner  called  *  capping.'  " 

Upon  this  state  of  proof  the  court  was  asked  to  charge  the 
jury,  that  the  staking  of  checks  by  the  defendants  was  not 
conclusive  evidence  of  their  having  bet  at  faro;  which 
charge  the  court  refused,  and  the  defendants  excepted. "' 

A.  B.  Clitherall,  for  plaintiffs  in  error. 
M.  A.  Baldwin,  Attorney  General,  contra. 

PHELAN,  J. — The  errors  assigned  upon  the  demurrers  to 
the  indictment  and  the  motion  in  arrest  of  judgment,  are  the 
same  that  are  considered  in  the  case  of  Ward  v.  The  State 
at  the  present  term  of  the  court.  In  that  case,  the  indict- 
ment was  held  to  be  suf&cient,  and  the  motion  in  arrest  of 
judgment  to  be  properly  overruled.  We  hold  the  same  in 
reference  to  the  same  points  presented  here,  and  simply  refer 
to  that  decision  for  the  grounds  upon  which  the  decision  is 
placed. 
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The  court  was  asked  by  the  defendants'  counsel  to  instriict 
the  jury,  that  the  staking  of  checks  by  the  defendants,  in  the 
manner  described,  was  not  conclusive  evidence  of  their 
having  bet  at  faro.  Admit  that  it  was  not  conclusive  evi- 
dence :  such  evidence  was  not  necessary.  Proof  'prima  facie 
is  always  sufficient,  and  will  authorize  a  conviction  unless 
rebutted.  It  becomes  conclusive  in  its  consequences,  al- 
though we  may  not  be  authorized  strictly  to  call  the  evidence 
which  is  offered  conclusive  evidence,  that  is,  such,  properly 
speaking,  as  admits  of  no  contradiction  by  opposing  evidence 
from  the  opposite  party. 

It  was  not  pretended  on  the  other  side  that  this  was  con- 
clusive evidence,  and  therefore  it  was  not  proper  for  the  court 
to  make  a  serious  business  of  instructing  the  jury,  at  the  in- 
stance of  the  defendants,  that  it  was  not.  The  court  is  not 
bound  to  annunciate  a  proposition  of  law,  at  the  instance  of 
a  party,  merely  because  it  is  abstractly  correct,  when  to  do 
so  would  rather  tend  to  divert  the  minds  of  the  jury  from 
the  real  questions  at  issue,  than  serve  to  enlighten  them  upon 
those  questions.  Had  the  court  given  this  charge  as  request- 
ed, it  would  have  been  bound,  in  order  to  prevent  it  from 
misleading  the  jury,  to  go  on  and  explain  to  them  that  con- 
clusive evidence,  strictly  so  called,  was  not  necessary  in  the 
case,  and  that  evidence  i>rima  facie,  such  as  that  produced, 
until  rebutted,  was  sufficient  proof  that  the  checks  staked 
represented  money  or  value,  and  therefore  made  the  act  of 
betting  complete.  It  is  a  rule  now  well  settled,  that  when 
the  charge  as  asked  needs  to  be  qualified  or  explained,  to 
prevent  it  from  misleading  the  jury,  it  may  be  refused. 
Ross  V.  Ross,  21  Ala. 

There  is  no  error  in   the  record,  and  the  judgment  below 
is  affirmed. 
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DAVE  VS.  THE  STATE. 

1.  If  a  slave  throws  off  the  authority  of  his  master,  puti  himself  ia  a  hostile 
attitude  towards  him,  resists  his  dominioD  and  control  bj  physical  force, 
evincing  by  his  act«,  while  in  a  personal  conflict  with  the  master,  a  design  to 
make  that  resistance  effectual  in  escaping  from  Ids  dominion  and  authority, 
the  master  hns  tlie  right  to  employ  such  means,  and  so  much  force  to  any  ex- 
tent, as  will  be  effectual  to  subdue  him.  But  if  the  slave  is  not  resisting  the 
master  by  physicsil  force,  or  by  hostile  acts,  and  is  simply  in  a  state  of  dis- 
obedience, without  personal  violence  towards  the  master,  then  the  latter  can 
only  administer  .<ucb  punishment  as  is  appropriate  to  the  case,  without  en- 
dangering life  or  limb. 

2.  The  slave  undoubtedly  has  the  natural  right  of  self-preservation  or  self-defence ; 

but  in  order  to  avail  himself  of  this  for  the  justification  of  his  acts,  he  must 
not  himself  be  a  wrong-doer.  If,  in-  the  perpetration  of  a  wrong,  he  does  an 
act  which  he  might  justify  if  he  were  in  the  right,  the  law  will  no  more  pro- 
tect him  on  the  ground  of  natural  right,  tuan  it  will  any  other  wrong-doer. 
8.  It  »etmf,  that  malice  is  not  a  necessary  ingredient  of  the  offence  denounced  by 
the  second  section  of  the  fifteenth  chapter  of  tlie  Penal  Cotle  (Clay's  Digest 
472  §  2,)  against  a  slave  "  who  shall  commit  an  as3.<tult  with  intent  to  kill 
any  white  person." 

4.  WTien  a  slave,  in  a  personal  conflict  with  his  master,  resists  his  authority  by 

physical  force,  and  in  tliat  resistance  kills  his  master,  he  cannot  redwcc  the 
crime  from  murder  to  manslaughter,  by  showing  that  in  the  commencement 
of  the  resistance  he  had  no  design  to  take  life. 

5.  When  the  charge  of  the  court  asserts  a  correct  proposition  of  law  in  tivor  (»f 
the  defendant,  he  cannot  complain  on  error  that  it  did  not  go  far  enougli, 
and  announce  to  the  jury  the  full  extent  of  his  rights.  It  was  his  duty, 
to  have  called  for  a  fuller  charge  upon  the  point 

6.  If  a  slave  stabs  his  master  with  intention  to  kill,  while  resisting  his  authority 
in  a  personal  collision  with  him,  it  is  no  justification  of  the  net  ttiat  the  slave 
was  impressed  at  the  time  with  a  reasonabk  sense  of  imminent  danger  to  bis 
own  life. 

7.  The  action  of  the  Circuit  Court  in  permitting  additional  evidence  to  go  to  the 
jury,  to  prove  the  venue  as  laid,  after  the  argument  has  been  closed  and  the 
jury  instructed,  is  purely  discretionarj-,  and  not  reviaable  on  error. 

8.  To  render  a  witness  Ci>mpetent  to  testify  to  the  general   character  of  the  ac- 

cused, it  is  not  necessary  that  he  should  know  what  a  majority  of  his  neigh- 
bors said  or  thought  of  him,  nor  that  he  should  have  heard  some  one  say 
what  a  majority  of  them  said  or  thought  of  him  ;  the  only  test  of  his  oom- 
tency  is,  whether  he  knows  the  general  character  of  the  accused  among  his 
neighbors  or  those  acquainted  with  him. 

9.  Injury  will  be  presumcil  from  error,  unless  the  record  itself  rebute  the  pre- 
sumption, and  shows  affirmatively  that  no  injury  could  have  resulted  from 
the  ruling  of  the  court  to  the  party  excepting. 


Error  to  the  Circuit  Court  of  Perry. 
Tried  before  the  Hon.  A.  B.  Moore. 
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This  was  an  indictment  against  a  slave  named  Dave,  for 
an  assault  upon  a  free  white  person  with  intent  to  kill.  On 
the  trial  below  the  defendant  was  convicted,  and  the  sentence 
of  the  law  was  passed  upon  him.  At  the  trial  a  bill  of  ex- 
ceptions was  allowed,  and  the  matters  in  it  assigned  for  error 
are  substantially  the  following : 

The  State  introduced  a  witness,  one  John  B.  Cunningham, 
and  proved  by  him  the  following  facts,  to  wit:  " That  John 
Cunningham,  witness'  father,  hired  from  Mrs,  Sarah  Under- 
wood, the  defendant,  Dave,  for  the  present  year,  and  that 
witness  was  attending  to  the  business  of  his  father,  and  had 
the  boy  Dave  under  his  control ;  that  on  the  evening  of  the 
24th  Januar}-  last,  witness,  about  one  half  hour  by  sun,  told 
the  defendant  Dave,  and  two  other  boys  that  were  at  work 
with  him,  that  it  Was  time  for  them  to  go  and  attend  to  their 
business — the  defendant's  business  being  to  feed  and  curry 
the  horses  and  mules — and  then  rode  home ;  that  on  the  mor- 
ning of  the  26th  of  January,  he  went  to  where  these  boys 
were  at  work  getting  timber  for  shingles,  and  found  Dave 
there ;  that  he  then  had  a  negro  whip  in  his  hand,  and  walk- 
ed up  and  caught  the  boy  Dave  with  his  left  hand  by  the  col- 
lar or  neck  handkerchief,  and  while  thus  holding  him,  asked 
him  why  he  had  disobeyed  his  orders,  and  had  not  fed  the 
mules  and  horses  on  Saturday  evening  before ;  that  Dave 
replied,  that  his  master,  Franklin  Morgan,  had  sent  word  to 
him  that  one  of  his  dogs  had  run  mad  and  that  he  Avished 
him,  Dave,  to  help  him  kill  him ;  that  the  witness  then  told 
Dave,  that  he,  Dave,  had  to  obey  him,  and  not  his  master, 
Franklin,  or  any  body  else,  and  that  he  intended  to  whip 
him,  and  ordered  the  boy  Dave  to  drop  his  pantaloons ;  that 
the  boy  Dave  replied,  that  he  had  done  nothing  to  be  whip- 
ped for,  and  that  he  would  not  do  it ;  that  witness  then  or- 
dered the  other  two  boys,  slaves,  working  on  a  log  near  by, 
who  were  likewise  under  his  control,  to  come  to  his  assis- 
tance, and  to  take  hold  of  the  boy  Dave ;  that  they  started ; 
that  about  that  time  witness  struck  Dave  over  the  head  with 
the  butt  of  the  whip,  that  he  then  held  in  his  right  hand,  and 
the  boy  Dave  drew  out  his  pocket  knife,  and  the  witness  sup- 
posed that  it  was  open  when  he  drew  it  out  of  his  pocket, 
and  told   the   other  boys  that  if  they  took  hold  of  him  he 
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would  <hit  theirt  or  kill  them,  and  that  h^c^t  the  'left  hand 
of  the  witness  while  he  was  holding  him  by  the  collar  on  the 
inside  of  the  hand ;  that  the  other  boys  refused  to  take  hold 
of  the  boy  Dave,  and  said  that  he  would  kill  them ;  that  the 
witness  then  told  the  boy  Step  to  take  the  axe  and  knock 
him  in  the  head,  and  that  he  would  stand  between  him  and 
all  danger ;  that  Dave  cut  the  witness  on  the  breast,  on  the 
left  arm,  in  two  places  on  the  shoulder,  in  the  groin  and  the 
right  hand ;  that  when  the  boy  cut  his  right  hand,  Dave  got 
away  from  the  witne.*?,  and  left.  Witness  stated,  that  the 
boy  cut  him  in  about  twenty-six  places,  but  many  of  the  cuts 
were  very  slight;  that  he  was  very  feeble,  and  started  for 
home,  and  by  the  assistance  of  one  of  the  boys  he  rode  home ; 
that  on  the  way  they  washed  his  face  with  water  to  enable 
him  to  get  home;  that  he  was  confined  to  his  room,  or  about 
the  house,  for  some  six  weeks.  " 

On  his  cross-examination  he  stated,  that  "  he  thought  he 
received  the  cut  on  the  shoulder,  in  the  breast,  in  the  groin, 
and  the  two  cuts  on  the  left  arm,  before  he  gave  the  order  to 
Step  to  knock  the  defendant  in  the  head ;  but  that  he  could 
not  tell  which  cut  was  first  given,  nor  when  he  was  cut  in 
either  place ;  but  that  his  best  recollection  was,  that  he  felt 
his  left  arm  give  way  before  he  gave  the  order  to  Step  to 
knock  the  defendant  in  the  head  with  the  axe ;  that  when  he 
felt  his  left  arm  give  way,  he  took  hold  of  the  defendant  by 
the  collar  with  the  right  hand ;  that  Step  ran,  and  seized  the 
axe,  when  told  to  knock  Dave  in  the  head,  and  started  to- 
wards Dave,  but  that  Dave  cut  his  right  hand  and  got  away 
before  Step  got  to  him ;  that  the  difficulty  lasted  about  a 
minute  and  a  half." 

Doctor  Browder  proved  the  character  of  the  wounds: 
"  That  the  wounds  on  the  breast  and  near  the  groin  were 
dangerous ;  that  some  of  the  others  might  have  been,  but 
were  not  dangerous."  It  was  also  proved,  that  the  knife  was 
talien  from  the  boot  of  Dave,  after  he  had  been  examined  for 
the  knife  on  the  day  aft«r  the  difficulty  took  place,  and  that 
he  said,  when  examined  for  the  knife,  that  he  had  thrown  it 
away. 

The  defendant  introduced  a  witness  to  prove  his  general 
character  as  a  peaceable  and  obedient  boy ;  *'  and  the  court 
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explained  to  the  witness, 'that  general  character  was,  what  a 
Biajority  of  an  individual's  neighbors  said  or  thought  of  him  ; 
and  in  order  to  enable  a  witness  to  speak  of  general  charac- 
ter, he  must  either  know  what  a  majority  of  the  individual's 
neighbors  said  or  thought  of  him,  or  must  have  heard  some 
one  say  what  a  majority  thought  or  said  of  the  individual,  as 
,to  his  being  peaceable  and  obedient;  and  that  a  witness 
^ might  swear  that  he  knew  the  general  character  of  another 
person,  without  being  able  to  recollect  at  the  time  he  testified 
the  name  of  a  single  person  he  had  heard  speak  of  it ;  and  if 
the  witness  had  not  such  knowledge,  he  could  not  speak  of 
the  defendant's  character."  To  this  ruling  the  defendant  ex- 
cepted. 

The  defendant  then  introduced  Mrs.  Sarah  Underwood, 
and  proved  by  her  that  she  had  known  the  defendant  from 
his  infancy ;  that  the  defendant  was  raised  by  her  father,  and 
that  she  knew  him  well  and  had  owned  him  since  1845 ;  and 
then  asked  the  witness  whether  or  not  Dave  was  a  peaceable 
and  obedient  boy ;  to  which  question  the  solicitor  objected, 
and  the  court  sustained  the  objection ;  to  which  defendant 
excepted.  -,>■: 

Upon  this  state  of  facts  the  court  charged  the  jury  as  fol- 
lows : 

"  That  if  they  believed  from  the  evidence  that  J.  B.  Cun- 
ningham had  charge  of  defendant  as  overseer,  and  gave 
defendant  orders  to  do  certain  things,  and  he  refused  to  obey 
the  orders  so  given,  Cunningham  had  the  right  to  chastise 
him ;  and  if  defendant  resisted,  he  had  the  right  to  use  so 
much  force  as  was  necess.'iry  to  make  defendant  submit,  short 
of  taking  his  life,  or  limb ;  and  if  they  believed  from  the 
evidence  that  the  defendant  stabbed  him  with  the  intent  to 
kill,  he  would  be  guilty ;  that  it  was  not  necessary  for  them 
to  believe  from  the  evidence,  as  insisted  by  defendant's  coun- 
sel, that  defendant  at  the  commencement  of  the  difficulty  in- 
tended to  kill,  in  order  to  find  him  guilty ;  but  if  the  jury 
believed  from  the  evidence  that  defendant  put  himself  in  the 
wrong  in  the  first  instance  by  resisting  the  overseer,  and  con- 
tinued to  resist  him,  and  drew  his  knife  and  cut  the  overseer, 
although  they  might  believe  that  defendant  had  no  intention 
to  kill  up  to  the  time  the  order  was  given  to  another  slave 
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t(J  knodk  him  in  the  bead  with  the  axe,  and  he  was  thereby 
induced  to  believe  that  his  life  was  in  danger,  or  that  he  was 
in  danger  of  receiving  great  bodily  harm,  and  he  then  stab- 
bed Cunningham  with  intention  to  kill,  he  would  be  guilty. 
If,  however,  the  jury  believe  that  Cunningham  directed 
another  slave,  during  the  difficulty,  to  knock  defendant  in  the 
head  with  an  axe,  and  that  defendant  was  thereby  induced  to 
believe  his  own  life  was  in  danger,  or  that  he  was  in  danger 
of  receiving  great  bodily  harm,  and  he  became  so  much 
alarmed  that  his  reason  was  dethroned,  and  then  inflicted  the 
wounds,  without  any  particular  intention,  or  merely  with  the 
intention  of  cutting  himself  loose  from  the  overseer  to  es- 
cape, then  he  would  not  be  guilty ;  to  which  charges  the 
defendant  excepted." 

The  defendant,  by  his  counsel,  requested  the  court  to 
charge  tiie  jury : 

1.  That,  in  order  to  make  out  the  offence  under  the  statute 
against  the  defendant,  it  was  the  duty  of  the  State  to  show 
evidence  that  the  defendant  had  a  fixed  intention  to  kill 
Cunningham  at  the  time  the  difficulty  commenced,  and  that 
unless  the  testimony  satisfied  the  jury  that,  at  the  time  the 
difficulty  commenced  between  Cunningham  and  the  defend- 
ant, that  the  defendant  then  intended  to  kill  Cunningham,  he 
is  not  guilty;  which  charge  the  court  refused  to  give,  and 
the  defendant  excepted. 

.2.  'I'hat  uider  the  indictment  in  this  case  the  State  must 
show  by  the  testimony,  that  there  was  a  felonious  intent-  to 
kill  Cunningham  at  the  time  the  difficulty  commenced,  and 
that  if  such  felonious  intent  is  not  shown,  the  defendant  is 
not  guilty ;  which  charge  the  court  refused,  and  the  defend- 
ant excepted. 

3.  That  if  they  believed  from  the  testimony,  that  at  the 
time  J.  B.  Cunningham  ordered  the  boy  Step  to  take  the  axe 
and  knock  the  defendant  in  the  head,  and  that  he  would 
stand  between  him  and  all  danger,  there  was  no  intention  on 
the  part  of  the  defendant  to  kill  Cunningham  up  to  that  time, 
and  that  the  defendant  was  impressed  with  a  reasonable  be- 
lief by  such  order  to  knock  him  in  the  head,  that  his  own 
i  life  was  in  imminent  danger,  and  inflicted  the  wounds  in  the 
^manner  stated  by  the  witness,  Cunningham,  while  thus  im- 
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pressed  with  a  sense  of  such  danger,  then  he  is  not  guilty. 
The  court  declined  to  give  this  charge  without  qualification, 
and  the  defendant  excepted.  The  court  charged  the  jury, 
that  he  would  give  the  above  charge  with  this  qualification, 
that  if  defendant  was  resisting  the  overseer,  although  they 
might  believe  he  was  impressed  with  a  reasonable  sense  of 
imminent  danger  to  his  life,  if  while  thus  impressed,  he  intend- 
ed to  kill  Cunningham,  he  would  be  guilty;  and  to  this 
charge,  with  the  qualification,  the  defendant  excepted. 

4.  The  defendant  requested  the  court  to  charge  the  jury, 
that  the  State  must  show  that  the  crime  was  committed  in 
Perry  county,  and  that  unless  the  testimony  showed  the  place 
at  which  the  difficulty  took  place  was  in  Perry  county,  they 
could  not  find  the  defendant  guilty.  The  court  responded  to 
this  charge  by  saying,  he  would  give  the  charge,  but  if  the 
proof  had  not  been  made,  he  would  then  permit  it  to  be 
made,  notwithstanding  the  testimony  had  been  closed,  the 
counsel  had  argued  the  cause,  and  the  court  had  charged  the 
jury ;  and  the  court  then  permitted  the  proof  to  be  made, 
the  defendant  objecting;  to  which  the  defendant  excepted. 

The  errors  assigned  embrace  all  rulings  of  the  court  above 
set  out,  to  which  exceptions  were  taken. 

John,  for  plaintiff  in  error : 

1.  The  indictment  alleges  that  the  intent  was  felonious. 
This  being  a  description  of  the  particular  kind  of  intent,  or 
of.  an  ingredient  in  the  offence  charged,  must  be  proved. 
Therefore  the  charge  of  the  court  on  this  point,  and  the  re- 
fusal to  charge  as  requested  in  this  particular,  was  erroneous. 
1  Green.  Ev.  76;  Felix  v.  The  State,  18  A.  R  720. 

2.  This  indictment  is  founded  on  a  statute  of  this  State. 
(Clay's  Dig.  472  §  2.)  This  statute  increases  the  punishment ; 
consequently  this  is  a  statutory  offence ;  the  conviction  is  not 
sustained  by  the  common  law ;  if  sustained  at  all,  it  must  be 
by  the  statute  alone — by  the  plain  letter  of  the  statute,  and 
not  by  presumption  or  implication.  An  assault  with  an  in- 
tent to  kill  a  white  person  is  the  offence.  In  this  offence  are 
four  ingredients,  viz :  1st.  the  assault;  2d.  the  intent;  3d. 
to  kill ;  4.  a  white  person.  If  any  one  of  these  essential 
ingredients  be  wanting,  a  conviction  under  the  statute  would 
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be  erroneous.    If  there  be  no  assault,  there  is  no  violation  of 

the  statute.  If  there  be  an  assault  with  any  other  intent  than 
the  intent  to  kill,  as  for  instance,  an  assault  with  intent  to 
mayhem,  the  offence  is  not  made  out.  Or  if  there  be  an  as- 
sault with  an  intent  to  kill  any  one  but  a  white  person,  as 
for  instance,  a  black  person  or  negro,  the  offence  is  not  made 
out,  and  a  conviction  cannot  be  sustained.  Nelson,  a  slave, 
V.  The  State,  6  A.  R.  394 ;  The  State  v.  Marshall,  14  A.  R. 
411 ;  Roscoe's  Crim.  Ev.  298. 

3.  The  assault  must  be  with  the  particular  intent,  and  not 
with  any  other.  The  punishment  is  not  imposed  by  the 
statute  for  resisting  the  master  or  overseer  with  weapons  or 
otherwise,  or  for  anything  but  the  assault  with  an  intent  to 
kill  a  white  person.  Therefore,  if  the  prisoner  assaulted 
Cunningham  with  the  intent  of  getting  away  from  him,  or 
with  the  intent  of  defending  himself  from  great  and  impend- 
ing danger  to  his  life  or  person,  or  with  any  other  intent  ex- 
cept the  intent  expressed  by  the  statute,  or  if  the  assault  was 
with  no  particular  intent,  he  would  not  be  guilty  under  the 
statute.  Although  the  assault  or  intent  were  illegal,  the  in- 
tent and  assault  must  accompany  each  other.  Rex  v.  Duf- 
fin  k  Marshall,  1  Eng.  Crown  Cases,  364,  365 ;  Territory  v. 
Mather,  2  Martin's  La.  R.  48 ;  Respublica  v.  Reiker,  3  Yeate's 
Penn.  R.  282. 

4.  If  these  positions  be  correct,  then  the  charge  of  the 
court  excepted  to,  as  shown  in  the  bill  of  exceptions,  is  erro- 
neous for  several  reasons.  The  charge  was  calculated  to  mis- 
lead the  jury,  and  to  exclude  from  their  consideration  sever- 
al important  inquiries.  It  was  an  incorrect  exposition  of 
the  law  applicable  to  the  construction  of  the  statute.  The 
substance  and  effect  of  this  charge  is,  that  the  prisoner  was 
guilty  under  the  statute  as  charged,  unless  his  reason  was 
dethroned  by  the  order  to  knock  him  in  the  head  with  the 
axe,  and  while  his  reason  was  thus  dethroned,  he  inflicted 
the  wounds  with  no  particular  intent,  or  with  the  intention 
of  cutting  himself  loose  from  the  overseer  to  escape.  This 
cannot  be  a  proper  construction  of  this  statute.  If  his  rea- 
son was  dethroned,  he  was  not  a  responsible  agent,  and  there- 
fore not  guilty,  no  matter  what  the  intent.  But  suppose  his 
reason  not  dethroned,  and  the  wounds  were  inflicted  with  no 
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other  intention  than  that  of  escaping,  and  not  with  intent  to 
kill,  he  certainly  would  not  be  guilty  within  the  terms  of  the 
statute ;  but  the  charge  declares  him  guilty  unless  his  reason 
was  dethroned.  The  dethroning  his  reason  was  the  only 
thing  that  would  take  the  case  out  of  the  statute,  or  author- 
ize the  jury  to  acquit  under  this  charge.  If  the  prisoner  had 
the  use  of  his  reason,  he  was  guilty,  irrespective  of  the  intent. 
The  State  v.  Bill  Jeiferson,  a  slave,  3  Harrington  R.  571 ; 
Regina  v.  Cruse  et  Ux.  8  Carr.  and  Payne  541 ;  34  Eng.  C.  L. 
R.  522. 

6.  Upon  the  authority  of  the  cases  of  The  State  v.  Bill 
Jefferson,  3  Harrington,  and  Cruse  &  Wife,  in  8  Carr.  and 
Payne,  the  second  charge  asked  by  the  prisoner  and  refused 
by  the  court  was  correct ;  for  unless  the  jury  believed  from 
the  testimony  that  the  prisoner  had  in  his  mind  a  positive 
intention  to  kill  when  the  assault  was  made,  he  was  not  guil- 
ty, and  the  intention  must  be  proved,  and  could  not  be  pre- 
sumed from  the  act.  These  cases  are  upon  the  construction 
of  statutes  similar  to  the  one  under  consideration,  and  are 
entitled  to  great  consideration.  They  show  that  the  charge 
given  was  incorrect,  as  well  as  that  the  charges  asked  were 
correct  and  should  have  been  given. 

6.  A  slave  has  a  right  by  the  law  of  nature  to  defend  his 
life,  and  this  right  cannot  be  superseded  by  any  law  of  society. 
If,  then,  the  prisoner  inflicted  these  wounds  under  a  reasona- 
ble belief  of  impending  necessity  to  save  his  own  life,  he 
cannot  be  guilty  under  the  statute.  The  statute  cannot  take 
away  this  natural  right ;  consequently  any  construction  that 
deprives  the  prisoner  of  this  right  must  be  incorrect.  There- 
fore, the  third  charge  asked  for  should  have  been  given  with- 
out qualification.  Wharton's  Crim.  Law  254 ;  Oliver  v.  The 
State,  17  A.  R.  587,  598;  The  State  v.  Abram,  a  slave,  10 
A.  R.  928.  (ft   luifi  iiooiRi 

7.  The  circumstaiices  whidi  Tjreate  this  belief,  and  from 
which  this  necessity  arises,  must  be  left  to  the  jury  to  deter- 
mine, and  cannot  be  determined  upon  by  the  court,  as  in  this 
case.  If  the  charge  precludes  the  jury  from  drawing  the 
conclusions  from  the  facts,  the  charge  is  erroneous.  The 
charge  in  this  case  conflicts  directly  with  this  position,  and 
assumes  that   Cunningham  was  right  in  the  order  to  the  boy 
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Step  to  knock  the  defendant  in  the  head.     This  was  a  ques- 
tion for  the  jury. 

8.  The  qualification  given  to  the  third  charge  asked  by 
the  prisoner  was  erroneous  in  itself,  and  being  given  in  con- 
nection with  the  charge  asked,  rendered  that  charge  erro- 
neous when  given ;  it  was  error  to  refuse  the  charge  as  re- 
quested, and  it  was  error  to  give  it  as  qualified.  A  master 
by  virtue  of  that  relation  has  no  right  to  take  the  life  of  the 
slave.  If  he  attempt  to  take  the  life  of  the  slave,  the  slave 
may  defend  his  life.  How,  then,  can  the  slave  be  capitally 
punished  for  defending  his  life  ?  Does  the  mere  act  of  re- 
sisting, although  wrong,  deprive  him  of  the  right  of  self- 
defence?  Does  he  forfeit  his  life  by  resisting?  This  is  the 
effect  of  the  qualification ;  and  not  only  that,  but  this  quali- 
fication puts  his  guilt  on  tlie  question  of  whethg:  he  resisted 
or  not;  if  he  resisted  he  was  wrong,  and  therefore  guilty  as 
charged.  This  must  be  an  incorrect  exposition  of  the  law, 
and  invades  the  province  of  the  jury  as  well  as  misleads 
them.  It  is  conviction  by  presumption  from  a  fact  which  the 
statute  dees  not  attempt  to  punish. 

9.  The  court  erred  in  refusing  the  charge  as  to  venue  when 
asked ;  it  was  requested  at  the  proper  time,  and  should  have 
been  given ;  what  was  subsequently  done  cannot  cure  this 
error.  The  practice  is  exceedingly  dangerous,  and  should  not 
be  allowed. 

10.  The  court  erred  in  explaining  to  the  witness  what  con- 
stituted general  character,  and  by  that  definition  cut  off'  the 
prisoner  from  important  and  legal  testimony,  which  he  had  a 
right  to  introduce  for  the  purpose  of  generating  a  doubt.  If 
this  definition  of  what  constitutes  general  character  be  cor- 
rect, the  proper  question  to  be  asked  a  witness  is :  do  you 
know  what  a  majority  of  a  person's  immediate  neighbors  think 
of  him  in  regard  to  (truth  and  veracity)  his  being  a  |)eacea- 
ble  and  obedient  servant — or  have  you  heard  any  one  say 
what  a  majority  of  his  neighbors  thought  of  him?  This 
rule  cuts  off  nine-tenliis  of  the  community  from  the  benefit 
of  general  character ;  general  character  is  common  report  or 
reputation.  2  Phil,  on  Ev.  Cow.  &  Hill's  Notes  767,  Note 
581,  p.  298 ;  Hadjo,  use,  &c.,  v.  Gooden,  13  A.  R.  718,  721-2 ; 
Kinnel  v.  Kinnel.  3  Sergt.  k  Rawl  336. 
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11.  The  court  erred  in  excluding  the  evidence  offered  by 
Mrs.  S.  Underwood,  as  to  the  prisoner's  being  a  peaceable 
and  obedient  servant.  The  sources  and  extent  of  her  knowl- 
edge of  his  character  were  sworn  to,  and  are  sufficient  to 
authorize  her  to  testify.  They  are  sufficient  to  bring  her 
closely  within  the  rule,  and  is  the  precise  kind  of  testimony 
introduced  by  the  defendant  in  the  case  of  Felix  v.  The  State, 
and  passed  upon  as  proper  testimony  in  a  case  of  this  kind. 
Felix  v.  The  State,  18  A.  R.  722,  725-6. 

I.  W.  Gabrott,  for  the  State : 

1.  The  objection  that  the  record  does  not  show  that  de- 
fendant was  served  with  a  copy  of  the  indictment  and  a  list 
of  the  jurors  two  entire  days  before  his  trial,  cannot  prevail. 
(The  State  v.  Williams,  3  Stewart  454.)  Every  intendment 
must  be  made'in  favor  of  the  regularity  of  the  proceedings 
of  a  court  of  general  jurisdiction.  In  the  case  of  The  State 
V.  McLendon,  1  Stewart,  relied  on  by  defendant's  counsel, 
objection  was  taken  in  the  court  below. 

2.  The  court  did  not  err  in  its  explanation  to  the  witness, 
as  to  what  it  was  necessary  for  him  to  know  before  he  could 
speak  of  defendant's  general  character ;  or  rather  the  court 
erred  on  the  side  of  the  defendant,  because  the  explanation 
goes  much  farther  in  his  favor  than  the  law  allows.  The 
court  said,  that  the  witness  could  prove  character  if  he  knew 
himself  what  a  "majority"  of  his  neighbors  said  or  thought 
of  them ;  whereas,  the  law  would  only  let  the  witness  speak 
of  character  who  knew  what  the  people  of  the  neighborhood 
"generally"  said  of  him.  "People  in  general,"  is  certainly 
more  comprehensive  than  a  majority  merely.  1  Ph.  Ev.  212 ; 
2  ib.  Cowen  and  Hill's  Notes  767 ;  Kinnel  v.  Kinnel,  3  S. 
&  R.  336;  Wike  v.  Lighter,  11  S.  &  R.  198-9;  Adams 
V.  Hannon,  3  Miss.  222;  Miller  v.  Brown,  3  ib.  127-31. 

3.  But  whether  the  court  erred  in  this  explanation  as  to 
character  or  not,  cannot  avail  the  defendant  anything  before 
this  court ;  because  the  defendant  does  not  show  that  he  was, 
or  could  by  any  possibility  have  been,  in  any  way  injured 
by  it ;  for  it  does  not  appear  that  one  particle  of  evidence 
was  excluded,  or  one  single  witness  prevented  from  testifying, 
in  consequence  of  the  court's  having  given  said  expls^n^Jiiop. , 
If  there  was  error,  it  was  error  without  injury. 
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4.  The  cx)urt  did  not  err  in  refusing  to  permit  Mra.  Under- 
wood to  answer  the  question  asked,  as  to  defendant's  being  a 
peaceable  and  obedient  boy — 1.  Because  tlie  question  is  lead- 
ing; the  words  whether  or  not  cannot  relieve  the  question 
from  this  objection.  (People  v.  Mather,  4  Wendell  229.) 
2.  Because  the  answer  sought  was  a  mere  opinion  or  conclu- 
sion of  the  witness;  3.  Because  the  object  was  to  prove  a 
fact  which  can  only  be  established  by  proof  of  general  char- 
acter ;  proof  of  general  conduct  is  illegal.  Roscoe's  Cr.  Ev. 
97 ;  1  Gr.  Ev.  §  55,  last  clause ;  11  S.  &  R.  supra. 

5.  The  charges  and  refusals  to  charge  are  correct.  The 
ruling  of  the  court  is  predicated  on  the  idea  that  the  slave 
was  wrong  in  resisting  his  overseer,  and  being  thus  wrong  at 
the  outset,  and  the  cause  of  the  whole  difficulty  that  follow- 
ed, he  is  responsible  for  the  consequences.    This  was  correct. 

1.  The  word  "felonious,"  used  in  the  indictment,  is  mere 
surplusage.  (The  State  v.  Beasley,  18  A.  R.  535.)  The  State, 
therefore,  could  not  be  held  to  prove  the  intent  to  be  felo- 
nious.   1  Gr.  Ev.  §  51 ;  Nancy  v.  The  State,  6  A.  R.  483. 

2.  The  provocation  was  sought  by  defendant,  and  he  can- 
not justify.  Roscoe's  Cr.  Ev.  724.  If  death  had  ensued,  it 
would  have  been,  in  any  possible  aspect  of  the  case,  man- 
slaughter at  the  very  least,  and  this  shows  that  the  court  was 
correct. 

3.  Unconditional  submission  is  the  duty  of  the  slave. 
Wharton's  Crim.  Law  238,  Note  Y.  241 ;  The  State  v.  Will, 
1  Dev.  &  Bat.  121 ;  The  State  v.  Jarratt,  1  Iredell  76 ;  The 
State  v.  CaBsar  9  Iredell  391. 

GIBBONS,  J. — In  the  relation  of  master  and  slave,  the 
master  is  entitled  to  the  absolute  dominion  and  control  over 
the  slave.  The  slave  owes  absolute  and  unconditional  sub- 
mission to  the  master.  The  master  has  the  right  to  chastise 
and  punish  the  slave  in  order  to  enforce  his  obedience,  and 
to  compel  him  to  the  performance  of  his  duties.  If  the  slave 
throws  off  the  authority  of  the  master,  puts  himself  in  a  hos- 
tile attitude  towards  him,  resists  his  dominion  and  control  by 
physical  force,  evincing  by  his  acts,  while  in  a  personal  con- 
flict with  the  master,  a  design  to  make  that  resistance  effec- 
tual in  escaping  from  his  dominion  and  authority,  the  master 
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has  the  right  to  employ  such  means,  and  so  much  force,  to 
any  extent,  as  will  be  effectual  to  subdue  him.  But  if  the 
slave  is  not  resisting  the  master  by  physical  force,  or  by  hos- 
tile acts,  but  is  simply  in  a  state  of  disobedience,  without 
personal  violence  towards  the  master,  then  the  latter  can  only 
administer  such  punishment  as  is  appropriate  to  the  case, 
without  endangering  life  or  limb. 

The  slave,  in  common  with  all  human  beings,  undoubtedly 
has  certain  natural  rights,  and  among  these,  is  that  of  self- 
protection  or  self-defence ;  but  in  order  to  avail  himself  of 
these  natural  rights,  for  the  justification  of  his  acts,  he  must 
not  himself  be  a  wrong-doer.  If,  in  the  perpetration  of  a 
wrong,  he  does  an  act  which  he  might  justify  if  he  was  in 
the  right,  the  law  will  no  more  protect  him  on  the  ground  of 
natural  right  than  it  will  any  other  wrong-doer. 

The  charge  of  the  court  below  as  given  to  the  jury,  when 
tested  by  these  principles,  we  think  contains  no  error.  The 
first  proposition  which  it  asserts  is,  that  if  the  defendant  had 
neglected  to  perform  his  duty,  and  the  overseer  was  proceed- 
ing to  chastise  him  for  his  disobedience,  and  the  defendant 
thereupon  resisted  him,  the  latter  had  the  right  to  use  so 
much  force  as  was  necessary  to  overcome  such  resistance ; 
and  if  the  defendant  in  this  conflict  between  the  overseer  and 
him,  drew  his  knife  and  stabbed  the  overseer  with  the  intent 
to  kill  him,  then  he  was  guilty.  Tliis  proposition  as  thus 
stated  is  undoubtedly  correct.  The  court  in  its  charge  lim- 
ited the  right  of  the  overseer  in  the  employment  of  force,  to 
overcome  the  resistance  of  the  defendant,  to  the  point  "short 
of  taking  life  or  limb."  The  charge  would  have  been  cor- 
rect even  without  that  qualification.  For  we  have  already 
aboved  stated  that,  if  the  slave  is  in  open  hostile  rebellion 
against  the  master,  and  is  resisting  his  legal  authority  by 
physical  force,  the  master  has  the  right  to  employ  so  much 
force  as  shall  be  sufficient  to  overcome  such  resistance. 

The  second  proposition  asserted  by  the  charge  is,  that  it 
was  not  necessary  that  the  defendant  should  have  engaged 
in  this  conflict  with  the  fixed  design  of  killing  the  overseer, 
in  order  to  render  him  guilty ;  but  that  if,  after  the  conflict 
commenced,  and  the  defendant  was  resisting  the  overseer, 
the  defendant  drew  his  knife  and  stabbed  the  overseer  with 
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the  intention  of  killing  hitj',  he  was  guilty.  This  proposi- 
tion also,  we  think  correct.  The  converse  of  it  goes  upon 
the  hypothesis,  that  the  offence  for  which  the  defendant  was 
tried,  necessarily  contemplates  malice.  We  do  not  think  this 
the  proper  construction  of  the  statute  creating  the  offence. 
Besides,  the  proposition  announced  by  the  court,  we  think 
entirely  correct,  even  if  malice  had  been  an  ingredient  of 
the  offence.  The  slave  who  is  resisting  the  master's  authori- 
ty by  physical  force,  in  a  personal  collision  with  him,  is  a 
wrong-doer ;  and  if  in  that  resistance  he  kills  the  master,  he 
cannot  reduce  the  crime  from  murder  to  manslaughter,  by 
showing  the  fact,  that  in  the  commencement  of  the  resistance 
he  had  no  design  to  take  life.  The  fact  that  he  subsequently 
took  life  designedly  would  make  the  homicide  malicious. 
The  State  v.  Will,  1  Dev.  &  Battle  121. 

The  next  proposition  asserted  by  the  charge  is,  that  if  the 
defendant,  when  the  overseer  ordered  another  negro  to  knock 
hira  in  the  head  with  an  axe,  was  so  much  alarmed  that  his 
reason  was  dethroned,  and  he  then  made  the  cuts  without  any 
intention  at  all,  or  with  the  intention  of  cutting  himself  loose, 
he  was  not  guilty.  We  see  no  error  in  this  proposition  of 
which  the  defendant  can  complain.  It  may  be  conceded, 
that  the  intention  to  cut  himself  loose  was  confined  in  the 
charge  to  the  state  of  mind  when  the  reason  was  dethroned ; 
still  there  would  be  no  error  in  the  charge  of  which  the  de- 
fendant could  complain,  because  there  is  nothing  contained 
in  it  against  him.  It  is  entirely  for  him,  as  far  as  it  goes. 
The  objection  is,  that  it  does  not  go  far  enough,  and  announce 
to  the  jury  the  full  extent  of  the  defendant's  rights.  But 
this  objection  we  cannot  here  consider.  It  was  the  ])rivilege 
of  the  defendant  to  have  called  for  a  fuller  charge  upon  this 
point,  and  if  he  neglected  to  do  so  we  cannot  aid  him.  The 
sole  question  for  us  is,  whether  the  charge  contains  error 
against  the  defendant  ?     We  are  clear  that  it  does  not 

What  we  have  already  said  in'  reference  to  the  second 
proposition  announced  by  the  court  to  the  jury,  necessarily 
disposes  of  the  first  and  second  charges  prayed  by  the  defend- 
ant. The  propositions  contained  in  these  charges  are  simply 
the  converse  of  that  there  discussed :  and,  that  being  correct, 
these  were  correctly  refused.  'J 
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The  third  charge  asked  by  the  defendant  seems  to  be  based 
upon  the  idea  that,  although  the  defendant  was  resisting  the 
authority  of  the  overseer  by  actual  force,  still,  if  he  believed 
or  had  reason  to  believe,  that  his  life  was  in  danger,  or  that 
some  bodily  harm  was  about  to  happen  to  him,  he  could,  by 
virtue  of  his  natural  rights,  justify  the  stabbing,  although  it 
was  done  with  the  intent  to  kill.  This  is  in  direct  conflict 
with  what  we  have  above  stated,  in  the  preliminary  part  of 
this  opinion ;  and  we  deem  it  only  necessary  to  add  here, 
that  the  charge  was  properly  refused.  The  qualification  of 
this  charge  as  given  to  the  jury,  was  correct. 

In  reference  to  the  action  of  the  court  in  permitting  addi- 
tional testimony  to  be  given  to  the  jury,  after  the  cause  had 
been  argued  and  the  jury  charged,  we  have  but  to  say,  that 
we  consider  it  a  matter  entirely  within  the  discretion  of  the 
court,  and  not  revisable  on  error. 

It  appears  by  the  bill  of  exceptions,  that  on  the  trial  be- 
low, the  defendant  introduced  a  witness  to  prove  his  general 
character  as  a  peaceable  and  obedient  boy.  "  The  court  ex- 
plained to  the  witness,  that  general  character  was  what  a 
majority  of  an  individual's  immediate  neighbors  said  or 
thought  of  him ;  and  in  order  to  enable  a  witness  to  speak 
of  general  character,  he  must  either  know  what  a  majority 
thought  or  said  of  an  individual,  or  he  must  have  heard  some 
one  say  what  a  majority  thought  or  said  of  him,  as  to  his 
being  peaceable  and  obedient ;  and  that  a  witness  might  swear 
that  he  knew  the  general  character  of  another  person,  with- 
out being  able  to  recollect  at  the  time  he  testified,  the  name 
of  a  single  person  he  had  heard  speak  of  it ;  and  if  the  vrit- 
ness  had  not  such  knowledge,  he  could  not  speak  of  the  de- 
fendant's character." 

"  The  regular  mode  of  examining  into  the  general  reputa- 
tion," says  Mr.  Greenleaf,  in  laying  down  the  rule  for  im- 
peaching a  witness,  "  is,  to  inquire  of  the  witness  whether  he 
knows  the  general  reputation  of  the  person  in  question, 
among  his  neighbors,  and  what  that  reputation  is."  1  Green. 
Ev.  §  461.  The  rule  as  laid  down  by  Mr.  Phillips,  in  cases 
where  the  character  of  the  prisoner  is  in  issue,  is  as  follows : 
"The  inquiry  must  also  be  as  to  general  character;  for  it  is 
the  general  character  alone  which  can  afford  any  test  of  gen- 
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eral  conduct,  or  raise  a  presumption,  that  a  person  who  had 

maintained  a  fair  reputation  down  to  a  certain  period,  would 
not  then  begin  to  act  a  dishonest,  unworthy  part.     Proof  of 
particular  transactions  in  which  the  defendant  may  have  been 
concerned,  is  not  admissible  as  evidence  of  his  general  good 
character.     What,  then,  says  the  same  author,  is  evidence  of 
general  character?     The  best  medium  of  proof  i.s,  by  show- 
ing how  the  person  stands  in  general  estimation ;  proof  that 
he  is  reputed  to  be  honest,  is  evidence  of  his  character  for 
honesty,  and  the  species  of  evidence  most  properly  resorted 
to  in  such  inquiries."     1  Phil.  Ev.  491.     The  court  below 
went  on  to  define  what  general  character  was,  and  asserted 
that  it  was  what  a  majority  of  the  individual's  immediate 
neighbors  said  or  thought  of  him ;  and  from  this  postulate, 
laid  down  a  rule  for  the  competency  of  the  witness,  to  wit : 
That  the  witness  must  know  what  a  majority  of  the  person's 
neighbors  said  or  thought  of  him ;  or  he  must  have  heard 
some  person  say  what  a  majority  of  the  man's  neighbors  said 
or  thought  of  him.     This  rule,  as  laid   down   by  the  court, 
might,  as  we  conceive,  exclude  witnesses  perfectly  competent 
to  testify.     It  may  so  happen,  that  a  man   has  a  leputation 
well  established,  either  good  or  bad,  and  yet,  a  majority  of 
his  neighbors  may  never  have  spoken  upon  the  subject,  or 
expressed  their  thoughts  in  any  manner  whatever.     We  do 
not  understand  it  to  be  essential  to  the  establishment  of  a 
reputation,  good  or  bad,  that  it  should  be  preceded  by  the 
expression  of  an  opinion  by  a  majority  of  the  person's  neigh- 
bors.    This  rule,  carried  out  in  practical  life,  might  cut  oft' 
many  a  man  from  proving  a  character,  who  would  otherwise 
be  enabled  to  establish  it.     Many  a  witness,  put  upon   the 
stand,  might  be  willing  to  say,  that  he   knew  the  general 
character  of  another,  and  would  be  willing  to  swear;    but 
when  his  competency  was  tested  by  the  rule  laid  down  by 
the  court,  he  might  not  be  able  to  say  that  he  knew  what  a 
majority  of  the  man's  neighbors  said   or  thought  of  him. 
There  may  not  have  been  a  majority  who  have  expressed  an 
opinion  to  the  witness ;  nor  may  he  be  able  to  say,  with  posi- 
tive knowledge,  what  a  majority  think ;  nor  may  he  have 
heard  any  one  else  say  what  a  majority  said  or  thought,  and 
yet  himself  be  competent  to  swear  what  his  general  reputa 


38  '.r\     ALABAMA. 


Dave  V.  The  State. 


tion  is.  A  person's  position  in  a  community  may  be  so  ob- 
scure that  very  few  of  his  neighbors  know  any  thing  of  him ; 
his  general  character  may  be  very  circumscribed.  To  hold 
that  he  could  not  prove  his  general  character,  except  by  wit- 
nesses, who  could  swear  as  to  what  the  majority  of  his  neigh- 
bors said  or  thought  of  him,  would  be,  to  deprive  him  of 
the  benefit  of  this  species  of  testimony.  We  think  the  rule 
laid  down  by  the  books  the  safer,  and  we  are  not  disposed  to 
allow  a  departure  from  it.  The  question  should  be,  whether 
the  witness  knows  the  general  character  of  the  accused,  as  a 
peaceable  and  obedient  boy  among  his  neighbors,  or  those 
acquainted  with  him ;  and  the  answer  to  this  question  must 
be  the  test  of  the  competency  of  the  witness. 

It  is  true,  the  rule  laid  down  by  the  court  might,  by  one 
interpretation  of  it,  and  under  certain  circumstances,  operate 
in  favor  of  the  accused.  The  word  '•  majority,"  is  usually 
understood  in  a  less  comprehensive  sense  than  the  word 
''general;"  and,  in  a  case  of  doubtful  reputation,  a  bare 
majority  might  be  sufficient  to  make  the  reputation  good, 
when,  by  the  regular  rule,  it  would  be  equivocal.  But  this 
only  shows  the  impolicy  of  departing  from  the  well-settled 
rules  of  law,  that  are  uniform  in  their  operation.  We  have 
already  shown  that  it  might  operate  against  the  defendant. 

It  is  insisted,  however,  that  it  does  not  appear  from  the 
record,  that  any  injury  was  done  the  defendant  by  the  rule 
laid  down  by  the  court.  It  is  true,  the  record  does  not  show 
any  direct  injury  to  the  defendant ;  but  it  is  not  enough  that 
no  injury  is  shown  by  the  fecord  to  have  resulted  to  the 
party  excepting  to  the  ruling  of  the  court.  The  doctrine 
recognized  by  this  court  is,  that  we  will  presume  injury  from 
error,  unless  the  record  itself  rebuts  the  presumption,  and 
shows  affirmatively  that  no  injury  could  have  resulted  from 
the  ruling  of  the  court  to  the  party  excepting.  Er  parte 
Keenan,  21  Ala.  558 ;  Frierson  v.  Frierson,  ib.  549. 

Whether  any  witness  was  excluded  or  not,  by  this  ruling 
of  the  court,  the  record  does  not  show ;  and  the  rule  itself 
as  laid  down  being  wrong,  we  must  here  hold  it  error. 

The  witness,  Mrs.  Underwood,  was  correctly  excluded. 
By  reference  to  the  above  cited  authorities,  it  will  be  seen, 
that  when  a  witness  is  called   to  speak  of  the   reputation  or 
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character  of  any  one,  the  preliminary  question  is,  whether 
he  knows  the  general  character  or  not.  If  he  answers  this 
question  in  the  affirmative,  he  is  competent ;  if  in  the  nega- 
tive, he  is  incompetent.  Mrs.  Underwood  had  not  rendered 
herself  competent  to  testify  by  her  answer  to  this  question. 
It  is  true,  she  stated  that  she  had  known  the  defendant  from 
his  infancy ;  but  this  may  well  be,  and  yet  she  may  not  know 
his  general  character.  When  character  is  in  issue,  individual 
opinions  are,  in  general,  not  competent  to  be  given  to  the 
jury.  An  exception  to  this  rule  sometimes  obtains,  when 
testimony  of  character  is  given,  with  a  view  of  impeaching  a 
witness ;  but  in  other  cases,  it  is  only  knowledge  of  general 
character — the  character  which  the  man  bears  generally 
among  the  persons  with  whom  he  associates,  and  by  whom 
he  is  known ;  in  other  words,  his  general  neighborhood  repu- 
tation— that  can  be  given  in  evidence. 

For  the  error   above  noted,  the  judgment  of  the  court  be 
low  is  reversed,  and  the  cause  remanded. 


PRITCHETT  vs.  THE  STATE. 

All  act  performed  by  a  quick,  impulsive,  blood-thirsty,  abandoned  niau  may 
affurd  niucli  sttfiigei'  evidence  lliiit  the  life  cf  the  person  .i!>sailed  was  in  im- 
minent peril,  than  if  performed  by  one  known  to  possos's  hq  entirely  different 
diameter  and  disposition,  and  might  verj'  reasonably  justify  a  re»ort  to  more 
prompt  measures  of  self-pre?ervation.  In  t»uoh  case,  ilie  act  and  the  stalvt 
of  the  actor  must  be  taken  together,  in  order  to  arrive  at  n  just  conclusion 
regpectini;  its  nature;  and  thus  the  character  of  the  deceased  niay  become  a 
legitimate  subject  of  inquiry,  as  connecting  itself  with  the  transaction  which 
it  may  serve  to  explain. . 

But  however  bad  auti  desperate  the  claracter  of  the  deceased  may  have  beeu. 
and  however  many  tlireats  he  may  have  juade,  he  forfeit*  no  right  to  Li«  life, 
until  by  an  actual  attempt  to  execute  his  threats,  or  by  s<.me  act  or  demon 
stration  at  tlie  time  of  the  killing,  taken  in  connection  with  such  character  and 
threats,  he  induces  a  reasonable  belief  on  the  part  of  the  slayer  that  it  is 
necessary  to  deprive  him  of  life  in  order  to  save  his  own,  or  to  prevent  eom« 
felony  upon  his  person. 

When  a  homicide  is  committed  under  such  circumstances  as  tend  to  show  that 
the  slayer  acted  in  self-defence,  the  previous  threats  of  the  deceased,  and  his  con- 
duct upon  the  fatal  occasion,  construed  witl>  reference  to  his  known  charac- 
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ter  and  peculiarities,  iiaving  relation  to  such  conduct  and  tending  to  explain 

it,  all  enter  into,  and   farm  parts  of  the   transaction,  and   may  pi'opei'ly  be 
received  in  evidence. 

Error  to  the  Circuit  Court  of  Madison. 
Tried  before  the  Hon.  John  E.  Moore. 

D.  C.  Humphreys,  for  plaintiff  in  error. 
M.  A.  Baldwin,  Attorney  General,  contra. 

CHILTON,  C.  J. — The  prisoner  was  indicted  in  the  Circuit 
Court  of  Madison  county,  for  the  murder  of  one  Henry  Stam- 
mers. Upon  his  arraignment  he  pleaded  not  guilty ;  was  tried 
and  convicted  of  murder  in  the  second  degree,  and  sentenced 
by  the  court  to  confinement  in  the  penitentiary  for  the  term 
of  ten  years. 

The  proof  conduced  to  show,  that  ill  feeling  had  grown  up 
between  the  deceased  and  the  prisoner,  on  account  of  a  war- 
rant sued  out  by  the  latter  against  the  deceased,  before  a  jus- 
tice of  the  peace ;  that  the  deceased  had  made  threats  of 
personal  violence  against  the  prisoner,  which  had  been  com- 
municated to  him,  and  that,  on  the  morning  preceding  the 
day  when  he  was  killed,  the  deceased  had  gone  to  the  field 
in  which  the  prisoner  had  been  plowing,  and,  with  a  pistol 
in  one  hand  and  a  rock  or  stick  in  the  other,  had  forbid  the 
prisoner's  going  to  his  plow;  that  just  before  the  killing  the 
prisoner  was  seen  starting  from  his  house,  priming  his  gun 
and  picking  his  flint  and  crying ;  that  he  proceeded  to  the 
premises  of  the  deceased,  and  found  him  near  his  home;  told 
him  in  a  loud  voice,  "  stop,  I  have  come  to  shoot  you ;"  that 
the  deceased  stopped  and  turned  round,  was  fired  at  by  the 
prisoner,  and  killed  immediately. 

The  prisoner  proved  that  he  was  a  peaceable,  orderly  man 
hitherto ;  and  the  same  witness  who  proved  the  prisoner's 
good  character,  was  asked  by  the  prisoner's  counsel,  "  if  he 
knew  the  character  of  the  deceased ;  whether  he  was  a  turbu- 
lent and  quarrelsome  man,  or  a  peaceable  and  orderly  one  ?" 
The  Circuit  Court,  on  objection  of  the  solicitor,  refused  to 
permit  the  witness  to  answer  this  question,  and  this  refusal  is 
the  only  matter  complained  of  as  error. 
We  are  referred  by  the  counsel  for  the  prisoner,  to  the 
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case  of  Qucsenberry  v.  The  State,  3  Stew.  &  Porter  308,  as 
an  authority  favoring  the  admission  of  the  proof  sought  to 
be  elicited  by  this  interrogatory.  In  that  case,  while  it  was 
admitted,  "  that  the  good  or  bad  cliaracter  of  the  deceased 
could  have  no  influence,  as  an  abstract  proposition,  upon  the 
guilt  of  the  accused,"  yet,  it  was  said,  there  might  be  cases 
where  the  killing  was  attended  with  such  circumstances  as 
rendered  its  character  doubtful,  and  in  which  the  general 
character  of  the  accused  might  sometimes  afford  a  clue  to  the 
truth ;  that  it  was  an  acknowledged  principle,  that,  if  at  the 
time  the  deadly  blow  was  inflicted,  the  prisoner  who  so  in- 
flicted it  had  well  founded  reasons  to  believe  himself  in  im- 
minent peril,  without  having,  by  his  fault,  produced  the 
exigency,  such  killing  would  not  be  murder.  The  court 
further  says:  "If  the  deceased  was  known  to  be  quick  and 
deadly  in  his  rt\enge  of  imagined  insults — was  ready  to  raise 
a  deadly  weapon  on  very  slight  provocation,  or,  in  the  lan- 
guage of  the  counsel,  his  "garments  were  stained  with  many 
murders,"  when  the  slayer  had  been  menaced  by  such  an 
one,  he  could  find  some  excuse  in  the  strongest  impulses  of 
our  nature,  in  anticipating  the  purposes  of  his  antagonist. 
The  language  of  the  law  in  such  case  would  be,  '  obey  that 
impulse  to  self-preservation,  even  at  the  hazard  of  the  life  of 
your  adversary.' " 

I  have  quotfed  thus  largely  from  that  case,  in  order  that^ 
upon  a  principle  of  law  of  so  much  delicacy  and  importance, 
this  court  might  avail  itself  of  the  occasion  to  limit  and  guard 
the  strong  expressions  employed  by  the  judge  who  delivered 
the  opinion,  and  to  correct  any  misapprehension  of  the  law 
to  which  it  may  have  given  rise.  That  there  may  be  cases 
where  the  known  temper  and  disposition  of  the  deceased, 
prompting  him  to  cruelty,  deadly  revenge  and  recklessness  of 
human  life,  may  be  so  connected  with  acts  indicating  an  in- 
tention on  his  part  to  take  the  life  of  the  slayer,  or  to  inflict 
some  great  bodily  harm,  as  to  become  a  part  of  the  res  geskv^ 
and  to  justify  the  slayer  in  resorting  to  more  prompt  and 
energetic  measures  of  self-defence,  we  do  not  deny.  But 
whatever  may  be  a  man's'^haracter  for  desperation  and  reck- 
lessness, he  is  entitled  to  the  protection  of  the  law ;  and  it  is 
as  much  a  crime  in  the  eye  of  the  law  to  slay  him,  as  it  is 
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the  "triost  peaceable  and  law-abiding  citizen  in  the  community. 
Yet,  the  law,  having  respect  to  the  nature  of  man,  and  aim- 
ing to  arrive  at  the  true  intent  and  motive  which  character- 
ize acts  prohibited  by  it,  allows  every  fact  and  circumstance 
immediately  connected  with  the  act,  and  which  tends  to  elu- 
cidate and  explain  its  nature  and  character,  or  the  motive 
and  intent  which  moved  to  its  perpetration,  to  be  given  in 
evidence.  It  endeavors  to  adjust  the  measures  of  defence 
to  the  nature  of  the  assault,  and  in  doing  this,  it  permits  the 
party  assailed  to  view  the  assailant  just  as  he  is;  for  it  is 
chiefly  from  a  knowledge  of  the  true  condition  of  the  parties 
at  the  time  the  act  is  done,  that  we  can  arrive  at  the  motives 
which  may  reasonably  be  supposed  to  have  influenced  them. 
Oliver  v.  The  State,  17  Ala.  Eep.  598.  An  act  performed 
by  a  quick,  impulsive,  blood-thirsty,  abandoned  man  might 
afford  much  stronger  evidence  that  the  life  of  the  party  as- 
sailed was  in  imminent  peril,  than  if  performed  by  one 
known  to  possess  an  entirely  different  character  and  disposi- 
tion, and  might  very  reasonably  justify  a  resort  to  more 
prompt  measures  of  self-preservation.  In  such  case,  the  act 
and  status  of  the  actor  must  be  taken  together,  in  order  to 
arrive  at  a  just  conclusion  respecting  its  nature.  Thus  it  is, 
the  character  of  the  deceased  may  become  a  legitimate  sub- 
ject of  inquiry,  as  connecting  itself  with  the  transaction 
which  it  may  serve  to  explain.  But  however  bad  or  des- 
perate that  character  may  be,  and  however  many  threats  such 
person  may  have  made,  he  forfeits  no  right  to  his  .life,  until 
by  an  actual  attempt  to  execute  his  threats,  or  by  some  act 
or  demonstration  at  the  time  of  killing,  taken  in  connection 
with  such  character  or  threats,  he  induces  a  reasonable  belief 
on  the  part  of  the  slayer  that  it  is  necessary  to  deprive  hini 
of  life  in  order  to  save  his  own,  or  to  prevent  some  felony 
upon  his  person.  And  when  a  homicide  takes  place  under 
such  circumstances  as  tend  to  show  that  the  slayer  acted  in 
self-defence,  the  previous  threats  of  the  deceased,  his  conduct 
upon  the  fatal  occasion  construed  with  reference  to  his  known 
character  and  peculiarities  having  relation  to  such  conduct 
and  tending  to  explain  it,  all  enter  into  and  form  parts  of  the 
transaction,  and  may  be  properly  received  as  evidence. 
If  the  quotation  we  have  made  from  the  case  of  Quesen- 
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berry  v.  The  State,  goes  to  support  the  view  taken  by  the 
counsel  for  the  prisoner  in  this  case,  namely,  that  because  a 
man  of  "  turbulent  and  quarrelsome  disposition  "  has  threat- 
ened to  take  the  life  of  another,  the  party  menaced  may  seek 
him  out  at  his  own  house  and  kill  him,  thus  "  anticipating 
his  antagonist's  purposes  in  obedience  to  the  impulse  of  his 
nature  to  self-preservation,"  we  should  not  hesitate  to  de- 
clare that  it  was  not  the  law ;  but  taking  the  whole  decision 
together,  we  do  not  so  understand  it.  In  such  case,  the  char- 
acter of  the  deceased  is  altogether  immaterial,  as  it  aflfords, 
be  it  never  so  bad,  no  justification  or  excuse  for  the  killing; 
and  the  court  should  exclude  all  evidence  concerning  it. 
"  The  rute,"  says  an  American  author,  "  undoubtedly  is,  that 
the  character  of  the  deceased  can  never  be  made  a  matter  of 
controversy,  except  when  involved  in  the  res  gestae  :  for  it 
would  be  a  barbarous  thing  to  allow  A.  to  give  as  a  reason 
for  his  killing  B.,  that  B.'s  disposition  was  savage  and  riot- 
ous." Wharton's  Cr.  L.  172;  see  also  State  v.  Field,  14 
Maine  R«p.  248 ;  Commonwealth  v.  York,  7  Law  Rep.  507 ; 
Wright  V.  The  State,  9  Yerg.  342. 

Under  the  view  of  the  law  which  we  have  above  expressed, 
and  the  circumstances  described  by  the  proof  in  this  cause,  it 
is  very  clear  the  court  did  not  err  in  excluding  the  proo£ 

The  judgment  and  sentence  of  conviction  must  conse- 
quently be  affirmed. 


BUTLP]H  vs.  THE  STATE. 

A  licmurier  to  an  iadictnieut  fur  furgery,  ou  accouat  of  a  variance  between 
the  iustrumcDt  described  therein  and  that  offered  in  evidence  at  the  trial,  can- 
not be  considered  by  the  court,  unless  oyer  of  the  instrument  is  craved. 

A  writing  in  these  words,  viz :  "  By  the  25tli  day  of  December  next  I  promise 
date  to  pay  to  Wm.  H.  Butler,  or  bearer,  the  sum  of  ojie  hundre<l  and  interest 
from  and  two  dollare  for  value  rec'd  of  him,  this  February  23d,  1850."  (signed) 
"  Stephens  Bums,"  is  a  promissory  note  within  the  forty-third  section  of  th« 
fourth  chapter  of  the  Penal  C<»de.  (Clay's  Digest  42S,  <>  43)  and  will  sustaia 
an  imlictment  for  forgerj*. 

The  statute  of  this  State  (Clay's  Digt'st  442,  ^  26)  dispenses  with  the  nectti 
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sity  for  using  the  word  ,*  feloniously"  in  all  indictments  for  crimes  which  were 
misdemeanors  at  common  law,  but  are  made  felonies  by  our  Penal  Code. 
*.  Under  an  indictment  for  forgery,  it  is  not  neoessai-y  that  there  should  be  a 
literal  correspondence  between  the  instrument  described  in  the  indictment  and 
that  offered  in  evidence  at  the  trial ;  if  the  correspondence  is  such  as  will 
prevent  the  prisoner  from  being  a  second  time  put  in  jeopardj  for  the  same 
cause,  should  he  be  acquitted,  or  from  being  a  second  time  punished,  ebould 
he  be  convicted,  it  is  sufficient. 

5.  Where  there  is  a  patent  ambiguity  on  the  face  of  the  note  chai"ged  to  have 
been  forged,  aiising  from  the  use  of  words  which  are  awkwardly,  unskilfully 
or  designedly  inserted,  it  is  the  duty  of  the  court  to  examine  it,  and  to  instruct 
the  jury  how  it  should  be  read. 

6.  Parol  proof  as  to  the  manner  in  which  the  prisoner  read  the  note  to  the  wit- 
ness, U)  whom  he  offered  it,  is  admissible  to  show  the  quo  an  into  with  which 
it  was  made  and  uttered. 

'7.  When  one  of  the  original  papers  in  a  cause  belonging  to  the  file*  of  the  pri- 
mary court  is,  by  an  order  of  that  court,  attached  to  the  transcript  sent  to 
the  Appellate  Court,  the  latter  cannot  inspect  or  examine  it  for  any  purpose 
whatever. 

Error  to  the  Circuit  Court  of  Jefferson. 
Tried  before  the  Hon.  Geo.  D.  Shortridge. 

The  plaintiff  in  error,  Wm.  H.  Butler,  was  indicted  for 
forgery.  The  indictment  contained  seven  counts,  to  each  and 
all  of  which  the  prisoner  demurred.  The  court  sustained  the 
demurrer  to  the  fourth  and  seventh  counts,  and  overruled  it 
as  to  the  others. 

On  the  trial,  as  appears  by  the  bill  of  exceptions,  the  State 

offered  in  evidence  to  the  jury  the  following  instrument  in 

writing,  viz  :  '*  By  the  twenty-fifth  day  of  December  next  I 

promise  date  to  pay  Wm.  H,  Butler,  or  bearer,  the  sum  of  one 

hundred  and  interest  from  and  two  dollars,  for  value  rec'd  of 

him,  this  February  23,  1850,"  (signed)  "Stephen  Burns;"  and 

then  offered  a  witness  to  prove  that  the  prisoner  had  offered 

to  sell  him  the  same  for  a  horse ;  that  Avitness  agreed  to  sell 

the  horse  for  seventy-five  dollars,  and  to  pay  him  the  balance ; 

that  at  this  time  witness  was  on  his  way  home  to  Gadsden, 

with  a  wagon  and  team ;  that  the  horse  he  was  to  sell  was 

one  of  said  team ;  that  when  he  looked  at  the  note,  he  had 

some  doubts  about  it,  not  liking  the  way  in  which  it  was 

written,  and  required  some  explanation  as  to  the  manner  in 

which  it  should  be  read ;  that  the  prisoner,  after  explaining 

to  him  why  it  was  thus  written,  read  it  to  him  as  follows : 
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"  By  the  twenty-fifth  day  of  December  next  I  promise  to  pay 
Wm.  H.  Butler,  or  bearer,  the  simi  of  one  hundred  and  two 
dollars,  for  value  rec'd  of  him,  this  February  23,  1850,  and 
interest  from  date." 

The  prisoner,  by  his  counsel,  objected  to  the  evidence  of 
said  witness,  as  to  the  manner  in  which  the  prisoner  said  the 
note  should  be  read ;  but  the  court  overruled  his  objection, 
and  he  excepted.  The  witness  then  further  stated,  that  the 
prisoner  consented  that  he  should  take  the  note,  and  make 
inquiries  about  it ;  and  if  he  was  satisfied  that  Mr.  Burns  was 
as  good  as  he  thought  him,  the  trade  was  to  be  perfected  when 
he  returned,  and  he  was  then  to  deliver  the  horse,  and  pay 
the  balance  in  money ;  that  he  was  gone  five  days,  and  some 
days  after  he  returned  the  prisoner  sent  for  the  note,  and  wit- 
ness gave  it  up. 

After  the  evidence  was  closed,  the  prisoner's  counsel  moved 
the  court  to  exclude  said  writing  from  the  jury,  under  the 
second  count,  because  of  the  variance  between  said  writing 
and  the  note  described  in  said  count ;  which  motion  the  court 
overruled,  and  the  prisoner  excepted.  The  prisoner's  counsel 
also  moved  the  court  to  exclude  said  writing  from  the  jury 
under  each  count  separately,  because  of  the  variance  between 
it  and  the  instrument  described  in  each  count ;  which  motion 
the  court  overruled,  and  permitted  said  paper  to  go  to  the 
jury  under  each  one  of  said  counts,  and  the  prisoner  excepted. 

The  errors  assigned  are : 

1.  The  overruling  of  plaintiff's  demurrer  to  the  first,  se- 
cond, third,  fifth  and  sixth  counts  respectively ; 

2.  The  several  decisions  against  the  plaintiff  shown  by  the 
bill  of  exceptions. 

E.  W.  Peck,  for  plaintiff'  in  error : 

1.  The  prisoner's  demurrer  to  the  first,  third,  fifth  and  sixth 
counts  should  have  been  sustained,  because  the  paper  de- 
scribed in  them  is  not  a  promissory  note.  Story  on  Promis- 
sory Notes,  §§  1,  13,  20. 

2.  The  first  and  sixth  counts  are  bad,  because  the  alleged 
offence  is  not  charged  to  have  been  done  feloniously.  The 
State  V.  Beasley,  18  Ala.  535  ;  Archbold's  Crim.  PI.  338,  46. 

3.  The  parol  evidence  admitted  by  the  court,  to  show  how 
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the  paper  offered  to  the  jury  should  be  read,  ought  to  have 
been  excluded.  2  U.  S.  Digest  294,  and  cases  there  referred 
to. 

4.  The  paper  oftered  in  evidence  should  have  been  exclu- 
ded, because  of  the  variance  between  it  and  the  instrument 
described  in  the  several  counts  of  the  indictment. 

M.  A.  Baldwin,  Attorney  General,  contra. 

LIGON,  J. — The  first,  second,  third  and  fifth  counts  of 
this  indictment  are  evidently  framed  in  reference  to  the  forty- 
third  section  of  the  fourth  chapter  of  our  Penal  Code,  (Clay's 
Digest  423,  §  43,)  which  declares,  that  "every  person  who 
shall  falsely  make,  alter,  forge,  or  counterfeit,  any  bond,  bill 
single,  promissory  note,  bill  of  exchange,  or  the  acceptance 
of  any  bill  of  exchange,  or  the  indorsement  of  any  bond,  bill 
single,  promissory  note,  or  bill  of  exchange,  or  any  cotton 
receipt,  or  receipt  for  the  payment  of  money,  or  any  other 
thing,  shall,  on  conviction,  be  deemed  guilty  of  forgery  in  the 
second  degree."  The  sixth  count  is  framed  under  the  forty- 
ninth  section  of  the  same  chapter,  (Clay's  Dig.  424,  §  49) 
which  declares  the  uttering  of  a  forged  note  a  crime  of  the 
same  grade  as  the  forgery  itself.  These  counts  are  severally 
demurred  to ;  first,  for  a  variance  between  the  instrument  de- 
scribed in  them  respectively,  and  the  one  produced  on  the 
trial ;  and  secondly,  because  the  instrument  set  out  in  each  of 
them  is  not  a  promissory  note. 

The  first  ground  of  demurrer,  that  for  a  variance,  does  not 
arise  on  the  demurrer  found  in  the  record,  since  it  does  not 
appear  that  oyer  was  craved  of  the  instrument,  and  without 
this  the  court  cannot  look  to  it  to  see  whether  there  be  a  va- 
riance or  not. 

The  objection  taken,  that  the  paper  set  out  in  the  several 
counts  in  the  indictment  is  not  a  promissory  note,  ought  not, 
we  think,  to  prevail.  It  is  true,  the  instrument  as  it  is  set 
out  in  each  count,  except  the  second,  so  far  as  the  arrange- 
ment and  order  of  its  words  are  concerned,  is  not  in  the  form 
ordinarily  used  in  drawing  a  promissory  note ;  yet,  when  ex- 
amined, it  will  be  found  to  contain  all  that  is  necessary  for 
tl^t  p  urpose.     Neither  form  of  it  could  be  read,  without  im- 
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pressing  the  mind,  at  once,  with  the  idea  that  it  was  a  good 
promissory  note  for  one  hundred  and  two  dollars,  payable  on 
the  25th  of  December  next  after  its  date.  The  words  which 
are  awkwardly,  unskilfully  or  designedly  blended  with  such 
as  are  necessary  to  make  a  promissory  note  for  this  sum,  are 
not  of  such  an  import,  nor  are  they  so  placed,  as  to  weaken 
or  destroy  the  force  of  the  operative  ones.  They  may  be  al- 
together stricken  out,  and  still  the  instrument  would  remain 
a  promissory  note;  or  they  may  remain  without  affecting  its 
character  as  such. 

It  is  unnecessary  to  transcribe  in  this  opinion  the  various 
Ibrms  of  the  writing  charged  to  be  forged,  as  it  appears  in  the 
first,  third,  fifth  and  sixth  counts  of  the  indictment.  One 
form  of  it,  and  that,  perhaps,  the  most  objectionable,  must 
suffice.  I  copy  from  the  fifth  count :  "  By  the  twenty-fifth 
day  of  December  next  I  promise  date  to  pay  to  Wm.  H.  But- 
ler, or  bearer,  the  sum  of  one  hundred  and  interest  from  and 
two  dollars  for  value  rec'd  of  him,  this  February  23,  1850, 
Stephen  Burns." 

It  may  well  be  asked,  what  possible  influence  can  the  words 
'*  date  and  interest  from,"  in  the  connection  and  order  in 
which  they  occur  here,  exercise  over  the  remaining  words  of 
the  instrument,  either  to  change,  enlarge,  or  restrict  their 
meaning?  We  can  see  none :  and  are  constrained  to  hold, 
that  the  instrument  set  out  in  the  first,  third,  fifth  and  sixth 
counts  of  the  indictment  is  a  promissory  note,  within  the 
meaning  of  the  sections  of  our  Penal  Code  heretofore  quoted. 

This  objection  cannot  apply  to  the  second  count,  as  that 
sets  out  the  instrument  as  a  promissory  note  for  the  sum  of 
$102,  with  interest  from  date. 

It  is  further  objected  to  the  first  and  sixth  counts,  that  the 
forgery  is  not  charged  to  have  been  done  feloniously.  It  is 
true,  that  the  author  to  which  we  are  referred  says:  "  In  for- 
gery the  word  "feloniously"  must  be  used,  if  made  felony  by 
the  statute."  Vrchbold's  Crim.  PI.  46.  This,  doubtless,  is 
the  law  in  England,  and  an  indictment  would  be  bad  on  de- 
murrer which  did  not  charge  the  forgery  to  have  been  done 
feloniously.  But  this  court  lias  already  held,  in  Beasly  v. 
The  State  18  Ala.  535,  that  the  true  interpretation  of  our 
statute  (Clay's  Dig.  442,  §  26)  is,  to  dispense  with  the  use  of 
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the  word  "  feloniously"  in  all  indictments  for  crimes  which 
were  misdemeanors  at  common  law,  but  are  made  felony  by 
our  Penal  Code.  Forgery  by  the  common  law  was  deemed 
a  misdemeanor.  1  Russ.  on  Crimes  32 ;  2  ib.  317.  But  by 
statute,  both  in  this  State  and  in  England,  it  has  been  made 
felony.  In  an  indictment,  therefore,  for  forgery  in  this  State, 
it  is  not  indispensable  that  it  should  be  charged  to  have  been 
done  feloniously. 

On  the  trial  the  following  note  was  oftered  as  evidence  un- 
der each  count  in  the  indictment :  "  By  the  twenty-fifth  day 
of  December  next  I  promise  date  to  pay  Wm.  H.  Butler,  or 
bearer,  the  sum  of  one  hundred  and  interest  from  and  two 
dollars  for  value  rec'd  of  him,  this  February  23,  1850,  Ste- 
phen Burns,"  which  was  objected  to  by  the  prisoner;  but  his 
objection  was  overruled,  and  he  excepted. 

Under  the  first,  third,  fifth  and  sixth  counts  of  this  indict- 
ment it  is  perfectly  clear,  the  note  offered  was  properly  re- 
ceived in  evidence.  To  render  it  admissible,  it  is  not  neces- 
sary that  there  should  be  a  literal  correspondence  between  it 
and  the  paper  set  out  in  the  counts  under  which  it  is  offered. 
If  the  correspondence  be  such  as  to  prevent  the  prisoner  from 
being  put  a  second  time  injeopardy  for  the  same  cause,  should 
he  be  acquitted,  or  from  being  a  second  time  punished,  if  he 
is  convicted,  it  will  be  sufficient.  The  note  here  offered,  in 
the  arrangement  and  order  of  its  words,  is  almost  an  exact 
counterpart  of  the  one  set  out  in  the  several  counts  just  enu- 
merated, and  was  rightly  allowed  to  go  to  the  jury  under 
them.  The  variance  is  merely  literal,  and  consequently  is 
not  enough  to  exclude  it. 

The  second  count  in  the  indictment  sets  out  the  forged  in- 
strument as  a  promissory  note  for  the  payment  of  one  hun- 
dred "  and  two  dollars,  and  interest  from  date,"  and  it  is  not 
quite  so  clear  that  the  paper  offered  in  evidence,  as  it  is  set 
out  in  the  bill  of  exceptions,  does  not  vary  from  the  one  set 
out  in  that  count.  The  note,  set  out  in  the  bill  of  exceptions, 
contains  the  words  "  and  interest  from  date,"  but  they  are  dif- 
ferently placed  from  what  they  are  in  the  second  count  of  the 
indictment.  From  their  collocation  in  the  note,  that  instru- 
ment is  rendered  somewhat  ambiguous ;  but  the  ambiguity  is 
patent,  and  it  was  fully  in  the  province  of  the  judge  in  the , 
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court  below  to  examine  it,  and  declare  how  it  should  read. 
The  original  note  was  before  him ;  we  have  nothing  but  the 
transcript,  and  this  does  not  pretend  to  furnish  even  a  fac 
simile  of  the  note.  Under  these  circumstances,  we  cannot  say 
the  court  erred  in  its  construction  of  the  instrument,  or  in  al- 
lowing it  to  go  to  the  jury  under  the  second  count  in  the  in- 
dictment. The  party  complaining  of  error  must  show  it,  and 
until  this  is  done,  all  intendments  will  be  indulged  in  favor 
of  the  regularity  and  correctness  of  the  proceedings  of  the 
court  below,  if,  as  in  this  instance,  it  be  one  of  general  juris- 
diction. 

The  testimony  in  relation  to  the  manner  in  which  the  pri- 
soner read  the  note  to  the  witness,  when  the  latter  hesitated 
about  receiving  it  in  consequence  of  the  uniqueness  of  its 
form,  we  do  not  think  objectionable.  It  does  not,  it  is  true, 
tend  to  prove  the  making  of  the  forged  instrument  by  the 
prisoner,  but  it  tends  strongly  to  show  the  quo  animo  with 
which  it  was  made  and  uttered.  It  could  not  deprive  the 
prisoner  of  the  benefit  that  might  arise  to  him  from  an  in- 
spection and  construction  of  the  instrument  by  the  court,  for, 
we  have  seen  that,  as  the  ambiguity  which  arises  from  the 
singular  introduction  of  inapt  words  in  some  parts  of  the  face 
of  the  note  was  patent,  the  court  must  pronounce  upon  the 
meaning  of  the  paper  upon  inspection,  unaided  by  parol 
proof;  the  jury  has  nothing  to  do  with  it.  Evans  v.  Steele, 
2  Ala.  104. 

Any  fact  or  circumstance  which  has  a  tendency  to  show 
the  intention  with  which  the  act  constituting  the  oflfence  was 
done,  is  admissible  both  for  and  against  the  prisoner,  unless 
such  circumstance  be  found  in  his  own  declarations,  and  these 
he  cannot  introduce  in  his  own  favor,  although  if  they  are 
brought  out  by  the  prosecution  he  has  the  right  to  all  that 
was  said  at  that  time. 

There  is  no  error  in  the  proceedings  of  the  court  below, 
anvi  the  conviction  must  be  allowed  to  stand. 

On  inspecting  the  record  in  this  ease,  we  find  that,  by  an 
order  of  the  court  below,  the  original  note,  on  which  the  for- 
gery is  assigned,  is  attached  to  the  transcript.  This  is  impro- 
per. That  paper  belongs  alone  to  the  files  of  the  court  be- 
low, and  should  not  be  allowed  to  be  taken  out  of  them  for 
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any  purpose.  The  hazard  of  losing  it  should  never  be  in- 
curred ;  for,  had  we  reversed  the  decision  in  this  case,  and 
the  note  in  passing  from  court  to  court  should  be  lost,  and  it 
could  not  be  shown  that  it  had  passed  into  the  hands  of  the 
prisoner,  he  would  stand  on  much  higher  ground  on  the  se- 
cond, than  he  occupied  on  the  first  trial.  The  act  of  sending 
it  here  was  not  only  improper,  but  wholly  useless  and  unne- 
cessary. We  are  not  allowed  to  look  at  it  for  any  purpose. 
The  law  which  allows  this  court  jurisdiction  to  review  the 
acts  and  decisions  of  inferior  courts,  requires  that  it  shall  act 
alone  on  transcripts  of  the  records  and  proceedings  of  those 
courts.  Clay's  Dig.  306,  §  1 ;  ib.  308,  §  13.  Their  files  are 
sacred ;  we  have  no  power  to  invade  them ;  and  if,  by  any 
means  they  reach  this  court,  we  have  no  right  to  inspect  or 
use  them  for  any  purpose  whatever. 


PARSONS  vs.  THE  STATE. 

1.  When  a  piisouer  who  has  been  convicted  of  a.  felony  escapes  from  jail,  after 
suing  out  a  writ  of  error  to  reverse  the  judgment  of  conviction,  and  the  fact 
of  his  escape  is  brought  to  the  knowledge  of  the  Appellate  Court  by  affi- 
davits, it  is  nevertheless  the  duty  of  that  court  to  proceed  with  the  cause, 
and,  without  any  refei-ence  to  the  facts  outside  of  the  record,  to  determine 
whether  the  conviction  was  according  to  the  forms  of  law. 

2.  When  a  juror  is  summoned  in  a  criminal  case,  the  sickness  of  his  family,  if 
of  such  a  character  as  to  demand  his  personal  attention,  is  a  sufficient  excuse 
to  authorize  his  discharge,  on  application  to  the  presiding  judge. 

3.  But  wlien  the  record  shows  that,  after  a  list  of  the  jurors  directed  by  the  court 

to  be  summoned  had  been  served  upon  the  prisoner,  and  before  the  day  ap- 
pointed for  his  trial,  two  of  the  pannel  were  discharged  from  their  attend" 
ance  by  the  judge,  without  the  knowledge  or  consent  of  either  the  prisoner 
or  his  counsel,  and  that  the  prisoner,  by  his  counsel,  objected  at  the  trial  to 
this  action  of  the  court,  the  judgment  of  conviction  will  be  reversed  on  error, 
although  the  bill  of  exceptions  recites  that  they  were  discharged  "on  the 
ground  of  the  sicknessof  their  families." 

4.  In  such  case,  the  prisoner  may  move  for  a  venire  de  novo  ;  but  when  the 

record  shows  that  he  objected  at  the  trial  to  the  action  of  the  court,  and  that 
the  court  then  decided  that  the  jurors  were  properly  dischai-ged,  this  is  equiv- 
alent to  deciding  that  tliere  was  no  ground  for  a  venire  de  novo,  and  the  ob- 
jection may  be  taken  on  error  assigned  in  the  Appellate  Court 
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Ebror  to  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  Nathan  Cook. 

The  plaintiff  in  error,  Nelson  Parsons,  was  indicted  for  the 
murder  of  Drury  Mayo.  The  record  shows  that  his  trial  was 
set  for  Wednesday,  the  7th  day  of  November,  1852,  and  that, 
on  the  Saturday  preceding,  the  sheriff  summoned  one  hun- 
dred jurors  for  the  trial,  in  pursuance  of  an  order  of  the 
court;  that  a  list  of  these  jurors  was  served  on  the  prisoner, 
as  the  law  directs ;  that  on  the  day  of  trial,  after  the  State 
and  the  prisoner  had  announced  themselves  ready,  and  after 
the  names  of  the  j  urors  summoned  had  been  deposited  in  a 
hat,  the  drawing  commenced,  and  a  portion  of  the  jurors 
been  tried  and  sworn,  the  names  of  two  persons,  whose  names 
were  on  the  list  and  who  had  been  summoned,  were  called, 
and  they  did  not  appear.  The  record  shows  that  they  had 
been  discharged,  on  application  made  to  the  presiding  judge, 
on  the  preceding  Monday,  "on  the  ground  of  the  sickness 
of  their  families ;"  that  such  discharge  was  made  without  the 
knowledge  or  consent  of  either  the  prisoner  or  his  counsel, 
and  that  they  did  not  know  of  it  until  the  names  were  drawn. 
The  prisoner,  by  his  counsel,  objected  to  the  action  of  the . 
court  in  discharging  said  jurors  from  their  attendance ;  but 
his  objection  was  overruled,  and  the  trial  proceeded. 

Before  the  hearing  in  this  court,  affidavits  were  filed,  show- 
ing that  the  prisoner,  after  a  writ  of  error  had  been  granted, 
had  escaped  from  jail,  and  had  not  been  retaken. 

Wm.  M.  Murphy,  for  plaintiff  in  error. 
M.  A.  Baldwin,  Attorney  General,  contra. 

GOLDTHWAITE,  J. — A  preliminary  question  is  raised 
upon  the  affidavits  presented  to  the  court  showing  that,  since 
the  writ  of  error  has  been  granted,  the  prisoner  has  escaped 
from  jail,  and  has  not  been  retaken ;  but  we  do  not  see  how 
that  fact  can  operate  to  prevent  us  from  considering  the 
questions  presented  upon  the  record,  as  to  the  legality  of  his 
conviction.  The  law  regulating  writs  of  error  upon  convic- 
tions for  felony,  impliedly  dispenses  with  the  attendance  of 
the  prisoner,  by  providing  that  he  shall  be  detained  in  custo- 
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dy  to  abide  the  judgment  rendered  by  the  appellate  tribunal. 
He  appears  here  by  his  counsel,  and  is  tried  by  the  record 
alone;  and  although  he  may  have  committed  an  offence 
against  the  law  by  escaping,  this  court  has  no  jurisdiction  to 
ascertain  such  offence.  Our  only  duty  is  to  determine  upon 
the  record,  whether  the  conviction  has  been  according  to  the 
forms  of  law,  and  that  duty  must  be  discharged  without 
any  reference  to  the  facts  outside  of  the  record. 

As  to  the  ftiain  question  in  the  case :  By  the  provisions  of  the 
Penal  Code,  the  prisoner  in  capital  felonies  is  entitled  to  twenty 
peremptory  challenges,  and  the  law  requires  the  court  to 
make  an  order  directing  the  sheriff  to  summons  for  the  trial 
a  certain  number  of  persons  to  serve  as  jurors,  not  less  than 
j3fty  nor  more  than  one  hundred,  including  the  regular  pan- 
nel ;  and  that  the  prisoner  should  be  served  with  a  list  of 
the  jurors  two  entire  days  before  his  trial.  Clay's  Dig.  459 
§  §  53,  54,  55.  Taking  these  several  provisions  together, 
there  can  be  no  doubt  as  to  the  object  of  the  last  enactment. 
The  prisoner  was  to  be  furnished  with  the  names  of  the  in- 
dividuals from  whom  the  jury  would  probably  be  selected, 
to  afford  him  the  opportunity  of  ascertaining  whether  causes 
for  challenge  existed ;  and  also  for  the  purpose  of  enabling 
him  to  exercise,  understandingly,  the  privileges  conferred 
upon  him  as  to  peremptory  challenges.  If  the  list  served 
upon  the  prisoner  contained  the  names  of  persons  who  were 
not  summoned,  it  is  obvious  that  it  would  not  be  a  compli- 
ance with  the  terms  of  the  statute ;  it  would  not  be  the  list 
of  jurors  summoned  for  the  trial ;  and  every  one  can  see  also 
that  in  such  a  case  the  beneficial  objects  of  the  statute,  so  far 
as  the  prisoner  was  concerned,  might  be  impaired.  We  have 
held,  more  than  once,  that  the  provision  was  not  directory 
merely,  but  that  it  was  a  matter  of  right,  and  that  the  failure 
to  observe  it  was,  unless  waived  by  the  prisoner,  an  irregu- 
larity which  was  fatal  on  error.  The  State  v.  McLendon, 
1  Stew.  195. 

The  defendant  being  entitled  to  demand  a  compliance  with 
the  requisitions  of  the  statute,  as  a  matter  of  right,  it  follows 
necessarily,  that  any  action  of  the  court  which  impaired  or 
diminished  this  right,  must,  when  presented  upon  the  record, 
be  equally  as  fatal  on  error,  as  an  absolute  and  unqualified 
denial  of  it. 
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Applying  these  principles  to  the  case  before  us,  there  is 
but  little  difficulty  in  its  determination.     The  record  shows, 
that  after  the  number  directed  by  the  court  had  been  sum- 
moned, and  the  list  served  upon  the  prisoner,  two  of  the  per- 
sons thus  summoned  had  been  discharged  by  the  judge  from 
attending  ;  and  that  this  was  done  before  the  day  appointed 
for  the  trial,  and  without  the  knowledge  or  consent  either  of 
the  defendant  or   his  counsel.     If  the  judge  can   rightfully 
discharge  one  of  the  jurors   summoned,  he  can   exercise  the 
same  power  in  relation  to  the   entire  pannel ;  and  the  conse- 
quence would  be,  that  the  right  which  it  was  the  object  of 
the  statute  to  secure,  would  be   rendered   unavailable  by  the 
action  of  the  court.     But  it  is  urged  that,  in  the  present  case 
the  jurors  were  not  arbitrarily  discharged  from  their  attend- 
ance, but  that  the  record  shows  they  were  excused  for  good 
cause.     The  cause   assigned   in  the   bill  of  exce])tions  is,  the 
sickness  of  the  families  of  the  jurors;  and  although  we  are 
of  the  opinion   that   this  may,  under  some  circumstances,  be 
sufficient  ground  of  excuse,  yet  it  does  not   follow  that  it  is 
in  every  case.     It  certainly  requires   no   argument  to  show 
that,  if  the  wife  or  child  of  a  juror  is  at  the   point  of  death 
he  would  not  be  in  a  state  of  mind   to  discharge   the  duties 
which   devolved   upon   him,  with   that   degree  of  patience 
calmness  and  deliberation,  which  was  due  in  the  investigation 
of  cases  of  this   magnitude  and   importance ;  and  it  would 
unquestionably  be  the  duty  of  the  court  to  discharge  a  juror 
under  such   circumstances.     We  would  go  still  farther  and 
extend  the  application  of  the  principle  to  every  case  in  which 
it  appeared   that  the   sickness  was  of  a  character  which   de- 
manded the  personal  attention  of  the  juror;  but  unless  this 
does  appear,  the  court  would  not  be  authorized  to  discharge 
the  juror  on  this  ground.     The  case,  however,  as  niiide  by 
the  record,  does  not  show  an  emergency  of  this  character  • 
and  had  the  juror   appeared  at   the   trial  when  called,  and  a 
motion  then  had  been   made  to  discharge  him  for  the  mere 
sickness  of  his  family,  without  showing  that  his  personal  at- 
tention'was  necessary,  the  court  would  not  have  been  author- 
ized to  discliarge  him.     Bolles  v.  The  State,  13  S.  &  M.  398. 
The  discharge  here  was  two   days  before  the  trial,  and  non 
constat  that  the   grounds  of  excuse  may  not  have  been  re- 
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moved  before  the  day  on  which  the  attendance  of  the  jurors 
was  required. 

But,  again,  it  is  insisted  on  the  part  of  the  State,  that, 
conceding  that  the  excuse  was  insufficient  and  the  discharge 
illegal,  the  defendant  cannot  avail  himself  of  the  irregularity 
for  the  reason  that  he  did  not  move  for  a  venire  de  novo  ;  in 
other  words,  that  by  failing  to  make  this  motion,  he  waived 
any  objection  to  the  discharge  of  the  jurors.  Unquestionably 
he  could  have  made  this  motion,  and  if  the  court  had  been 
satisfied  that  the  jurors  had  been  illegally  discharged,  it 
would  have  been  proper  to  have  directed  a  new  venire;  but 
the  court  decided,  when  the  objection  was  raised,  that  the 
jurors  had  been  properly  discharged,  and  this  was,  in  effect, 
deciding  that  there  was  no  ground  for  a  venire  de  novo.  'The 
improper  granting  or  refusing  of  a  challenge  may,  however, 
be  taken  advantage  of  on  error,  if  it  appears  from  the  record. 
State  V.  Shaw,  3  Ired. ;  King  v.  Edmunds,  4  B.  &  A.  472. 
And  although  this  was  neither  the  granting  or  refusing  a 
challenge,  the  principle  is  the  same. 

For  the  error  in  the  action  of  the  court,  the  judgment 
must  be  reversed  and  the  cause  remanded. 


SMITH  v^.  THK  STATE. 

1.  An  iudictment  for  keeping  a  billi;i!\l  table  iu  eouuectiou  with  a  house  wbeie 
spirituous  liquors  are  retailed,  ti.<  lu  appcudagi.'  thereto,  is  sufficient  when  it 
pureues  the  words  of  the  statute  litorallj.     (Clay's  Dig.  434,  §  19.) 

2.  It  is  not  necessary,  in  order  to  constitute  a  violation  of  the  statute,  that  the 

billiard  table  should  be  kept  in  the  same  room,  or  under  the  same  roof,  where 
the  spirituous  liquors  are  retailed ;  if  the  one  is  contiguous  to  the  other,  and 
forms  part  and  parcel  of  the  same  establishment,  it  falls  within  the  statute. 

Error  to  the  Circuit  Court  of  Sumter. 
Tried  before  the  Hon.  B.  W.  Huntington. 

The  plaintiff  in  error  was  indicted  for  keeping  "a  billiard 
table  in  connection  with  a  house  where  spirituous  liquors  are 
retailed,  as  an  appendagei  thereto."    Clay's  Digest  434  §  19. 
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He  demurred  to  the  indictment,  but  his  demurrer  was  over- 
ruled. On  the  trial  a  bill  of  exceptions  was  taken  to  the 
rulings  of  the  court,  from  which  it  appears  that  the  State 
introduced  a  witness  who  testified,  "  that  the  defendant  kept 
a  billiard  table  in  the  county  shortly  before  the  finding  of  the 
indictment,  and  that  he  also  kept  a  house  where  spirituous 
liquors  were  retailed  at  the  same  time ;  that  witness  played  at 
the  table,  and  saw  others  playing ;  that  he  paid  defendant 
twenty-five  cents  a  game  for  playing  at  the  table."  It  was 
also  proved,  that  there  had  been,  about  the  same  time,  playing 
by  others  at  the  table ;  sometimes  there  was  no  charge  made, 
and  sometimes  there  was  a  charge ;  the  players  sometimes 
came  down  into  the  defendant's  bar  and  got  liquor,  and  some- 
times it  was  sent  up  to  them,  they  ordering  it ;  but  there  was 
no  rule,  or  regulation,  or  understanding,  that  the  playing  on 
the  table  should  be  for  liquor,  or  that  the  players  were  to  buy 
any  of  defendant,  but  the  players  made  the  game  as  they 
chose.  The  State  also  proved,  that  the  house  in  which  the 
billiard  table  was  kept  was  a  new  building,  standing  near  to, 
and  immediately  behind  the  house  where  the  liquors  were 
retailed,  and  on  the  same  lot;  the  two  buildings  were  not 
joined  together,  but  there  was  a  small  interval  between  them, 
of  such  width  as  would  naturally  be  caused  by  the  projec- 
tion of  the  two  roofs.  The  grocery  was  on  the  ground  floor, 
next  to  the  street,  (in  Livingston,)  the  back-door  opening  into 
the  lower  room  of  the  new  building,  which  last  room  defen- 
dant occupied  as  a  cooking  room  for  himself  and  such  persons* 
as  might  be  living  with  him ;  a  flight  of  stairs  led  to  the  room 
above,  in  which  the  billiard  table  was.  This  billiard  room 
could  be  approached  by  a  side  door  in  the  new  building, 
opening  into  an  alley  running  in  from  the  street,  without 
going  into  the  grocery.  The  defendant  proved,  that  he  had 
a  license  to  keep  a  billiard  table,  under  the  revenue  act  of 
1850-1. 

The  court  charged  the  jury,  that  if  they  believed  the  evi- 
dence, they  must  find  the  defendant  guilty ;  and  refused  to 
charge,  as  requested  by  defendant's  counsel,  that  if  they  be- 
lieved the  business  of  retailing  liquor  was  not  connected  with 
the  billiard  table,  as  that  there  was  no  rule,  or  habit,  or  under- 
standing between  the  players  and  t^e  defendant,  that  those 
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who  used  tbe  table  should  get  liquors  from  him,  they  must 
find  for  defendant." 

The  overruling  of  the  demurrer  to  the  indictment,  the 
charge  given,  and  the  refusal  to  charge  as  requested,  are 
assigned  for  error. 

Bliss  &  Baldwin,  for  plaintiff  in  error. 
M.  A.  Baldwin,  Attorney  General,  contra. 

GIBBONS,  J. — This  indictment  is  founded  upon  an  offence 
purely  statutory,  and  from  numerous  decisions  of  this  court 
in  like  cases,  it  is  sufficient  if  the  indictment  charges  the 
ofience  in  the  words  of  the  statute,  or  in  words  tantamount  to 
those  employed  by  the  statute.  The  State  v.  Click,  2  Ala. 
26 ;  State  v.  Duncan,  9  P.  260 ;  State  v.  Stedman,  7  P.  495  ; 
Worrell  v.  The  State,  12  Ala.  732 ;  The  State  v.  Bullock,  13 
Ala.  413.  The  indictment  in  this  case  seems  to  have  em- 
ployed the  words  of  the  statute  literally.  The  demurrer 
therefore  was  correctly  overruled. 

The  court  below  charged  the  jury,  that  if  they  believed 
the  evidence,  they  must  find  the  defendant  guilty.  This 
charge  necessarily  involves  the  construction  of  the  statute,  in 
order  to  ascertain  whether  the  proof  made  out  the  offence. 
It  is  lawful  in  the  State  of  Alabama  for  any  one  obtaining  a 
license,  to  retail  spirituous  liquors ;  it  is  also  lawful  for  any 
one  obtaining  a  license,  to  keep  a  billiard  table.  What  then 
is  the  meaning  of  the  statute  creating  the  offence  on  which 
the  indictment  is  founded  ?  We  understand  its  meaning  to 
be,  that  although  one  duly  licensed  may  retail  or  keep  a  bil- 
liard table,  or  do  both  at  the  same  time  under  certain  circum. 
stances,  yet  he  cannot  unite  the  two  at  the  same  time  and 
place.  The  statute  seems  to  have  regarded  these  employ- 
ments, (although  sanctioned  by  law,)  as  demoralizing  in  their 
nature ;  and  while  it  permits  them  to  be  carried  on  separately, 
it  prohibits  them  from  being  united  in  the  same  person,  at  the 
same  time  and  place. 

In  our  construction  of  the  statute,  it  does  not  matter 
whether  the  billiard  table  is  in  the  same  room  or  under  the 
same  roof  where  spirituous  liquors  are  retailed.  If  the  one 
is  contiguous  to  the  other,  and  forms  part  and  parcel  of  the 
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same  establishment,  it  falls  within  it.  The  statute  reads  as 
follows :  "  Every  person  who  shall  kee]j  a  billiard  table  in 
connection  with  a  house  where  spirituous  liquors  are  retniled, 
as  an  appendage  thereto,  shall  on  conviction,"'  &c.  The 
phrase  "as  an  appendage  thereto,"  we  understiind  to  refer 
back  to  billiard  table,  and  the  billiard  table  is  to  be  an  appen- 
dage to  the  house  where  spirituous  liquors  are  retailed.  This 
phrase,  "as  an  appendage  thereto,"  is  to  be  understood  in  the 
same  sense  as  the  word  "appurtenance,"  or  "out  house," 
when  applied  to  the  main  building  on  any  given  premises ; 
meaning  part  and  parcel  of  the  same  whole.  We  do  not 
here  undertake  to  say  how  far  the  billiard  table  must  be  sepa- 
rated from  the  bar-room,  in  order  to  render  them  separate 
establishments ;  but  we  do  not  hesitate  to  say  that  the  proof 
in  this  case,  according  to  our  construction  of  the  statute,  made 
out  the  offence.  There  was  therefore  no  error  in  the  charge 
of  the  court. 

The  charge  requested  assumes,  that  in  order  to  make  out 
the  offence,  there  must  have  been  a  rule  or  understanding 
between  the  billiard  players  and  the  defendant  that  they 
should  get  liquors  from  him.  This,  we  think,  an  incorrect 
interpretation  of  the  statute.  The  offence  created  by  it  is,  as 
we  have  above  stated,  the  uniting  of  the  two  employments  in 
the  same  person,  at  the  same  time  and  place.  Whoever  does 
this,  is  guilty  of  the  offence.  The  charge  was  properly  re- 
fused, and  the  judgment  is  affirmed. 


VAN  DYKE  vs.  THE  STATE. 

1 .  After  the  fiual  adjouituneot  of  the  Supi'eme  Court  it  ceases  to  have  any  power 
over  its  records,  other  tlian  that,  incident  to  all  courts  of  general  jurisdictioDi 
of  coiTecting  clerical  en-ors  where  the  record  affonls  matter  upou  which  to 
base  such  correction. 

2.  An  adjourned  term  is  but  a  continuation  of  the  regular  term  ;  and  although  it 
is  continued  for  the  trial  of  the  causes  on  a  particular  division,  yet  the  court 
has  power,  ex  mero  motxt,  to  vacate  an  erroneous  judgment  rendered  during 
the  regular  term  in  a  cause  on  another  division,  and  to  set  down  the  cause  for 
a  reheaiing  at  the  regular  succeeding  term. 
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Motion  to  strike  the  cause  from  the  docket.  The  facts 
upon  which  this  motion  is  predicated,  may  be  thus  stated. 
On  the  4th  day  of  August,  1852,  a  day  of  the  regular  June 
term  of  the  Supreme  Court,  an  opinion  was  delivered  in  this 
case,  affirming  the  judgment  of  the  Circuit  Court  of  Tuska- 
loosa  county.  On  the  5th  day  of  August,  before  the  adjourn- 
ment of  said  term  of  the  court,  the  following  order  was  made 
for  an  adjourned  term  to  be  held  in  December,  viz : 

"  And  now  the  court  being  about  to  adjourn,  and  it  appear- 
ing that  there  are  undisposed  of  many  cases  on  the  North  East- 
ern Division  :  It  is  ordered,  with  the  consent  of  all  the  counsel 
engaged  in  said  causes  on  the  North  Eastern  Division,  that  an 
adjourned  term  of  this  court  be  held,  for  the  purpose  of  dis- 
posing of  said  causes  still  remaining  undisposed  of;  and 
further,  that  said  adjourned  term  be  commenced  on  the  first 
Monday  in  December  next,  and  continue  in  session  three 
weeks.  It  is  further  ordered,  that  all  the  continuances  here- 
tofore entered  continuing  the  causes  on  the  North  Eastern 
Division,  be  set  aside,  and  that  they  stand  for  trial  at  the  said 
adjourned  term.  All  other  causes  remaining  on  the  docket, 
but  not  upon  the  North  Eastern  Division,  are  continued  until 
the  next  regular  term  of  this  court.  And  thereupon  the 
court  adjourned,  to  meet  again  on  the  first  Monday  in  Decem- 
ber next." 

On  the  21st  day  of  December,  which  was  the  last  day  of 
the  adjourned  terra,  the  following  order  was  made  by  the 
court  in  this  cause,  ex  mero  motu :  "  In  this  case  it  is  ordered, 
that  the  judgment  rendered  on  the  4th  day  of  August,  1852, 
a  previous  day  of  the  present  term,  be  set  aside,  and  that  said 
cause  be  continued,  to  be  argued  at  the  next  term  of  this 
court ;"  and  the  cause  was  reinstated  on  the  docket  accord- 
ingly. 

The  county  of  Tuskaloosa,  from  the  Circuit  Court  of  which 
the  writ  of  error  in  this  case  was  sued  out,  is  in  the  North 
Western  Division  of  the  State. 

NicoLSON,  for  the  motion. 
E.  W.  Peck,  contra. 

Per  curiam. — Motion  is  made  in  this  case  to  repudiate  the 
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jurisdiction  of  this  court,  and  to  strike  the  cause  from  the 
docket,  ujK)n  the  ground  that,  after  a  final  judgment,  and 
after,  as  it  is  alleged,  the  court  had  adjourned  its  regular  term, 
the  power  ol"  the  court  over  the  cause  ceased,  and  that  the 
subsequent  order  of  the  court  for  a  rehearing,  made  at  the 
adjourned  term,  commencing  on  the  first  Monday  in  Decem- 
ber last,  was  void,  and  that  the  rehearing  then  granted  should 
be  treated  as  a  nullity. 

This  is  a  very  important  question,  not  only  in  its  bearing 
upon  other  cases,  but  as  involving  the  power  of  this  court  in 
reference  to  the  correction  of  its  own  judgments,  and  we  trust 
we  have  given  to  it  the  consideration  which  its  importance 
and  delicacy  demand. 

It  is  most  unquestionably  true,  that,  after  the  final  adjourn- 
ment of  this  court,  it  ceaaes  to  have  any  power  over  its 
records,  other  than  such  as  is  incident  to  all  courts  of  general 
jurisdiction,  that  of  correcting  clerical  errors  where  the  record 
affords  matter  upon  which  to  base  such  correction.  Aft«r  its 
final  adjournment,  its  judgments  are  absolute  and  conclusive, 
and  the  court  has  no  power  over  them. 

But,  while  we  fully  recognize  this  undeniable  principle  of 
law,  we  are,  on  the  other  hand,  equally  clear,  that  the  case 
presented  by  this  motion  does  not  fall  within  it. 

The  statute  declares,  that  the  Supreme  Court  shall  hold  two 
terms  in  each  year,  to  commence  the  first  Mondays  in  January 
and  June.  The  length  of  the  terras  is  not  prescribed,  but  the 
court  is  required  to  sit  from  day  to  day,  (Sundays  excepted,) 
until  the  business  is  completed.  By  the  first  section  of  the 
act  of  1883,  it  was' pro vided  :  "The  judges  of  the  Supreme 
Court  may  hold  adjoi'.rved  terms  of  said  court,  for  the  trial  of 
such  causes  as  the  counsel  on  both  sides  thereof  may  agree  to 
set  at  such  adjourned  term,  to  be  called  and  heard  in  the 
order  in  which  they  are  set  for  trial,  of  which  the  clerk,  shall 
make  record  ;  and  it  shall  be  the  duty-  of  the  court  to  cause  to 
be  entered  of  record,  at  the  time  of  setting  such  causes  for 
trial,  the  time  of  the  commencement  of  such  adjourned  term.'' 

In  the  case  before  us,  at  the  last  June  term,  an  ofder  was 
made  for  the  holding  of  an  adjourned  term  of  the  court,  to 
commence  on  the  first  Monday  in  December  last,  which 
was  set  apart  for  the  trial  of  the  causes  on  the  North  Eastern 
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Division,  and  all  other  causes  on  the  docket,  not  otherwise 
disposed  of,  were  ordered  to  be  continued  until  the  next 
regular  term.  The  judgment  in  the  case  before  us  was  ren- 
dered at  the  June  term,  anterior  to  the  order  of  continuance, 
and  a  rehearing  was  granted  at  the  adjourned  term.  The 
question  is,  had  the  court  the  power  to  grant  the  rehearing  ? 

We  feel  quite  sure  that  it  had.  The  adjourned  terra,  as  its 
name  manifestly  imports,  is  but  a  continuation  of  the  previous 
term,  and  although  it  is  continued  for  the  trial  of  the  causes  on  a 
particular  division,  it  by  no  means  follows  that  the  power  of 
the  court  over  the  business  which  has  been  done  and  the  en- 
tries made,  is  taken  away.  It  is  the  same  term  prolonged ; 
and  although  prolonged  for  purposes  specified  in  the  order, 
and  although  the  court,  as  a  matter  of  justice  to  the  counsel 
and  suitors,  would  not  take  up  any  causes  not  set  for  trial  at 
such  adjourned  term,  yet,  as  its  session  or  term  has  not  finally 
closed,  it  has  power  over  its  record  to  make  it  conform  to  the 
truth,  and  to  see  that  injustice  is  not  done  by  allowing  an 
erroneous  judgment  to  stand  against  a  party,  but  should,  as 
in  the  case  before  us,  mero  motu,  vacate  it,  and  set  down  the 
cause  for  a  rehearing  at  the  regular  succeeding  term.  If  the 
term  has  not  closed,  and  the  court  is  still  in  session,  it  is  not 
concluded  by  its  previous  order,  but  has  power  to  rescind  it ; 
for  so  long  as  the  term  continues,  this  power  necessarily  re- 
sults. It  is  not  like  the  case  of  a  special  distinct  term  held 
after  the  regular  term  has  been  brought  to  a  final  close.  In 
such  case,  the  court  would  be  concluded  by  the  final  adjourn- 
ment. 

In  order  to  conclude  the  court,  and  exclude  its  power  over 
the  record  of  the  term,  the  term  must  have  closed  either  by 
an  adjournment  sine  die,  or  by  lapse  of  time  so  as  to  be  closed 
by  the  coming  on  of  the  regular  term.  Here  the  court  ad- 
journed to  a  particular  day,  for  the  purpose,  'tis  true,  of  trj'ing 
certain  causes,  but  still  continuing  the  term  and  retaining  its 
powers  incident  to  its  orders  made  during  the  term. 

It  was  long  the  practice  under  the  statutes  to  adjourn  the 
court  to  a  particular  day  preceding  the  next  regular  term,  so 
as  to  meet  and  deliver  opinions,  and  have  the  judgments  en- 
tered up  as  of  the  term  which  was  thus  prolonged. — See  the 
records  of  this  court. 
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Althongb  we  do  not  pursue  this  practice  now,  yet  w©  think 
the  judgments  so  rendered  are  not  void,  but  the  court  had 
jurisdiction. 

Suppose  that,  at  the  adjourned  term,  the  counsel  should  have 
consented  to  try  a  cause  not  on  the  North  Eastern  Division, 
and  the  court  had  tried  it,  could  it  be  seriously  contended 
that  the  judgment  rendered  would  have  been  void  for  want 
of  jurisdiction  ?  Clearly  it  would  have  been  competent  for 
the  court  to  set  aside  the  previous  order  of  continuance,  and 
by  the  consent  of  counsel  to  have  tried  the  cause.  Consent 
could  not  confer  this  jurisdiction.  The  court  had  it  without 
such  consent,  but  without  such  consent  its  exercise  would 
have  been  unjust. 

Upon  the  whole,  we  are  fully  persuaded  that  the  court  had 
power  over  the  record,  and  might  rightfully  grant  the  re- 
hearing. 

Motion  denied. 


ARTHUR  ET  AL.  vs.  THE  STATE. 

1.  In  all  summary  prooeediugs  by  motion,  the  judgment,  whether  by  defaalt  or 
otherwise,  must  show  affirmatively  every  fact  necessary  to  give  the  court  ju- 
risdiction ;  and  when  the  statute  requires  a  certain  notice  to  be  given,  the  re- 
cord must  show  that  notice  was  given  for  the  time,  and  in  the  manner  re- 
quired. 

2.  B«t  when  the  statute,  under  which  the  proceedings  are  had,  does  not,  in  terms, 

require  notice  to  be  given  for  a  certain  number  of  days,  or  is  silent  in  respect 
to  notice,  it  will  be  sufficient,  if  the  judgment  entry  shows  that  due  or  rea- 
sonable notice  was  given  to  the  defendant 

Error  to  the  Circuit  Court  of  Barbour. 

The  record  does  not  show  the  name  of  the  presiding  judge. 

The  proceeding  in  the  court  below  arose  on  a  suggestion, 
made  by  the  Attorney  Geneml  in  behalf  of  the  State  of  Ala- 
bama, that  Arthur,  late  sheriff  of  Dale  county,  had  failed  to 
make  the  money  on  a  certain  Ji.  fa.  which  came  to  his  hands 
in  favor  of  the  State  of  Alabama  v.  Archibald  S.  Justioe, 
when  by  proper  diligence  it  could  have  been  made. 
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This  suggestion  was  made  at  the  Fall  Term,  1848,  of  said 
Circuit  Court,  and  was  continued  regularly  from  term  to 
term, until  Spring  Term,  1850,  when  the  following  proceed- 
ings and  judgment  were  had,  as  appears  by  the  entry  in  the 
record  of  that  term. 

"  Came  the  plaintiff,  and  the  defendant  came  not,  but  made 
default ;  and  the  plaintiff  suggests  to  the  court  that,  on  the 
17th  day  of  November,  1846,  a  writ  of  execution  issued  from 
the  Circuit  Court  of  Barbour  county  in  favor  of  the  State  of 
Alabama  against  Archibald  S.  Justice,  for  the  sum  of  two 
hundred  dollars,  with  interest  from  the  20th  of  October,  1845, 
besides  $12  tW  costs  of  suit ;  that  said  writ  of  execution  went 
into  the  hands  of  Joseph  Arthur,  late  sheriff  of  Dale  county, 
on  the  9th  day  of  January,  1847  ;  that  said  Joseph  Arthur 
has  failed  to  make  the  amount  of  said  execution ;  and  that 
said  money  could,  with  due  diligence,  have  been  made  by 
said  Joseph  Arthur,  late  sheriff  as  aforesaid;  and  moves  the 
court  for  an  issue  to  try  the  facts ;  which  motion  being  grant- 
ed, thereupon  came  a  jury  of  good  and  lawful  men,  to- wit: 
John  W.  Brown,  foreman,  and  eleven  others,  who,  upon  their 
oath  say,  that  on  the  17th  day  of  November,  1846,  a  writ  of 
execution  issued  from  the  Circuit  Court  of  Barbour  county, 
in  favor  of  the  State  of  Alabama  against  Archibald  S.  Jus- 
tice,'for  the  sum  of  two  hundred  dollars,  and  $12yVo  cost  of 
said  suit,  with  interest  from  the  20th  of  Octobei-,  1845 ;  that 
said  writ  of  execution  went  into  the  hands  of  the  said  Joseph 
Arthur,  on  the  9th  day  of  January,  1847,  who  then  and  from 
thence,  at,  until,  and  after  the  return  day  of  said  writ  of  exe- 
cution, was  sheriff  of  Dale  county;  that  the  said  Joseph  Ar- 
thur could,  with  due  diligence,  have  made  the  amount  of  said 
execution.  And  thereupon,  said  plaintiff  moves  for  judg- 
ment against  the  said  Joseph  Arthur,  late  sheriff  as  aforesaid, 
and  against  Thomas  Arthur,  Philip  Arthur,  Jesse  Deen,  Jas. 
Deen,  R.  W.  Patterson,  R.  Martin,  William  C.  Powell,  J.  R. 
Williams  and  Elijah  Reynolds,  who,  it  is  proven  to  the  court, 
were  the  securities  of  said  Joseph  Arthur  on  his  official  bond 
during  the  time  that  said  execution  was  in  the  hands  of  said 
Joseph  Arthur,  and  it  being  also  shown  to  the  court  that  said 
Joseph  Arthur  had  due  notice  that  said  motion  would  be 
made :    It  is  therefore  considered  by  the  court  that  the  plain- 
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tiff  recover  of  the  said  Joseph  Arthur,"  (and  his  securities 
whose  names  are  again  set  out)  'the  sum  of  two  hundred  and 
seventy-two  ^Yj  dollars,  the  principal  and  interest  of  said  ex- 
ecution, with  the  further  sum  of  twelve  yV»  dollars,  cost  of 
the  original  suit,  and  the  sum  of  twenty  dollars,  being  ten 
per  cent,  damages  on  the  amount  of  said  execution,  and  the 
costs  of  this  suit." 

The  defendants  below  bring  the  case  to  this  court,  and  as- 
sign for  error  the  judgment  of  the  Circuit  Court 

A.  Martin,  for  plaintiff  in  error: 

The  defendant  was  entitled  to  notice  of  the  motion.  Reed 
V.  Jackson,  1  Ala.  208-9 ;  Brown  et  al.  v.  Wheeler,  3  Ala. 
289-90;  Clay's  Dig.  536,  §  14. 

The  case  of  Kirkmau  v.  Hawkins,  1  Porter  22,  is  overruled 
by  the  cases  referred  to  above  in  regard  to  notice. 

This  notice  must  be  a  reasonable  notice,  dependent  upon  a 
variety  of  circumstances — such  as  the  distance  the  parties 
might  reside  from  the  place  of  trial,  and  the  time  necessary 
to  aflbrd  them  an  opportunity  of  providing  for  their  defence. 

The  averment  in  the  judgment,  that  it  appeared  to  the  sat- 
isfaction of  the  court  that  defendants  had  due  notice  of  this 
motion,  cannot  be  held  to  show  they  had  such  notice  of  the 
motion  as  they  were  entitled  to ;  and  in  the  absence  of  the 
statement  of  this  fact,  and  of  the  appearance  of  defendants, 
the  Circuit  Court  must  be  held  to  have  acted  without  juris- 
diction of  the  case.  Reed  v.  Jackson,  1  Ala.  208-9 ;  Log- 
wood V.  Bank  of  Huntvsville,  Minor's  R.  25;  Yancey  v.  Haw- 
kins, ib.  172;  Atwood  v.  Craig,  3  Stew.  &  For,  21;  Adams 
v.  White,  2  Ala.  37 ;  Hartley  v.  Bloodgood,  16  Ala.  238. 

The  notice  sent  u})  with  the  record  not  liaving  been  referred 
to,  or  in  any  manner  made  a  part  of  the  judgment,  forms  no 
part  of  the  record,  and  cannot  be  looked  to  for  any  purpose. 
White  v.  Bank  of  Decatur,  1  Ala.  435 ;  Curry  v.  Bank  of 
Mobile,  8  Por.  372;  1  Ala.  549;  Armstrong  v.  Robertson  et 
al.,  2  Ala.  164. 

P.  T.  Sayre,  contra  : 

The  record  discloses  the  fact,  that  due  notice  was  given  to 
the  sheriff;  this,  too,  is  set  out  in  the  judgment 
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j^nt  if  the  fact  of  notice  did  not  appear  in  the  record,  it 
would  not  be  error.     Kirkman  v.  Hawkins,  1  Por.  22. 

LIGON,  J. — The  only  point  relied  on  in  the  argument  by 
counsel  for  the  plaintiffs  in  error,  related  to  the  notice  given 
to  Arthur,  the  sheriff,  of  the  suggestion  and  motion  against 
him  in  the  court  below.  He  insists  that  the  judgment  entry 
does  not  show  such  notice  as  will  justify  the  judgment  ren- 
dered, and  that  we  cannot  look  to  other  parts  of  the  transcript 
to  aid  it. 

It  is  certainly  true,  that,  in  all  summary  proceedings  by 
motion,  the  judgment,  whether  by  default  or  otherwise,  must 
show  affirmatively  every  fact  necessary  to  give  the  court  this 
summary  jurisdiction  ;  and  in  judgments  b}'  default,  the  lia- 
bility of  the  defendant  must  also  be  shown.  Gary  v.  Bank 
of  Mobile,  8  Por.  372 ;  Yancey  et  al.  v.  Hawkins,  Minor  171. 
It  is  also  true,  that,  in  cases  in  which  the  statute  requires  a 
certain  notice  to  be  given,  the  record  must  show  that  notice 
was  given  for  the  time  and  in  the  manner  required.  Atwood 
et  al.  V.  Craig,  3  Stew.  &  Por.  21 ;  Hartley  v.  Bloodgood,  16 
Ala.  235. 

But  it  is  equally  as  clear,  that,  where  the  statute  under  which 
the  proceeding  is  had  does  not,  in  terms,  require  notice  to  be 
given  for  a  certain  number  of  days,  or  is  silent  in  respect  to 
notice,  it  will  be  sufficient  if  the  judgment  entry  shows  that 
due  or  reasonable  notice  was  given  to  the  defendant.  Brown 
V.  Wheeler,  3  Ala.  287 ;  Eeed  v.  Jackson,  1  Ala.  207 ;  Kirk- 
man V.  Hawkins,  1  Por.  22.  In  the  last  case  cited,  the  first 
head-note  may  possibly  mislead,  and  induce  a  belief  that  the 
two  first  are  in  conflect  with  it.  But  a  careful  examination 
of  all  the  cases  will  show  that  there  is  harmony,  and  not  con- 
flict. Kirkman  v.  Hawkins  decides,  that  the  suggestion  against 
the  sheriff  may  be  made  without  notice  to  him,  but  he  must 
have  reasonable  notice  of  the  motion  for  judgment  founded 
on  that  suggestion.  The  cases  of  Brown  v.  Wheeler  and 
Reed  v.  Jackson  hold,  that  the  party  against  whom  the  mo- 
tion is  made  must  have  reasonable  notice,  and  this  must  ap- 
pear in  the  judgment  entry,  or  the  judgment  will  be  errone- 
ous. 

The  proceedings  in  this  case  were  had  under  the  act  of 
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1826,  (Clay's  Dig.  218,  §  85,)  which  does  not,  in  terms,  require 
any  notice,  either  to  the  sheriff  or  his  securities,  of  either  the 
suggestion  or  motion ;  but  we  have  held,  that  reasonable  no- 
tice is  necessary,  and  of  the  reasonableness  of  this  notice  the 
court  before  which  the  motion  is  made  must  judge.  And  if  it 
appears  in  its  judgment  entry  that  due  or  sufficient  notice  had 
been  given,  the  demands  of  the  law  will  be  satisfied.  Such 
is  the  case  here,  and  as  the  entry  contained  a  recital  of  every 
other  fact  necessary  to  give  the  court  jurisdiction,  the  judg- 
ment is  regular. 

Notice  to  the  sheriff  alone,  in  this  proceeding,  will  justify 
a  judgment  against  his  sureties  on  his  official  bond,  when  it 
is  made  to  appear,  as  it  does  here,  that  satisfactory  evidence 
was  produced  to  the  court  below  of  the  fact  of  their  surety- 
ship. 

There  is  no  error  in  the  record,  and  the  judgment  is  conse- 
quently affirmed. 


EX  PARTE  McCRARY. 

1.  When  applicattoD  is  made  to  the  Appellate  Cuurt  for  writs  of  habeas  corpus 
and  certiorari,  to  revise  the  action  of  a  circuit  judge  in  refusing  bail  to  a 
prisoner  charged  with  murder,  and  the  bill  of  exceptions  states  that  the  cause 
was  continued  "  on  the  affidavit  of  the  prosecutor,  which  disclosed  the  ab- 
sence of  a  material  witness  for  the  State,  who  liad  been  regularly  subpoenaed," 
Ac,  but  the  affidavit  itself  is  not  set  out  in  the  record,  the  Appellate  Court 
"will  not  intend  that  the  affidavit  did  not  satisfactorily  account  for  the  absence 
of  the  witness  according  to  the  requirements  of  the  statute.  If  the  affidavit 
was  defective,  it  should  have  been  set  out  in  the  record,  or  its  defects  in  some 
other  way  made  part  of  the  petitioner's  case. 

i.  Although,  since  the  adoption  of  the  Penal  Code,  the  jury  have  the  power,  io 
all  cases  of  murder  in  the  first  d^ree,  of  determinii^  whether  the  punish- 
ment shall  be  death  or  imprisonment  for  life  in  the  penitentiary,  yet  this  doe« 
not  make  the  offence  less  capital  than  before.  The  inquiry  before  the  magis- 
trate,  of]  a  question  of  bail,  still  is,  whether  the  offence  charged  may  be  capi- 
tally punished ;  if  it  may.  aiui  the  proof  is  evident  or  the  presumption  grreat 
it  is  not  bailable. 

3.  When  an  examination  has  been  had  before  a  magistrate,  or  a  judge  of  an  infe- 
rior tribunal,  in  whom  is  reposed  a  sound  discretion  to  admit  to  bail  or  not, 
as  they  may  think  proper  under  all  the  facts  and  circumstances  of  the 
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•  '  tbe  Appellate  Court  will  always  presume  that  this  discretion  has  been  cor" 
rectly  exercised,  uutil  the  conti-ary  is  plainly  made  to  appear. 

Application  for  writs  of  habeas  corpus  and  certiorari,  to 
revise  the  action  of  the  Hon.  Robert  Dougherty,  presiding 
in  the  Circuit  Court  of  Barbour,  in  refusing  bail  to  the  peti- 
tioner. The  facts  on  which  the  application  is  based,  are  set 
forth  in  the  opinion. 

Samuel  F.  Rice,  for  the  petitioner  : 

The  necessity  which  will  exculpate  the  slayer,  need  not  be 
actual,  A  reasonable  belief  of  necessity  is  equivalent  to  an 
actual  necessity.  Oliver  v.  The  State,  17  Ala.  Rep.  587 ; 
Quesenberry  v.  The  State,  3  S.  &  Por.  308 ;  Foster's  Crown 
Cases,  263-264 ;  The  People  v.  Rector,  19  Wend.  Rep.  590 ; 
The  People  v.  Shorter,  4  Barb.  Sup.  Ct.  Rep.  460 ;  The  Peo- 
ple V.  Shorter,  2  Comstock's  Rep.  193 ;  Lcvett's  case,  Cro* 
Car.  538. 

This  principle  applies  whenever  or  wherever  such  reasona- 
ble belief  exists  in  the  minds  of  the  slayer  and  induces  the 
fatal  stroke.  Will  v.  The  State,  1  Dev.  &  Batt.  170 ;  Cook's 
case,  Cro.  Car.  537. 

If  the  principle  be  admitted,  it  is  nothing  but  self  decep- 
tion or  a  substantial  refusal  to  enforce  the  principle,  to  say 
that  although  such  reasonable  belief  did  exist,  and  although 
it  produced  the  fatal  stroke,  such  killing  is  murder,  because, 
forsooth,  such  reasonable  belief  was  not  produced  in  a  par- 
ticular mode ;  that  is,  by  an  actual  attempt  to  execute  threats 
to  kill  the  slayer,  or  to  do  him  great  bodily  harm. 

The  true  inquiry  in  cases  of  liomicide  is,  what  was  the 
disposition  witli  which  tlie  fatal  act  was  done.  This  can  be 
solved  only  by  considering  (not  only  one  ctiuse,  but)  every 
cause  which  is  then  exciting  the  slayer — whether  such  cause 
be  an  actual  attempt  to  kill  or  hurt  the  slayer,  or  previous 
threats  to  do  so,  made  by  the  party  slain,  and  honestly  and 
reasonably  believed  by  the  slayer  at  the  time  the  fatal  act 
was  done.  Will  v.  The  State,  1  Dev.  &  Batt.  170 :  State  v. 
Zellers,  2  Halsted's  Rep.  230.  That  temper  which  at  one 
time  might  not  be  excited,  might,  under  the  excitement  of 
other  circumstances,  be  more  easily  roused,  and  therefore  it 
may  be  received  by  the  jury,  to  show  the  state  of  mind  of 


JANUARY  TERM,  1853. 

Ex  parte  McCrary. 


the  parties.  2  Halsted's  Rep.  280,  supra ;  Riddle  v.  Brown, 
20  Ala.  Rep.  412 ;  Goodrich  v.  The  State,  19  Vermont  Rep. 
116.  And  so,  although  it  is  a  fixed  principle  of  law.  that 
drunkenness  is  no  excuse  for  crime,  yet  it  is  equally  a  fixed 
rule  of  law,  that  the  fact  of  the  drunkenness  of  the  slayer,  at 
the  time  of  the  homicide,  is  admissible  evidence  to  the  jury 
to  show  the  .^tate  of  mind  of  the  slayer,  and  thus  repel  the 
presumption  of  malice.  Swan  v.  The  State,  4  Humph.  Rep. 
136.  "  The  greatest  care  should  be  taken  not  to  confound  a 
vindictive  act,  and  such  an  act  as  shows  a  vindictive  disposi- 
tion. Every  case  of  manslaughter,  perpetrated  in  anger,  is  a 
vindictive  act ;  whilst  every  case  of  murder  exhibits  the  vin- 
dictive disposition."  1  Dev.  &  Batt.  135.  "  It  is  not  to 
passion,  as  such,  that  the  law  is  benignant,  but  to  passion 
springing  from  human  infirmity.  The  law  holds  that  passion 
springing  from  ordinary  frailty,  is  not  malice."  1  Dev.  & 
Batt.  167,  168,  172.  It  is  said,  the  fact  of  bad  character  does 
not  deprive  the  party  slain  of  his  right  to  his  life,  nor  excuse 
any  man  in  taking  it.  And  it  may  with  equal  truth  be  said, 
that  the  good  character  of  the  slayer  does  notexcu.'^e  or  justiy 
him  in  killing  any  other  man.  Yet,  notwithstanding  the 
truth  of  each  of  these  propositions,  it  is  admitted  to  be  clear, 
that  the  good  character  of  the  slayer  must  be  admitted  even 
to  generate  a  doubt  of  his  guilt.  And  upon  like  reasoning, 
the  character  of  the  deceased  is  admissible,  although  it  (like 
the  drunkenness  or  good  character  of  tiie  slayer,)  is  not,  per 
5e,  either  a  justification  or  excuse  for  crime.  The  State  v. 
Wells,  1  Cox's  N.  J.  Rep.  428,  429. 

Under  the  40th  section  of  the  8th  chapter  of  the  Penal 
Code,  and  the  previous  laws,  the  petitioner  is  entitled  to  bail 
"as  matter  of  right,"  because  the  record  shows  that  lie  was 
not  tried  at  the  first  term  of  the  court,  at  which  he  was 
properly  triable,  and  the  cause  was  continued  for  the  State 
for  the  absence  of  a  witness  for  the  State,  the  defendant  not 
consenting  to  such  continuance,  and  the  contents  of  the  affi- 
davit made  for  the  continuance,  as  recited  in  the  record,  do 
not  satisfactorily  account  for  the  absence  of  the  witnesses  for 
the  State.  Ex  parte  Groom  and  May,  19  Ala.  Rep.  563. 
But  it  is  contended  by  the  counsel  for  the  State,  that  this 
conrt  must  presume,  that  the  affidavit  did  .satisfactorily  account 
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for  the  absence  of  the  witness.  To  this  it  is  replied,  that 
"  no  person  shall  be  accused,  arrested  or  detained,  except  in 
cases  ascertained  by  law,  and  according  to  the  forms  which 
the  same  has  prescribed."  11  section  of  Bill  of  Rights. 
No  person  is  to  be  kept  in  custody  and  deprived  of  his  liberty, 
by  force  of  any  mere  intendment  as  to  the  correctness  of  any 
inferior  court  or  magistrate.  Again  :  it  is  clear  that  the  legal 
effect  of  the  record  would  be  altered  by  indulging  such  pre- 
sumption. For,  under  the  record  as  it  now  appears,  the  peti- 
tioner is  entitled  to  bail,  as  matter  of  right,  and  by  presuming 
what  does  not  appear,  it  is  proposed  to  change  the  effect  of 
the  record  and  thereby  to  destroy  the  right  of  the  petitioner. 
The  court  below,  on  a  direct  application  to  annul  or  change 
the  record,  by  inserting  a  satisfactory  account  of  the  absence 
of  the  witness,  could  not  allow  it.  For  the  recital  of  the 
contents  of  the  affidavit  on  the  record  is  conclusive  as  to  its 
contents,  and  nothing  can  be  added  to  it,  which  would  change 
the  legal  effect  of  the  affidavit  as  recited  in  the  record. 
Bishop's  Heirs  v.  Hampton,  19  Ala.  Rep.  792. 

Under  our  constitution,  bail  is  to  be  allowed  "except  for 
capital  offences."  The  phrase  "capital  offences,"  as  used  in 
the  constitution,  had  a  fixed  legal  signification  at  that  time 
and  was  there  used  in  that  sense.  It  meant  only  such 
offences,  as  when  ascertained  by  a  jury,  or  by  plea  of  guilty, 
were  visited  by  law  with  the  death  penalty.  Under  our 
Penal  Code,  murder  in  the  first  degree  is  not,  when  ascertained 
J>y  a  jury  or  by  plea  of  guilty,  visited  by  law  with  the  death 
penalty.  The  punishment  depends  on  the  discretion  of  the 
jury,  and  may  be  either  death  or  confinement  in  the  peniten- 
tiary, as  the  jury  direct.  If  the  jury  do  not  direct  or  find  the 
punishment,  the  law  will  not  pronounce  any  judgment.  State 
v.  Cobia,  16  Ala.  Rep. ;  State  v.  Truss,  9  Porter.  Inasmuch 
as  murder  in  the  first  degree  may  or  may  not  be  punished 
with  death,  according  to  the  discretion  of  the  jury,  it  is  not  a 
"  capital  offence,"  in  the  sense  in  which  that  phrase  was  used 
in  the  constitution ;  and  not  being  a  capital  offence  in  that 
sense,  a  party  indicted  for  murder  is  entitled  under  the  con- 
stitution to  bail  "  as  matter  of  right."  A  reasonable  appre- 
hension of  personal  violence,  defined  and  illustrated  :  it  may 
well  exist  in  consequence  of  acts  occurring  a  year  in  the  past. 
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Houliston  V.  Smyth,  11  Eng.  Com.  Law  Rep.  64 ;  Houliston 
V.  Smyth,  3  Bing.  127. 

M.  A.  Baldwin,  Attorney  General,  and  P.  T.  Sayhe,  contra, 

GIBBONS,  J. — The  petitioner,  James  A.  McCrary,  is  in 
the  jail  of  Bafbour  county,  under  an  indictment  for  murder. 
An  application  was  made  to  the  presiding  judge,  at  the  last 
term  of  the  Circuit  Court  of  Barbour,  for  bail,  which  wag 
refused.  The  petitioner  has  now  made  an  application  to  this 
court  for  a  habeas  corpus  and  certiorari,  in  order  to  revise  the 
action  of  the  presiding  judge  who  refused  the  bail.  A  tran- 
script of  the  record  and  proceedings  in  the  court  below  is 
here  filed,  with  the  petition,  and  on  it  the  prisoner  bases  his 
application. 

The  record  shows,  that  the  indictment  was  found  at  the  Fall 
term,  1852  ;  that  the  cause  was  called  for  trial ;  that  the  State 
"  moved  for  a  continuance,  and  produced  the  afl&davit  of  the 
prosecutor,  which  disclosed  the  absence  of  a  material  witness 
for  the  State,  who  had  been  regularly  subpoenaed,  kc.  The 
court  granted  a  continuance,  the  defendant  announcing  him- 
self ready  for,  and  demanding  a  trial."  After  the  continuance 
was  granted,  the  prisoner  applied  for  bail,  on  the  facts  which 
are  disclosed  by  the  bill  of  exceptions. 

The  petitioner  here  contends  that  his  application  should  be 
granted:  1.  Because  the  record  does  not  show  that  the  State, 
according  to  the  requirement  of  the  statute,  (Clay's  Digest, 
444,  §  40,)  satisfactorily  accounted  for  the  absence  of  the 
witness,  for  the  want  of  whose  testimony  the  cause  was  con- 
tinued ;  2.  That,  since  the  adoption  of  the  Penal  Code,  all 
homicides  are  bailable,  inasmuch  as  the  jury,  in  all  cases 
which,  before  the  adoption  of  that  code,  were  punished  capi- 
tally, now  have  the  power  to  decide  whether  the  punishment 
shall  be  death  or  the  penitentiary  for  life;  and  the  jury  hav- 
ing this  power  to  afl&x  the  punishment  to  murder  in  the  first 
degree,  the  courts  and  judges  cannot  take  upon  themselves  to 
say  that  any  oftence  is  capital,  until  after  the  jury  has  passed 
upon  it ;  3.  That  he  is  entitled  to  bail  on  the  facts  set  out  in 
the  bill  of  exceptions. 

The  record  does  not  set  out  the  affidavit  for  the  continuance; 
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we  are,  therefore,  entirely  in  the  dark,  as  to  what  it  does  or 
does  not  contain.  The  bill  of  exceptions  states,  that  the  cause 
was  continued  "on  the  affidavit  of  the  prosecutor,  which  dis- 
closed the  absence  of  a  material  witness  for  the  State,  who 
had  been  regularly  subpoenaed,"  &c.  Whether  the  affidavit 
satisfactorily  accounted  for  the  absence  of  the  witness,  or 
whether  it  accounted  for  his  absence  at  all,  is  a*  fact  on  which 
we  can  form  no  opinion  until  we  can  see  it ;  nor  does  the  pe- 
titioner enlighten  us  upon  this  subject,  in  any  manner  what- 
ever. But  it  is  contended,  that,  until  the  record  discloses 
the  fact  that  the  affidavit  did  account  for  the  absence  of  the 
witness,  according  to  the  requirements  of  the  statute,  we  must 
intend  that  it  did  not.  Our  conclusion  is  otherwise.  We 
cannot  intend  anything  against  the  affidavit,  until  the  con- 
trary is  shown.  If  it  did  not  contain  all  that  the  law 
required,  it  should  have  been  incorporated  in  the  record,  so 
as  to  give  us  evidence  of  it ;  or  its  defects  should  have  been 
made  part  of  the  petitioner's  case,  by  stating  that  the  State 
had  not  complied  with  the  law  in  this  respect.  This  would 
have  brought  the  defects  of  the  affidavit,  if  such  there  were, 
to  our  notice,  in  such  a  manner  that  we  could  have  acted 
upon  them.  But  in  the  absence  of  the  affidavit,  and  in  the 
absence  of  uny  showing  (;n  the  part  of  the  petitioner,  that  it 
is  in  any  respect  defective,  we  cannot  intend  that  it  is  so. 
This  is  distinguishable  IVora  the  case  of  Croom  &  May  Mc 
parte,  19  Ala.  561.  The  petition  in  that  case  presented  a 
state  of  tacts  on  which  tlie  lecord  was  silent,  and  which  enti- 
tled the  petitionei-s  to  bail.  This  court  decided,  that  the 
petitioners  having  shown  u  case  outside  of  the  record,  and  on 
which  the  record  was  silent,  whicli  entitled  them  to  bail,  it 
would  not  intend  that  the  proceedings  of  the  court  were  what 
the  law  required  them  to  be,  and  thus  destroy  by  intendment 
the  case  made  by  the  petitioners.  To  this  decision  Ave  still 
adhere,  but  we  can  see  no  point  decided  in  that  cajse  which 
can  control  the  question  under  consideration. 

We  think  the  second  ground  taken  by  the  petitionei* 
equally  untenable.  It  is  true,  that,  since  the  adoption  of  the 
Penal  Code,  the  jury,  in  all  cases  of  murder  in  the  first  de- 
gree, have  the  power,  and  it  becomes  their  duty,  to  say 
whether  the  accused  shall  be  punished  with  death,  or  sent  to 
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the  penitentiary  for  life  ;  but  this  does  not  authorize  us  to  say 
that  murder  in  the  first  degree  is  not  a  capital  offence.  It 
may  be  capital,  or  it  may  not,  according  as  the  jury  decide. 
The  fact,  however,  that  they  may  decide,  does  not  make  the 
offence  less  capital  before  the  trial  is  had,  in  the  sense  in 
which  the  term  "  capital  offence  "  is  employed  in  the  consti- 
tution. 

The  language  of  the  constitution  is :  "  All  persons  shall, 
before  conviction,  be  bailable  by  sufficient  securities,  except 
for  capital  offences  where  the  proof  is  evident  or  the  pre- 
sumption great."     The  obvious  intention  of  the  framers  of 
the  constitution,  in  denying  to  the  legislature  the  right  to  pass 
any  laws  impairing  the  right  of  bail,  except  in  capital  cases, 
was,  as  to  these  offences,  to  leave  them  free  to  pass  such  laws 
as  they  please.     This  clause  of  the  bill  of  rights  in  the  con- 
stitution was,  many  years  since,  made  part  of  the  statute  law 
of  the  State,  and  was  incorporated  in  the  Penal  Code.     The 
object  of  making  this  class  of  offences  an  exception  doubtless 
was,  to  secure  the  trial  of  the  accused  with  more  certainty 
than  could  be  effected  by  mere  personal  liabilities.     These 
offences  were  of  so  high  a  grade,  that  no  personal  securities 
were  deemed  a  suflRcient  guaranty  that  the  offender  would  be 
brought  to  punishment.     Under  the  constitution,  and  the  law 
as  it  stood  before  the  adoption  of  the  Penal  Code,  although 
the  offence  might  be  reduced,  on  the  trial,  below  the  grade  of 
the  one  charged,  still,  when  the  charge  was  made,  and  the 
proof  evident  or  the  presumption  great,  the  magistrates  were 
not  permitted  to  take  bail.     The  question,  in  contemplation 
of  law,  to  be  tried  by  the  magistrates,  on  an  application  for 
bail,  was  not  whether  the  accused  must  necessarily  be  pun- 
ished with  death, — because  this  they  could  not  know  until 
after  the  trial, — but  whether  he  might  be  so  punished,  and 
probably  would  be  under  the  proof.     Being  satisfied  affirma- 
tively on  these  inquiries,  they  were  bound  to  refuse  baiJ. 
The  power  of  fixing  the  actual  guilt  was  left   to  the  jury. 
Before  the  trial,  no  one  could  say  judicially  whether  the  ac. 
cused  was  guilty  or  not ;  he  might  or  might  not  be,  according 
as  the  jury  should  decide.     The  Penal  Code  is  then  adopted, 
giving  to  the  juries  the  power  of  saying,  in  cases  of  murder 
in  the  first  degree,  whether  the  accused  shall  suffer  death,  or 
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go  to  the  penitentiary  for  life.  This  is  but  asimpfTe  ektension 
of  the  power  of  the  jury  one  degree  beyond  what  it  was  be- 
fore. Capital  punishment  still  remains,  and,  in  cases  where 
the  jury  so  decide,  with  precisely  the  same  certainty  that  it 
existed  before  the  adoption  of  the  Penal  Code.  The  nature 
of  the  inquiry  before  the  magistrate,  on  a  question  of  bail,  is 
in  no  respect  changed.  It  was  before  the  adoption  of  the 
Penal  Code,  and  still  is,  whether  the  offence  charged  is  one 
which  may  be  capitally  punished;  and  if  it  may,  and  the 
proof  is  evident  or  the  presumption  great,  it  is  not  bailable. 
Juries  have  always  had  the  power,  although  not  the  right,  to 
reduce  murder  in  the  first  degree  to  manslaughter  ;  but  be- 
cause they  had  this  poAver,  and  chose  at  times  to  exercise  it, 
it  does  not  follow  that  the  offence,  when  the  charge  was  first 
preferred,  was  bailable. 

This  power  conferred  upon  the  jury,  of  deciding  whether 
or  not  a  homicide  shall  be  punished  capitally,  undoubtedl}" 
increases  the  chances  to  the  murderer  of  escaping  capital 
punishment ;  but  until  he  is  tried,  the  offence,  in  law  and  in 
the  eye  of  the  constitution,  is  as  much  capital,  as  it  was  before 
the  adoption  of  the  Penal  Code.  As  long  as  it  may  be  pun. 
ished  capitally,  it  must  be  considered  a  capital  offence. 

As  to  the  third  ground  on  which  the  petitioner  bases  his 
application,  that  is,  the  facts  and  circumstances  attending  the 
fatal  catastrophe  as  disclosed  in  the  bill  of  exceptions,  we 
have  but  to  say,  that  we  do  not  wish,  by  any  expressions 
falling  from  us,  or  any  comments  upon  the  facts,  to  forestall 
the  action  of  the  jury  who  will  have  to  pass  upon  the  offence 
nor  in  any  manner  to  influence  their  verdict.  We  only  deem 
it  necessary  to  remark,  that  the  question  of  bail  on  the  facts 
disclosed  by  the  witnesses,  is  one  which  has  very  properly 
to  be  passed  upon  by  magistrates  and  judges  of  the  inferior 
tribunals,  with  the  witnesses  personally  before  them.  These 
examinations  are  usually  held  near  the  scene  of  the  alleged 
offence,  and  in  the  midst  of  the  circumstances  attending  the 
transaction.  Under  the  law,  a  discretion  is  reposed  in  them, 
to  admit  to  bail  or  not,  as  they  may  think  proper  under  all 
the  facts  and  circumstances  of  the  case.  It  is  true,  they  are 
bound  to  exercise  a  sound  discretion,  whenever  a  case  of  this 
kind  comes  before  them,  and  to  see  that  no  one  is  illegally 
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restrained  of  bis  liberty  ;  but  we  should  always  presume  that 
this  discretion  had  been  correctly  exercised,  until  the  con- 
trary' is  plainly  made  to  appear.  We  do  not  think  that  the 
facts  disclosed  in  the  bill  of  exceptions,  present  a  case  which 
would  authorize  us  to  say  that  the  circuit  judge  decided  in- 
correctly. Considering  this  as  u  direct  application  for  bail, 
on  the  facts  presented  in  the  bill  of  exceptions,  we  feel  con- 
strained to  decide  in  accordance  ^vith  the  judge  below. 
The  application  will  therefore  be  refused. 


PROFESSOR  JACKO  i;.9.  THE  STATE. 

I.  A  liceuBC  to  keep  a  theatre  will  not  protect  one  who,  by  cootraet  with  tlie 
licensee,  exhibits  therein  feats  of  legerdemain  or  sleight  of  hand. 

Error  to  the  City  Court  of  Mobile. 
Tried  before  the  Hon.  Alex.  McKinstry. 

The  plaintiff"  in  error  was  indicted,  uno  er  §  397  of  the 
Code,  for  exhibiting  feats  of  sleight  of  hand,  without  having 
first  taken  out  a  license.  The  case  is  brought  to  this  court 
upon  questions  reserved  as  novel  and  difficult,  and  the  facts 
may  be  thus  stated : 

The  plaintiiF  in  error  admits  that  he  exhibited  feats  of 
sleight  of  hand,  as  charged  in  the  indictment,  and  insists  that 
the  law  does  not  extend  to  his  case.  The  building  in  which 
the  exhibition  took  place  is  situated  in  the  city  of  Mobile, 
and  belongs  to  one  Barney  Van  Eppes.  At  the  time  of  the 
exbibition,  one  Dan  Rice  was  the  lessee  of  the  building,  and 
had  taken  out  a  theatre  license  for  the  current  year.  Rice 
himself  was  in  New  Orleans,  and  was  the  manager  of  a  mu- 
seum and  circus  theatre.  The  plaintiff"  in  error  and  Rice 
made  an  agreement  in  New  Orleans,  by  which  the  former 
was  to  give  exhibitions  in  Mobile,  in  the  building  above 
named,  on  the  following  terms :  Rice  was  to  pay  all  expenses 
including  licenses,  and  to  furnish  the  building,  and  the  pro- 
oeeds  of  the  performances  were  to  be  divided  equally  between 
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them.  The  phiintiif  in  error  gtive  one  exhibition  in  Mobile, 
under  this  agreement,  in  the  said  building,  for  which  this  in- 
dictment was  found. 

"It  appeared  in  evidence,  that  the  building  is  sometimes 
called  "'The  Amphitheatre,"  and  sometimes  "Dan  Eice's 
Hippodrome ;"  that  there  are  no  peiformances  entirely  dra- 
matic; that  in  December,  1852,  Kice  had  a  circus  in  the 
building,  that  is  to  say,  equestrian  performances,  feats  of 
activity,  clownish  dialogues  and  scenes,  and  Smith's  negro 
minstrels ;  that  after  they  left,  the  "  Monkeys  "  were  exhibited 
there ;  then  the  "  Bramin  Cattle,"  "  The  wild  man  of  the 
woods,"  "Col.  Fremont's  horse  without  hair,"  "  Herr  Carr, 
the  necromancer;"  and  among  others  these  were  severally 
exhibited  alone,  and  while  they  were  being  exhibited  there 
were  no  other  performances ;  lastly,  the  defendant." 

Upon  this,  the  court  decided  that  the  theatre  license  issued 
to  Dan  Kice  did  not  protect  the  defendant ;  to  which  ruling 
of  the  court,  the  defendant  excepted. 

Percy  Walker,  for  plaintiff  in  error. 

M.  A.  Baldwin,  Attorney  Greneral,  and  P.  T.  Sayre,  co7itra. 

GIBBONS,  J. — The  decision  of  the  court  below  upon  the 
question  presented  was,  in  our  opinion,  correct.  Although 
the  term  "theatre"  has  an  extended  signification,  and  com- 
prehends a  variety  of  performances,  yet  it  is  conceived  that 
all  which  it  does  legitimately  comprehend  partake  more  or 
less  of  the  character  of  the  drama.  The  term  drama,  as  de- 
fined by  Mr.  Webster,  means  a  poem  oi-  composition  represent- 
ing a  picture  of  human  life^  and  accommodated  to  action.  It  may 
be  conceded,  that  its  signification  is  broad  enough  to  cover 
any  representation  in  which  a  story  is  told,  a  moral  conveyed, 
or  the  passions  portrayed,  whether  by  words  and  actions 
combined,  or  by  mere  actions  alone;  yet  it  would  by  no 
means  follow,  that  the  terms  "theatre"  and  "circus"  were 
synonymous  or  convertible  terms.  The  dramatic  perform- 
ances which  are  recognized  as  belonging  to  a  theatre,  are  those 
adapted  to  the  stage,  with  the  appropriate  scenery  for  their 
representation.  The  stage  with  its  machinery  and  appurte- 
nances, forms  an  essential  element  in  the  definition  of  the 
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term  "  theatre."  A  circus,  on  the  other  hand,  has  no  stage, 
but  a  ring;  and  the  performances  are  of  a  character  that  can 
take  place  in  the  circle,  in  the  absence  of  the  stage  and  its 
appurtenances.  They  maj  both  be  aiTanged  under  the  gen- 
eral term  "  amusements,"  but  differ  from  each  other  as  one 
species  dift'ers  from  another  under  the  same  genus.  It  may 
often  be  difficult  to  trace  the  dividing  line  between  the  terms 
theatre  and  circus  from  the  character  of  their  exhibitions,  but 
there  can  be  none  whatever  in  distinguishing  the  difference 
between  the  usual  peiformances  of  a  theatre  and  an  exhibition 
of  feats  (3f  sleight  of  hand  or  legerdemain.  The  latter  cannot 
be  said  to  be  a  dramatic  performance,  in  any  legitimate  sense 
of  that  term. 

But  we  are  relieved  from  all  doubt  upon  this  subject  by 
the  provisions  of  the  Code. —  Vide  §  397,  pan\graphs  11  and 
16.  There  the  terms  are  evidently  used  in  different  senses, 
and  a  tax  imposed  upon  each  of  a  different  grade,  evidently 
using  them  in  their  common  and  popular  sense.  We  have 
attempted  to  show  that  a  distinction  exists,  independent  of  the 
statute,  and  by  the  definition  of  the  words  themselves.  We 
would  not  now  decide,  that  in  the  regular  business  of  a  theatre, 
there  might  not  be  introduced,  for  the  purpose  of  giving 
variety  to  the  performance,  species  of  amusement  not  belong- 
ing to  the  legitimate  drama ;  but  we  have  no  hesitation  in 
saying,  that  under  a  license  to  keep  a  theatre,  the  licensee 
would  not  Ikj  authorized  to  change  the  entire  character  of  the 
establishment,  and  make  it  a  circus,  or  a  place  solely  for  the 
exhibition  of  feats  of  sleight  of  hand  or  legerdemain. 

Our  conclusion  is,  that  the  plaintiff  in  error  was  not  author- 
ized by  the  theatre  license  of  Rice  to  make  his  exhibition, 
without  paying  the  tax  imposed  by  law,  and  the  judgment  of 
the  court  below  is  affirmed. 
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HOUSTON  ET  AL.  vs.  CKUTCHFIELD'S  ADM'B. 

1.  The  payment  by  the  sheriff  of  au  executiou  iu  his  hnuds  is  a  satisfaction  pro 

tanto  of  the  judgment  on  which  it  issued,  although  no  endorsement  or  return 
of  satisfaction  is  made  on  the  writ. 

2.  Where  the  defendant  in  execution  had  conveyed  his  property  by  deed  of  trust, 

and  both  he  and  the  ceHid  qtie  trui^t,  knowing  that  the  sfceriff  had  advanced 
tiie  money  on  the  execution,  afterwards  assented  tt)  a  sale  of  the  trust  pro- 
perty under  an  alias  fi.  fa.  for  the  purpose  of  refunding  to  the  sheriff  the 
amount  advanced  by  him,  at  which  sale  the  trustee  himself  became  the  pur- 
chaser, equity  will  protect  the  trustee,  against  the  suit  of  WiaceHtni  qre  trust, 
to  the  extent  of  the  pui'chasc  money  advanced  by  him. 

3.  But  the  trustee's  equity  extends  only  to  bis  protection,  and  if  he  resells  the 

property  at  an  advanced  price,  the  profit  enures  to  the  benefit  of  the  trust 
estate. 

4.  The  widow  of  the  defendant  in  execution  is  a  competent  witness  for  the  trus- 
tee, when  a  bill  is  filed  against  him  by  the  cestui  que  trust,  to  prove  that  the 
latter,  with  full  knowledge  that  the  sheriff  had  advanced  the  money  on  the 
executiou,  assented  to  the  sale  of  the  property  under  an  alias  Ji.  fa.,  for  the 
puqwse  of  refunding  to  him  the  amount  thus  advanced. 

Error  to  the  Chancery  Court  of  Benton. 
Heard  before  the  Hon.  D.  G.  Ligon. 

The  bill  shows  that  Aaron  Haynes,  on  the  5th  of  October, 
1839,  executed  to  Houston  a  deed  of  trust,  by  which  he  con- 
veyed to  him  as  trustee,  a  house  and  lot  in  the  town  of  Jack- 
son, a  negro  woman,  Sophy,  and  her  son  Charles,  and  also 
various  articles  of  household  furniture,  to  secure  the  payment 
of  twenty-five  hundred  and  seven  dollars,  due  by  Haynes  to 
Crutchfield,  the  complainant.  The  lot,  however,  had  been 
previously  conveyed  to  one  Hoke  as  trustee,  to  secure  the 
same  debt,  and  it  is  alleged  that  the  deed  to  Hoke  has  been 
fully  executed,  by  a  sale  of  the  lot,  and  the  proceeds  applied 
to  the  payment  of  the  debt ;  but  that  there  is  still  a  large 
amount  of  said  debt  unpaid. 

It  is  also  alleged  that  there  is  a  considerable  portion  of  the 
property  conveyed  by  the  deed  of  the  5th  of  October,  1839, 
not  sold  or  applied  to  the  payment  of  the  debt,  to-wit :  Sophy 
and  her  son  Charles,  besides  two  children,  born  since  the  ex- 
ecution of  the  deed ;  that  Sophy  and  her  two  youngest  chil- 
dren are  in  the  possession  of  James  C.  Francis,  and  the  boy 
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Charles  in  the  possession  of  Jacob  Forney,  who  claim  said 
slaves  under  some  pretended  transfer  from  said  Houston,  the 
trustee. 

It  is  also  alleged  that  the  defendants  procured  an  execution 
to  be  issued  on  a  judgment  in  favor  of  Choice  Harbin,  k  Co. 
against  Aaron  Haynes,  the  grantor,  and  William  Haynes, 
which  had  been  rendered  previous  to  the  making  of  the  deed, 
and  on  which  an  execution  had  previously  issued  and  been 
delivered  to  the  sheriff  of  Benton  county ,'and  had  caused  the 
same  to  be  levied  on  the  slaves,  under  whichl  they  were  sold 
in  the  spring  of  1840;  but  that  the  judgment  had  been  paid 
and  satisfied  previous  to  the  issuing  of  the  alias  ji.  fa. ;  that 
Houston,  the  trustee,  became  the  purchaser  of  the  slaves  at 
the  pretended  sale,  but  that  he  paid  no  money,  or  if  he  did, 
he  paid  it  AvrongfuUy ;  that  Francis  and  Forney  still  hold  said 
slaves  on  some  secret  agreement  for  the  benefit  of  Haynes. 

The  bill  prays,  that  the  slaves  and  other  property  not  sold 
by  Houston  be  sold,  and  the  proceeds  applied  to  the  payment 
of  the  debt.  The  bill  has  been  amended  several  times,  but 
the  only  fact  necessary  to  be  stated,  and  which  is  alleged  in 
the  amendments,  is,  the  averment  that  the  execution  in  favor 
of  Choice,  Harbin  k  Co.  had  been  paid,  before  the  issuing  of 
the  second  or  alias  Ji.  Jd.,  and  making  an  exhibit  of  the  re- 
o«pt  of  Thomas  A.  Walker,  the  attorney  of  Choice,  Harbin 
k  Co.,  showing  that  he  had  received  the  principal  and  inter- 
est from  William  C.  Price,  the  sheriff  of  Benton  county. 

All  the  defendants,  except  the  survivor  of  the  firm  of  Choice, 
Harbin  k  Co.,  answer  the  bill ;  but  it  is  unnecessary  to  set 
out  all  their  answers.  The  answer  of  Houston,  the  trustee, 
states  that  he  acted  as  the  trustee,  and  that  he  called  on 
Haynes,  in  the  presence  of  Crutchfield,  for  the  property  con- 
veyed ;  that  he  sold  all  that  was  delivered  to  him,  and  that 
he  had  fiaithfully  executed  the  trust  and  paid  over  the  money 
to  Crutchfi6ld;  that  Crutchfield,  at  the  time,  was  fully  satis- 
fied, and  if  any  articles  conveyed  by  the  deed  were  not  sold, 
they  had  been  reserved  by  Haynes,  the  grantor,  with  the 
knowledge  and  consent  of  Crutchfield.  He,  however,  admits 
that  the  slaves,  Sophy  and  her  children,  were  not  sold  by  him 
as  trustee,  and  alleges  the  following  facts  as  the  reason  why 
they  were  not :  That  at  the  time  of  the  execution  of  the  deed 
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of  trust,  an  execution  was  in  the  hands  of  the  sheriff,  William 
C.  Price,  against  Haynes,  in  favor  of  Choice,  Harbin  &  Co., 
and  which  had  been  levied  on  said  slaves ;  that  the  sheriff 
omitted  to  sell  them,  and  the  money  being  demanded  of  him, 
he  advanced  the  amount,  less  the  cost,  to  avoid  being  ruled ; 
that  an  alias  was  issued,  and  the  negroes  sold  under  it ;  that 
he  became  the  puschaser,  and  bid  them  oft'  at  the  sum  of  sev- 
en hundred  and  ten  dollars,  and  paid  the  money  to  the  sher- 
iff; that  Crutchfield  knew  of  the  execution  at  the  time  the 
deed  of  trust  was  executed ;  knew  that  the  sherift'  had  ad- 
vanced the  money,  the  issuing  of  the  execution,  and  that  he 
assented  to  and  advised  the  sale  of  said  slaves. 

The  answer  also  states,  that  he  (Hoiiston)  had  subsequently 
sold  Sophy  to  Francis,  for  the  sum  of  five  hundred  and  twen- 
ty dollars,  and  the  boy  Charles  to  one  Grant  for  one  hundred 
and  eighty  dollars.  The  answers  of  the  other  defendants  do 
not  in  any  manner  contradict  the  answer  of  Houston ;  but, 
so  far  as  they  go,  are  in  accordance  with  it. 

The  only  witness  who  proves  that  Crutchfield  knew  of  the 
sale,  the  circumstances  under  which  it  was  made,  and  that  he 
assented  to  it,  is  Mrs.  Maria  Haynes,  who  was  examined  by 
Houston  after  the  death  of  Aaron  Haynes,  her  husband,  he 
having  died  pending  the  suit.  Her  deposition  fully  proves 
the  answer,  that  Crutchfield  knew  of  the  original  execution  ; 
that  the  amount  was  advanced  by  the  sheriff,  and  that  he  ad- 
vised the  sale  of  Sophy  and  her  child  in  order  to  reimburse 
the  sheriff. 

The  Chancellor  rejected  the  testimony  of  Mrs.  Haynes,  on 
the  ground  of  interest,  and  there  being  no  other  testimony  to 
prove  the  answer  in  this  particular,  he  rendered  a  decree 
against  Houston  for  the  amount  of  money  received  by  him 
on  the  sale  of  the  slaves,  and  referred  it  to  the  register  to  as- 
certain the  same ;  also,  to  ascertain  what  property  conveyed 
by  the  deed  had  not  been  sold.  From  this  decree,  a  writ  of 
error  is  prosecuted  to  this  court. 

S.  F.  Rice  and  J.  B.  Martin,  for  plaintiffs  in  error: 
1.  The  right  of  the  respondent,  Houston,  to  amend  his  an- 
swer after  the  return  of  the  case  from  this  to  the  court  below, 
ia  sustained  by  the  case  of  McLane  &  Burt  v.  Plowman,  1^ 
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Ala.  138;  and  is  farther  justified  by  the  act  of  the  complain- 
ant in  filing  his  suplemental  bill. 

2.  The  language  of  this  court  when  this  case  was  before  it 
was,  "  if  Crutchfield  knew  that  Price  had  advanced  the  money 
to  Choice  Harbin  &  Co.,  and  also  the  sale  by  the  sheriff,  and 
assented  to  it,  then  his  interest  in  the  trust  fund  would  be 
subjected  to  indemnify  the  trustee,  Houston ;''  citing  1  Bea- 
vans'  R.  129 ;  Crutchfield  v.  Haynes  et  al,  14  Ala.  49. 

That  Crutchfield  knew  of  the  advancement  of  the  money 
by  Price,  the  subsequent  levy  by  him  of  the  execution  upon 
the  negroes,  and  of  his  intention  to  sell,  and  that  he  not  only 
consented  to  the  sale,  but  advised  and  recommended  it  to  be 
had,  is  alleged  in  the  answers,  (original  and  amended)  and 
proved  by  the  positive  testimony  of  Mrs.  Haynes,  who  is 
corroborated  and  sustained  by  the  answer  of  every  defendant, 
by  many  of  the  charges  and  statements  contained  in  the  com- 
plainant's bill,  and  by  all  the  circumstances  connected  with, 
the  case. 

The  sole  question  to  be  determined  is,  as  to  the  competency 
of  this  witness,  (who  is  the  \vidow  of  the  grantor.)  The 
grantor  in  a  deed  of  trust,  or  conveyance,  is  a  competent  wit- 
ness to  sustain  or  defeat  the  deed  when  he  has  no  interest  in 
the  result  Sims  v.  Thillen,  12  Ala.  497 :  Simmons  v.  Par- 
sons, 1  Bailey  62;  Hadduck  v.  Wilmarth,  6  N.  Hamp.  181 ; 
Stevenson  v.  Chapman,  12  N.  Hamp.  524 ;  Jackson  ex  dem. 
V.  Frost,  6  John.  135 ;  Hudson  v.  Hubbert,  15  Pick.  428. 

But  it  is  said  that  Haynes,  being  a  party  defendant  to  this 
suit,  and  having  engaged  in  its  defence  by  filing  an  answer 
contesting  the  right  of  tlie  complainant  to  the  relief  prayed, 
therebj'  subjected  himself  to  the  payment  of  cost,  and  was 
therefore  incompetent  as  a  witness  against  the  complainant, 
under  the  authority  of  the  case  in  12  Ala.  369  of  the  Heirs 
of  Holman  v.  the  Bank  of  Norfolk.  Hut  between  that  and 
the  case  at  bar  there  is  a  most  obvious  distinction.  In  that 
case,  the  defendant  whose  testimony  was  offered  wai^  not  only 
charged  to  be  a  material  party,  interested  in  the  cause,  but 
relief  was  prayed  against  him,  and  he  (the  defendant)  not  only 
answered  the  bill,  but  proceeded  regularly  in  the  defence  of 
the  suit  by  taking  testimony ;  and  besides,  it  is  shown  that 
he  did  have  a  positive  interest  in  the  suit,  which  would  and 
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did  exclude  him  as  a  witness,  independent  of  his  liability  for 
the  payment  of  cost.  But  such  is  not  the  case  made  here ; 
the  entire  object  is  to  charge  Houston,  and  the  only  property 
which  it  is  stated  that  Haynes  appropriated,  is  charged  to  have 
been  done  with  the  knowledge  and  consent  of  Houston,  and 
that  he  is  therefore  liable.  Haynes,  too,  is  alleged  to  be  in- 
solvent, and  no  relief  is  prayed  against  him.  Still,  he  is  made 
a  party,  and  required  by  the  complainant  to  answer  every 
statement,  charge  and  allegation  of  the  bill.  This  he  had  a 
right  to  require,  and  the  defendant  in  return  was  bound  so  to  . 
answer  under  oath.  This  is  all  that  he  has  done ;  and  can  it 
now  be  said  by  the  complainant  that  one  is  rendered  incom- 
petent, who  would  otherwise  be  competent,  for  merely  having 
done  that  which  he  required  and  the  law  compelled  him  to 
do,  merely  because  he  has  not  so  answered  as  to  promote  the 
interest  of  complainant. 

But  it  is  insisted,  that  although  the  subject  of  cost  is  a  mat- 
ter within  the  discretion  of  the  Chancellor,  it  is  one  that 
must  be  exercised  in  accordance  with  general  rules  and  form- 
er precedents,  and  that  in  so  doing,  under  the  circumstances 
of  this  case,  no  court  would  impose  cost  upon  the  defendant, 
Haynes.  He  is  not  shown  to  have  been  guilty  of  any  wrong 
or  default  in  reference  to  the  negroes.  No  act  of  his  could 
have  afforded  relief  to  complainant,  or  rendered  it  unneces- 
sary for  him  to  have  filed  his  bill ;  and  as  to  the  other  pro- 
perty mentioned  in  the  bill,  there  is  not  a  particle  of  proof 
to  sustain  the  allegations  of  the  bill  in  reference  to  it.  These 
facts  appearing,  cost  could  not  have  been  imposed  upon 
Haynes,  and  his  testimony  would  have  been  allowed  had  it 
been  offered  on  the  trial.     Hunt  v.  LcAvin  &  Wyser,  4  Stew. 

6  Por.  138 ;  Goodall  et  al.  v.  Whitmore   et   al,  2   Hag,  E. 
E.  160 ;  Gray  v.  Gray,  15  Ala.   779 ;  Randolph   v.   Roaer, 

7  Porter. 

The  mere  fact,  that  one  is  a  party  defendant,  does  not  ren- 
der him  incompetent  as  a  witness,  as  to  matters  in  which  he 
has  no  interest.  Sprowles  et  al.  v.  Samuel,  4  Scammon  139 ; 
Warren  v.  Sprowle,  2  A.  K.  Marshall  539 ;  Wright  v.  Wright, 
2  McCord  Ch.  Ca.  205. 

With  due  deference  to  the  dictum  in  the  case  of  the  Heirs 
of  Holman  v.  the  Bank  of  Norfolk,  (and  which  was  not  ne- 
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oessary  to  a  decision  of  the  (juestion  there  presented,)  we  con- 
tend upon  authority  that  u  mere  liability  to  cost  is  not  such 
an  interest  as  will  render  a  witness  incompetent,  either  where 
there  is  no  relief  prayed  against  him  or  no  material  evidence 
to  charge  him.  Dixon  v.  Parker,  2  Vesey,  Sr.,  219;  Beebe 
V.  Bank  of  New  York,  1  John.  R.  556-77 ;  Cotton  v.  Luttrell, 
1  Atkyns  451 ;  Nelson  v.  McDonald,  6  John.  C.  R.  201 ;  Lup- 
ton  et  al.  v.  Lupton,  2  John.  C.  R.  614. 

The  interest  here  held  up  a8  an  objection  to  the  competen- 
•cy  of  the  witness,  is  not  a  present  certain  vested  interest,  and 
therefore  could  not  exclude  the  witness,  Higgins  v.  Morri- 
son's Ex'r,  4  Dana  100;  2  Starkie  on  Ev.  745-6;  Hall  v.  Al- 
exander, 9  Ala.  219 ;  Cleland  v.  Huey  et  al.,  18  Ala.  343 ; 
Soulden  et  al.  v.  Van  Rennselaer,  9  Wen.  293 ;  Griswold  v. 
Sedgwick,  1  Wen.  126 :  Teneyck  v.  Bill,  5  Wen.  55 ;  Greenl. 
on  Ev.  408. 

But  in  this  case,  Haynes  (and  consequently  his  wife)  had  a 
positive  interest  in  favor  of  Crutchfield,  and  against  Houston. 
The  sale  of  the  negroes  has  been  sustained,  by  which  Haynes 
has  obtained  a  credit  upon  the  execution,  which  cannot  be 
affected  by  the  result  of  this  suit ;  and  if  Crutchfield  should 
succeed  in  subjecting  Houston  to  the  payment  of  the  value  of 
the  same  property,  Haynes  would  thereby  receive  the  benefit 
of  the  same  property  twice.  Hodge  v.  Thompson,  9  Ala. 
131 ;  Pruitt  v.  Lowry,  1  Por.  101 ;  Bank  v.  McDade,  4  Per. 
252;  Yarborough  v.  Scott,  5  Ala.  222;  Greenl.  on  Ev.  392. 

The  fact  that  the  estate  of  Aaron  Haynes  is  insolvont,  ren- 
ders his  widow  competent ;  there  being  nothing  to  distribute, 
she  can  have  no  interest  in  the  estate.  Tatum  v.  Manning,  9 
Ala.  147 ;  McKinney  v. '  McKinney,  2  Stew.  17 ;  Cowen  & 
Hill's  Notes  1541,  114  to  119.  Nor  is  this  position  at  all 
affected  by  the  principles  contained  in  the  authorities  cited  by 
the  Chancellor. 

V  No  suspicion  of  fraud  or  intentional  wrong  is  attached  to 
the  trustee  in  this  case  by  the  evidence,  and  it  is  not  denied 
by  Crutchfield  that  he  knew,  at  the  time,  of  the  sheriff  sale, 
and  it  was  his  duty  to  have  taken  immediate  steps  to  set  it 
aside ;  and  not  having  done  so,  he  will  not,  after  an  acquies- 
cence of  five  years,  be  allowed  to  charge  the  trustee  in  a  court 
of  chancery.    Scott  et  al.  v.  Freeland,  7  Smedes  &  M.  409. 
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The  liability  of  a  trustee  is  not  measured  by  the  abstract 
rule  of  his  duty.  The  universal  test  is,  "  is  unfaithfulness 
proved?"  A  mistake,  however  injurious,  is  not  sufficient  to 
charge  him,  if  it  appears  that  he  was  willing  to  discharge  his 
duty  faithfully  as  he  understood  it.  Hext  v.  Porcher,  1  Strob- 
hart's  Eq.  K.  171. 

The  decree  must  be  reversed  for  the  following  reason,  if 
for  no  other:  It  does  not  allow  Houston,  the  trustee,  any 
compensation  for  his  services  as  trustee.  There  is  no  actual 
or  intentional  fraud  on  the  part  of  the  trustee,  and  in  such 
case  the  Court  of  Chancery  never  withholds  reasonable  com- 
pensation from  the  trustee  for  his  services. 

If  the  trustee  is  chargeable  at  all,  he  is  charged  for  too  large 
an  amount.     Justice  requiras  deductions. 

J.  T.  Morgan,  contra  : 

1,  1.  This  case  was  reported  in  14  Ala.  Rep.  49,  and  all 
the  points  involved  in  it  now,  were  then  disposed  of,  and  upon 
the  state  of  proof  contained  in  this  record,  with  the  excep- 
tion of  the  proof  of  Mrs.  Mariah  A.  Haynes,  which  was  taken 
after  the  case  returned  to  the  court  below. 

2.  The  question  as  to  Houston's  liability  for  interest  on  the 
amount  received  from  the  sales  of  the  trust  property  to  Fran- 
cis and  Forney,  was  not  expressly  decided  when  the  case  was 
previously  in  this  court,  but  it  is  covered  by  the  case  of 
Kirkman  v.  Yanlier,  7  Ala.  230,  and  the  case  there  cited  from 
4  Dess.  Rep.  110. 

II.  1.  Mrs.  Haynes  is  incompetent,  because  her  interest  is 
identical  with  that  of  her  husband. 

2.  Haynes  in  his  answer  denies  the  whole  ground  of  com- 
plainant's title  to  relief;  he  denies  that  he  is  indebted  to 
Crutchfield,  and  also  that  Crutchfield  has  paid  off  other  cred- 
itors provided  for  in  the  deed,  and  asserts  that  he  is  more 
than  paid  up,  by  purchases  of  property  at  an  undervalue, 
under  sales  made  in  pursuance  of  the  deed.  Disconnected 
from  a  direct  interest  in  the  subject  matter  of  litigation,  the 
manner  in  which  Haynes  defends  the  case,  would  render  him 
incompetent  to  testify.  He  must  be  liable  for  costs.  Hol- 
man's  Heirs  v.  Bank  of  Norfolk,  12  Ala.  Rep.  405. 

3.  Mrs.  Haynes'  interest  as  a  distributee  of  the  estate  of 
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her  husband,  is  clear.  Pauline  v.  Taylor,  11  Ala.  512  :  Wil- 
liams, adrar.,  v.  Temple,  6  Ala.  Kep.  656 ;  Powell  v.  Powell. 
7  Ala.  682. 

4.  The  deed  of  trust  conveys  "all  hou.sehold  and  kitchen 
furniture,"  and  other  articles  exempted  from  .sale  for  the  use 
of  families  after  death  of  intestate.  Haynes'  answer  shows 
that  he  had  possession  of  this  property,  and  it  went  into  the 
hands  of  his  family,  or  widow.  Here,  then,  is  a  direct  inter- 
est on  the  part  of  Mrs.  Haynes  to  defeat  the  deed  of  trust* 
which  would  take  from  her  this  property,  which  the  adminis- 
trator could  not  do. 

5.  Mrs.  Haynes'  deposition  only  proves  that  Crutchfield 
had  notice  of  the  sale,  that  it  would  be  or  had  been  made,  and 
that  he  did  not  object  to  it.  He  was  not  bound  to  object,  for 
the  sale  as  against  him  was  unlawful.  It  is  not  a  case 
between  parties  claiming  under  equal  equities.  Houston  had 
no  right  to  purchase,  except  upon  an  express  authority  from 
Crutchfield.  No  matter  what  Crutchfield  knew  about  the 
sale,  the  law  does  not  require  him  to  protect  himself  against 
the  acts  of  his  own  trustee.  It  was  more  the  duty  of  Hous- 
ton than  of  Crutchfield  to  protect  this  property  from  sale ; 
and  no  sort  of  intendment  can  be  made  in  favor  of  the  con- 
duct of  an  agent,  who  purchases  the  trust  property  in  viola- 
tion of  the  rights  of  his  principal.  Houston  is  not  in  the 
condition  to  set  up  Crutchfield's  conduct,  as  an  estopi^el ;  he 
is  not  an  innocent  purchaser. 

DARGAN,  C.  J. — There  can  be  no  doubt  that  the  pay- 
ment made  by  Price,  the  sherifi^",  operated  as  a  .satisfaction  of 
the  judgment  and  execution  pro  kinto,  and  consequently  the 
lien,  which  was  older  than  the  deed  of  trust,  was  gone,  to  the 
extent  at  least  of  the  payment  made  by  the  sheriff,  although 
he  made  no  endoi^sement  or  return  of  satisfaction  on  the  writ. 
Therefore  it  would  have  been  the  duty  of  Houston,  the 
trustee,  to  have  protected  the  slaves  from  sale,  for  the  pur- 
pose of  refunding  to  the  sheriff  the  amount  he  had  advanced 
to  Choice,  Harbin  &  Co.,  if  Crutchfield,  the  cestui  que  trust,  had 
done  nothing  respecting  the  sale,  and  had  not  assented  to  it. 

But  I  am  clearly  of  the  opinion,  that,  if  Haynes,  the  grantor, 
and  Crutchfield,  the  cestui  que  trust,  knew  that  the  sheriff  had 
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advanced  the  amount  due  on  the  execution  to  Choice,  Harbin 
&  Co.,  and  with  this  knowledge,  they  assented  to  the  sale 
under  the  second  execution,  for  the  purpose  of  refunding  to 
the  sheriff  the  amount  he  had  advanced,  then  Houston,  the 
trustee,  ought  not  to  be  charged  with  the  amount  he  paid  to 
the  sheriff  at  the  sale.  The  rule  is,  that  if  a  cestui  que  trust 
assents  to  the  violation  of  the  duties  of  the  trustee,  his  interest 
in  the  trust  estate  must  be  subjected  to  the  protection  of  the 
trustee.  This  principle  was  announced  when  this  cause  was 
before  us  at  a  previous  term,  11  Ala.  49 ;  and  it  is  asserted 
in  the  case  of  Booth  v.  Booth,  1  Beavan  126.  Indeed,  I  think 
it  accords  with  the  maxim,  volenti  non  jit  injuria. 

The  sole  question  therefore  is,  did  Haynes,  the  grantor,  and 
Crutchfield,  the  cestui  que  tnist,  know  that  Price,  the  sheriff, 
had  advanced  the  money  due  on  the  execution  to  Choice, 
Harbin  &  Co.,  and  with  this  knowledge  did  they  assent  to  the 
sale  of  the  negroes  for  the  purpose  of  refunding  to  him  the 
money  so  advanced.  That  Haynes,  the  grantor,  knew  of  the 
advance,  and  that  he  assented  to  the  sale,  is  evident  from  his 
answer ;  but  whether  Crutchfield  knew  of  the  advance  made 
by  the  sheriff,  and  with  this  knowledge  assented  to  the  sale  of 
the  slaves,  for  the  purpose  of  refunding  the  sheriff  the  amount 
so  advanced,  depends  exclusively  on  the  deposition  of  Mrs. 
Haynes,  the  widow  of  the  grantor,  who  was  examined  after 
his  death.  She  fully  proves  that  Crutchfield  knew  that 
Price,  the  sheriff,  had  advanced  the  amount  of  the  execution 
to  Choice,  Harbin  &  Co.,  and  also  that  he  advised  and  urged 
the  sale  for  the  purpose  of  raising  the  amount  of  the  execu- 
tion, and,  when  he  was  informed  that  the  slaves  had  been 
sold  for  that  purpose,  he  said  it  was  the  best  that  could  have 
been  done. 

If  this  evidence  be  admissible,  then  every  fact  is  proved 
necessary  to  the  protection  of  the  trustee ;  but  it  is  contended 
that  it  was  properly  excluded  by  the  Chancellor,  on  the  ground 
of  the  interest  of  the  witness,  she  being  a  distributee  of  her 
husband's  estate.  The  rule  undoubtedly  is,  that  no  one  can 
testify  when  his  testimony  tends  to  increase  a  dividend  in  the 
distribution  of  which  he  is  entitled  to  participate ;  therefore 
a  distributee  of  an  estate  is  incompetent  to  testify,  when  his 
testimony  would  tend  to  the  benefit  of  the  estate  and  to  in- 
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crease  his  pro  rata  share.  Williams  v.  Temple,  6  Ala.  656. 
But  if  the  testimony  of  the  distributee  would  not  be'  beneficial 
to  the  estate,  but  on  the  contrary  would  tend  to  decrease  his 
distributive  share,  then  he  would  be  called  to  testify  rather 
against  than  in  favor  of  his  own  interest,  and  for  this  pur- 
pose he  is  clearly  competent ;  and  so  I  consider  is  the  case  of 
Mrs.  Haynes.  It  is  very  certain  that  the  debt  due  to  Crutch- 
field  is  a  charge  on  the  estate  of  Haynes,  and  if  Houston  can 
be  made  to  pay  it,  or  any  part  of  it,  to  the  extent  of  the  re- 
covery against  Houston,  will  the  estate  of  Haynes  be  benefit- 
ed, and  the  share  of  the  widow  be  increased.  Her  interest 
is  therefore  on  the  side  of  Crutchfield,  and  she  is  called  to 
swear  against  her  interest  when  examined  by  Houston ;  for 
whether  he  gains  or  loses,  he  can  have  no  claim  against  the 
estate  of  Haynes. 

Mrs.  Haynes  being  a  competent  witness,  and  she  proving 
-every  fact  necessary  to  protect  Houston  in  the  amount  of  money 
he  paid  to  the  sherifi",  Price,  at  the  sale  of  the  slaves,  we 
think  the  Chancellor  erred  in  his  decree,  in  charging  him 
with  this  sum,  and  to  this  extent  mwst  the  decree  be  reversed. 
It  appears  to  me,  that  all  the  parties,  that  is,  Houston,  Haynes, 
Crutchfield  and  Price,  labored  under  the  impression  that  the 
execution  of  Choice,  Harbin  &  Co.  was  still  a  lien  on  the 
slaves,  notwithstanding  the  sherift*  had  advanced  the  amount 
of  it  to  the  plaintift';  and  laboring  under  this  impression,  they 
all  in  good  faith  assented  to  the  sale  for  the  purpose  of 
refunding  the  money  to  the  sheriff.  But  even  under  this 
view  of  the  case,  as  Crutchfield  was  advised  of  the  fact  that 
the  money  had  been  advanced  by  the  sheriff,  and  he  still 
urged  the  sale  in  order  to  refund  him  the  money,  it  would 
now  be  inequitable  and  unjust  to  charge  Houston  with  the 
amount,  when  the  sale  was  made  in  accordance  with  his, 
Crutchfield's,  wishes  at  the  time.  Indeed,  as  he  was  advised 
of  all  the  facts,  and  acted  upon  a  knowledge  of  them,  he  is 
bound  by  his  acts ;  having  assented  to  the  sale,  it  binds  him^ 
and  the  onv.s  must  be  borne  by  him. 

The  trustee  is  entitled  to  be  protected  to  the  extent  that  he 
paid  for  the  slaves  at  the  sale ;  but  as  his  right  extends  to  pro- 
tection only,  if  he  had  made  a  profit  by  a  resale,  he  could  not 
be  entitled  to  this  profit ;    his  equity  extends  to  protection 
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alone ;  and  any  profit  be  might  or  may  have  made  on  a  re- 
sale of  the  slaves,  would  enure  to  the  benefit  of  the  trust  fund. 
Let  the  decree  be  reversed,  and  the  cause  remanded. 

Note. — This  opinion  was  prepared  by  the  late  Chief  Jus- 
tice, and  was  delivered  as  the  opinion  of  the  court  by 
Phelan,  J. 


MARTIN'S  HEIRS  and  ADM'RS.  vs.  MARTIN. 

1.  The  statutory  jurisdiction  of  the  Court  of  Probate  in  the  allotment  of  dower 

is  in  derogation  of  the  common  law,  and  the  proceedings  must  therefore  con- 
form to  the  statute  in  every  essential  particular.  The  petition  must  allege 
the  marriage,  the  seizin  of  the  husband  during  coverture,  and  his  death ;  it 
must  contain  a  description  of  the  lands  in  which  dower  is  claimed,  and  aver 
that  they  lie  in  the  county  where  the  petition  is  filed  ;  it  must  also  show 
whether  the  deceased  died  testate  or  intestate,  who  are  his  heirs,  who  his 
personal  representatives,  if  any,  and  who  the  tenants  of  the  freehold ;  the 
record  must  also  show  that  the  necessary  parties  are  before  the  court. 

2.  An  allegation  iu  the  petition  that  the  demandant  is  the  widow  of  the  decadent, 
is  not  a  sufficient  averment  of  their  marriage. 

3.  An  allegation  that  the  decedent  died  in  the  county  in  which  the  petition  is 
filed,  "  seized  and  jiossesscd  of  the  following  lands,"  is  not  a  sufficient  aver- 
ment that  the  lands  are  situated  iu  that  county. 

4.  An  allegation  that  certain  named  persons  "are  his  onl^  legitimate  children," 

is  not  a  sufficient  averment  that  they  are  the  OJily  heirs  at  law  of  the  de- 
cedent. 

5.  In  the  exercise  of  its   siuuraary  jurisdiction   over   the   subject  of  dower,  tJie 

Court  of  Probate  has  no  equity  jiiiisdietion,  but  proceeds  according  to  the 
rules  of  law  ;  so  that  if  the  demandant  has  a  legal  right  to  dower,  it  is  the 
duty  of  the  court  to  allot  it,  irresp-ctive  of  con.aiderations  which  are  purely 
of  equitable  cognizance. 

6.  Though  a  man  marries  never  so  often,  lie  can  have  but  one  lawful  wife  living ; 

so  long  as  she  is  alive,  and  the  marriage  bond  remains  in  full  force,  all  his 
subsequent  marriages,  whether  meretricious  or  founded  iu  mistake  and  at  the 
time  supposed  to  be  lawful,  are  utterly  null  and  void,  and  no  decree  of  di- 
vorce is  necessary  to  annul  them. 

7.  When  a  woman  marries  a  man  who  has  another  wife  living,  such  marriage 
imposes  no  obstacle  to  her  subsequent  marriage  with  another  man ;  and  the 
fact  that,  at  the  time  of  her  supposed  first  marriage,  she  knew  that  such 
former  wife  was  living,  would  not  in  any  manner  affect  her  subsequent  mar- 
riage, or  her  right  to  have  dower  in  her  husband's  estate  allotted  to  her  by 
the  Court  of  Probate.  u 
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8.  Proof  of  marriage  by  au  eye-witn«ss  is  not  required,  nor  is  it  iadispeosabla 

that  the  liceDse  with  the  minister's  return  thereon  endorsed  should  be  pro- 
duced ;  it  is  only  necessary  that  the  proof  should  be  sufficient  to  satisfy  the 
jury  that  the  marriage  did  actually  take  place. 

9.  The  bond  gireti  by  the  intended  husband,  preliminai-y  to  obtaining  a  license. 

is  relevant  and  legal  proof  of  the  marriage;  but  when  the  marriage  was 
celebrated  in  another  State,  to  make  a  certified  copy  of  the  bond  admissible 
in  evidence  here,  it  should  be  bhowii  that  it  was  required  by  the  laws  of  that 
State  to  be  recorded,  and  the  copy  should  be  authenticated  according  to  the 
act  of  Congress  of  1804.     (Clay's  Dig.  619.) 

10.  The  Court  of  Prolwite  hits  no  jurisdiction  to  go  into  an  inquiry,  whether  the 
lands  in  which  dower  is  claimed  were  purchased  by  the  deceased  with  money 
obtained  by  him  from  a  woman  Avith  whom,  alter  a  voluntary  separation  be- 
tween him  and  demandant,  he  had  contracted  a  supposed  marriage,  and  with 
whom,  as  his  lawful  wife,  he  lived  until  his  death. 

11.  The  wife  cannot,  under  any  agreement  entered  into  during  coverture  with  her 
husband,  bar  her  right  of  dower :  nor  will  she  be  estopi)ed,  in  a  court  of  law, 
from  MMerting  her  claim,  by  any  recognition  on  her  part,  after  a  voluntary' 
sepui-atiou  from  her  husband,  of  his  right  to  marry  another  woman,  or  of  tJie 
validity  of  his  supposed  subsequent  mamago. 

12.  When  no  provision  is  made  for  the  widow  by  the  husbaiid'i^  will,  she  may 
claim  dower  without  any  express  dissent  from  it. 

13.  When  the  subject  matter  of  the  litigation  arises  out  of  a  contract  either  ex 
press  or  implied,  a  mairied  woman  may  be  estopped  by  acts  or  declarations 
upon  which  othera  have  beeu  induced  to  act,  and  against  the  truth  of  which 
it  would  work  fraud  and  injustice  for  her  to  aver;  but  this  doctrine  can  have 
no  application  to  dower,  which  does  not  arise  out  of,  and  is  not  dependent 
upon  any  contract. 

14.  When  a  petition  for  dower  is  defective  for  want  of  the  proper  parties  and 
uec('!<snry  allegations,  it  may  be  amended ;  and  b  such  case  the  Appellate 
Court  will  not  dismiss  the  petition,  but  will  remand  the  cause,  that  the  proper 
omeniiiiieuts  may  bo  made. 

Error  to  tho  Court  of  Probate  of  Perry. 

This  was  a  petition  for  dower,  filed  in  the  Probate  Court 
of  Perry  county,  by  Betsey  Martin,  in  which  it  is  averred, 
that  she  is  the  widow  of  Shadrach  Martin,  late  of  said  county, 
deceased,  and  as  such  entitled  to  dower  in  the  real  and  per- 
sonal estate  of  which  he  died  seized  and  possessed ;  that  he 
died  seized  of  divers  parcels  of  land,  which  are  particularly 
described  in  the  petition ;  also,  of  a  large  number  of  slaves 
and  other  personal  property  in  said  county,  a  list  of  which 
has  been  returned  to  said  Probate  Court  by  the  administrator 
with  limited  authority  appointed  by  said  court,  and  which 
list,  it  is  prayed,  may  be  considered  a  part  of  the  petition,  if 
necessary ;  that  said  Shadrach  Martin  left  surviving  him  the 
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following  named  legitimate  children  only,  viz :  Hiram,  Oran, 
Pleasant,  and  John  Y.  Martin,  and  Alice  McGill,  late  Martin, 
wife  of  Daniel  McGill,  and  Martha  Corley,  late  Martin,  wife 
of  Wiley  Corley. 

Petitioner  prayed  the  court  for  the  appointment  of  suitable 
commissioners  to  set  apart  her  dower  in  said  real  and  per- 
sonal property,  according  to  the  statute  in  such  cjise  made 
and  provided. 

Upon  the  exhibition  of  this  petition,  a  day  was  appointed 
for  its  hearing,  publication  ordered,  and  a  citation  directed  to 
issue  notifying  the  heirs  of  Shadrach  Martin  of  the  nature  of 
the  petition,  and  of  the  time  and  place  of  hearing  the  same. 

It  appears  that,  on  the  9th  day  of  September,  1850,  that 
being  the  day  set  apart  for  the  hearing  of  the  petition,  the 
cause  was  continued  by  consent  of  the  parties  until  the  25th 
November,  when  it  was  continued  at  the  instance  of  the 
plaintiff  until  the  15th  January,  1851,  at  which  time  it  was 
again  continued  by  consent  until  the  10th  February,  then 
next.  Coming  up  again  at  this  latter  period,  it  was  contin- 
ued by  the  defendants  until  the  10th  March,  1851,  when,  on 
motion  of  the  defendants,  it  was  ordered  that  a  jury  be  em- 
pannelled  to  try  the  issue  involved  in  the  petition,  and  the 
cause  was  again  continued  by  the  defendants,  on  the  payment 
of  the  costs  of  the  term,  until  the  16th  April,  1851,  and  was 
then  continued  by  them  again  until  the  14:th  of  May  follo^\'- 
ing,  when  the  cause  was  taken  up  for  final  hearing. 

The  petitioner  then  moved  the  court  for  leave  to  amend  her 
petition  so  as  to  aver  that  Mary  Martin,  one  of  the  defend- 
ants, Avas  then  in  possession  of  the  land  described  in  the  peti- 
tion. This  leave  was  granted,  and  the  defendants  excepted. 
The  defendants  then  demurred  to  the  petition,  which  demur- 
rer was  overruled  by  the  court. 

P.  B.  Raiford  and  Mary  Martin  are  the  only  persons  who 
appeared  to  contest  the  petitioner's  demand.  The  first  named 
filed  two  pleas  in  abatement  of  the  petition,  namely :  1st. 
That  he  was  not,  at  the  time  of  the  filing  of  the  petition  and 
issue  of  the  notice  thereon,  nor  at  any  time,  either  the  ex- 
ecutor or  administrator  of  the  estate  of  Shadrach  Martin,  as 
in  the  notice  served  upon  him  is  supposed ;  but  that  he  was 
appointed  administrator  of  said  estate  with  limited  authority, 
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and  for  special  specified  purposes,  namely :  for  collecting  the 
debts  due  to,  and  paying  the  debts  owing  by  the  deceased, 
making  an  inventory  of  the  assets  of  the  estate,  and  taking 
care  of  them  pending  the  controversy  in  the  Probate  Court 
respecting  the  validity  of  the  will  of  the  deceased,  and  until 
the  same  should  be  determined,  and  by  virtue  of  which  said 
temporary  appointment  lie,  the  said  Raiford,  took  possession 
ot'  the  lands  described  in  the  petition,  and  now  holds  the 
same  in  virtue  of  his  said  appointment,  and  not  otherwise  ; 
wherefore  he  prayed  that  the  j>etition,  notice  and  proceedings 
thereon  might  be  quashed ;  all  of  which  was  verilied  by 
affidavit. 

The  second  plea  in  abatement  avers  that  the  deieudaut, 
Raiford,  was  appointed  by  the  Judge  of  Probate,  on  the  25th 
June,  1850,  administrator  on  the  estate  of  Shadrach  Martin, 
only  for  and  during  the  continuance  of  a  controversy 
then  pending  and  undetermined  in  said  Probate  Court,  in 
which  was  involved  the  validity  of  the  will  of  said  Shadrach. 
Martin,  deceased,  and  which  appointment  was  to  cease  upon 
the  final  determination  of  said  contest  in  said  court  respect- 
ing the  said  will.  He  then  avers  that  the  said  contest  was, 
at  the  time  of  pleading,  fully  completed  and  ended,  and  the 
matter  of  litigation  ftdly  determined ;  wherefore  he  prays 
whether  the  said  demandant  ought  to  have  or  maintain  her 
said  claim  against  him.  ,  -  f^, 

Mary  Martin  pleads  separately  in  abatement,  that  alt)ioi)gh 
named  in  the  will  of  Shadrach  Martin,  as  executrix  thereof, 
with  Lewis  Johnson,  executor,  yet  she  is  not  such  executrix, 
never  having  qualified  as  such,  nor  in  any  manner 
taken  upon  herself  the  execution  of  said  will  or  the  adminis' 
tration  of  said  estate ;  and  that  she  had  not  the  }X)ssession  of 
the  said  lands  in  the  petition  named,  but  they  were  in  th^ 
possession  of  her  co-defendant,  Rjiilbrd,  who  held  them  un- 
der limited  authority,  &c.  To  Civch  of  these  pleas  demurrers 
were  sustained. 

The  defendants  then  filed  fifteen  special  pleag  in  bar  of  the 
demandant's  right  to  dower,  in  addition  to  a  general  denial 
of  her  right,  as  by  her  jjetition  the  same  is  asserted-  As 
these  pleas  would  cover  much  space,  and  a  statement  of  them 
in  full  is  not  deemed  necessary  to  the  proper  understaodio^ 
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of  the  opinion  of  tho  court,  it  is  unnecessary  to  insert  them 
at  length ;  but  to  make  as  brief  a  designation  of  them  as 
may  be : 

1.  The  first  denies   that   demandant  is  the   lawful  widow. 

2.  The  second  avers  that  Mary  Martin,  one  of  the  defend- 
ants, is  the  lawful  widow  of  the  deceased. 

3.  The  third,  that  the  will  and  codicil  of  the  deceased  was 
propounded  for  j:)robate  to  the  Probate  Court  of  Perry, 
by  said  Mary,  named  therein  the  wife  and  appointed  execu- 
trix of  the  deceased,  upon  notice  to  demandant,  and  after 
being  contested  was  established  and  duly  proved  in  1850. 
The  will,  a  copy  of  which  accompanies  the  plea,  disposes  of 
his  entire  estate,  and  makes  provision  for  defendant,  Mary, 
as  his  widow. 

4.  The  fourth  avers,  that  upon  such  contest,  Levi  Martin 
and  others  put  in  issue,  that  the  said  Mary  was  not  the  law- 
ful widow  of  said  deceased,  nor  his  lawful  wife,  and  that  the 
will  was  found  to  be  valid  and  allowed  to  be  proved,  as  in 
all  things  good,  &c. 

5.  The  fifth  avers,  that  by  the  will  of  the  deceased,  and 
which  was  duly  admitted  to  probate,  certain  lands  were  de- 
vised to  George  M.  and  Mary  L.  Martin,  who  are  minors,  the 
same  lands  being  a  portion  of  those  embraced  in  the  petition 
for  dower,  and  that  said  minors  are  not  parties  to  this  pro- 
ceeding. 

6.  The  sixth  plea  avers,  that  demandant  was  not  at  any 
time  the  lawful  wife  of  said  deceased,  but  on  the  contrary, 
admits  the  marriage,  but  avers  that  the  same  was  null  and 
void,  because  said  demandant  had  at  that  time  a  lawful  hus- 
band living,  namely,  one  David  Todd ;  that  said  Shadrach 
married  her  in  ignorance  of  that  fact,  and  having  afterwards 
ascertained  it,  viz :  in  1826,  separated  from  her,  and  has  never 
since  recognized  her  as  liis  wife,  nor  been  recognized  by  her 
as  ber  husband;  that  after  the  separation,  the  said  Mary, 
believing  the  said  Shadrach  to  be  a  single  man,  married  him, 
and  brought  to  him  of  her  money  twenty-five  hundred  dol- 
lars, with  which  he  entered  the  land  out  of  which  dower  is 
claimed ;  that  she  lived  with  him  as  his  lawful  wife  until  his 
death,  in  ignorance  of  any  lawful  impediment,  becoming  the 
mother  of  two  children  by  him,   namely,  George  M.  and 
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Mary  L.  Martin ;  and  that  in  equity,  the  land   named  in  the 
petition  belongs  to  her. 

7.  The  seventh  avers,  that  no  administration  was  granted, 
or  letters  testamentary  were  issued  upon  the  estate  until  after 

the   petition    was   filed,  viz :  on  the  —  day  of ,  1850, 

when  letters  were  granted  to  said  Mary. 

8.  The  eighth  is  a  separate  plea  by  Raiford,  setting  forth 
his  limited  appointment  as  administrator  of  the  estate  of  the 
deceased,  his  office  to  continue  until  the  contest  about  the 
will  should  be  ended,  and  that  letters  testamentary  have  issued 
to  said  Mary  Martin,  the  executrix  named  in  the  will. 

9.  By  the  ninth  plea,  the  defendants  set  up  the  will  of  the 
deceased,  its  formal  establishment  upon  a  regularly  Conducted 
contest ;  that  it  makes  provision  fCr  Mary,  one  of  the  defend- 
ants, in  lieu  of  her  dower ;  that  letters  testamentary  have 
issued  to  her,  and  that  the  twelve  months  allowed  her  by 
statute  to  disseui  from  said  will,  have  not  elapsed,  and  that 
she  has  taken  possession  of  the  lands  devised  to  her  by  the 
wUl. 

10.  The  tenth  plea  asserts  that  letters  of  administration 
were  not  granted  anterior  to  1850 ;  that  the  estate  is  indebted 
to  said  Mary  Martin  in  the  sum  of  twenty-five  thousand  dol- 
lars, for  the  payment  of  which  no  provision  has  been  made, 
and  tliat  therefore  the  estate  is  not  in  a  condition  to  be  now 
settled,  or  for  the  assignment  of  dower. 

11.  The  eleventh  plea  alleges  that  the  deceased,  in  his  life- 
time, married  one  Mary  Campbell,  with  whom  he  lived  and 
cohabited  as  his  wife,  down  to  his  death,  embracing  a 
period  of  twent}'  years ;  that  he  had  by  her  two  children, 
which  he  has  raised  in  respectability ;  that  he  made  his  will, 
which  has  been  duly  proved,  and  by  it  made  provision  for 
the  said  Mary  as  his  wife,  in  lieu  of  dower,  and  the  twelve 
months  allowed  her  to  dissent  from  the  will,  have  not  elapsed. 

12.  The  twelfth  plea  avers,  that  for  a  full  and  valuable  con- 
sideration, the  demandant,  being  the  ^vife  of  the  deceased,  on 
the  3rd  October,  1826,  through  her  trustee,  released  and  re- 
linquished all  her  claim  to  dower,  which  consideration  was 
paid  to  her,  and  with  which  she  was  content  until  she  filed 
her  petition. 

13.  In  the  thirteenth  plea  it  is  alleged,  that  both  demand- 
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ant  and  the  said  Shadrach,  believing  the  said  Betsey  to  be  a 
single  woman,  intermarried,  but  finding,  on  ihe  3rd  day  of 
October,  1826,  that  said  Betsey  had  a  former  husband, 
(David  Todd,)  then  living,  they  promptly  agreed  to  separate 
and  no  longer  to  cohabit  together ;  thereupon,  it  was  mutu- 
ally agreed  that  written  articles  of  separation  should  be  en- 
tered into  between  said  Shadrach  and  Joshua  Todd,  as  trustee 
for  said  Betsey,  the  demandant,  which  articles  were  accord- 
ingly executed,  and  are  set  out  in  the  plea,  by  which  said  Sha-. 
drach  conveys  to  Todd  in  trust,  for  the  sole  and  separate  use 
of  said  Betsey,  three  cows,  twelve  bushels  of  corn,  and  two 
hundred  pounds  of  pork,  yearly  for  two  yearg,  in  considera- 
tion of  \^hich  said  Betsey  accepts  tht  same  as  a  provision  for 
her  separate  maintenance,  and  thereby  releases  all  claim  to 
dower  or  to  any  further  support,  as  well  as  all  claim  to  any 
other  portion  of  said  Shadrach's  estate,  and  agrees  to  live 
separate  from  him  without  any  further  charge,  &c. ;  and  said 
Betsey,  being  privately  examined  before  a  justice  of  the. 
peace,  apart  from  her  husband,  acknowledged  that  she  signed, 
sealed  and  voluntarily  executed  said  instrument,  without  any 
fears,  threats,  or  compulsion  on  his  part.  The  plea  avers 
that  said  Betsey  received  and  enjoyed  this  provision  made 
for  her,  and  that  the  parties  never  thereafter  cohabited 
together. 

14.  The  fourteenth  plea  is  the  same  with  the  thirteenth, 
except  the  additional  averment,  that  the  property  so  received 
by  the  said  Betsey  "  was  a  fair  and  reasonable  portion  of  the 
estate  of  said  Shadrach  Martin." 

15.  The  fifteenth  plea  is  like  the  thirteenth,  but  has  the 
superadded  averment,  that  at  the  time  of  said  agreement  and 
release  by  said  Betsey,  the  said  Shadrach  had  and  owned  the 
following  property,  to  wit :  nine  cows  and  thirty-six  bushels' 
of  corn  and  six  hundred  pounds  of  pork,  &c. 

The  demandant  demurred  to  each  of  these  pleas,  from  three 
to  fifteen  inclusive,  and  the  court  sustained  demurrers  to  all 
but  the  fifteenth,  and  held  that  good. 

Issue  was  taken  upon  the  other  pleas,  (Nos.  1,  II  and  2,) 
and  as  to  the  matter  of  the  fifteenth  plea,  demandant  replied 
that,  admitting  the  said  Shadrach  at  the  time  of  said  release 
owned  the  property  mentioned  in  said  plea,  yet  he  then 
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owned,  in  addition  thereto,  nine  valuable  slaves,  a  large 
quantity  of  land,  and  a  large  number  of  horses,  cattle  and 
hogs,  amounting  in  value  to  eight  thousand  dollars. 

To  this  replication  there  was  a  demurrer,  but  the  court 
overruled  the  demurrer,  and  the  defendants  took  issue  thereon. 

Thereupon  came  a  jury  to  try  the  issues,  who  found  "said 
Betsey  to  be  the  true  and  lawful  widow  of  said  Shadrach 
Martin,  and  that  she  is  entitled  to  dower  as  prayed  for  in  her 
petition."  It  was  therefore  considered  by  the  court,  that  she 
recover  dower  in  the  estate  of  said  Shadrach,  deceased,  and 
it  was  ordered  that  a  writ  issue  to  the  sheriff  of  said  county, 
"  commanding  him  to  summon  commissioners  to  set  apart 
and  allot  to  the  said  Betsey  Martin,  her  doWer  in  the  estate 
of  the  said  Shadrach  Martin,  deceased,  and  to  put  her  into 
possession  of  the  same  in  manner  and  form  pointed  out  by 
the  statute  in  such  case  made  and  provided  " 

A  bill  of  exceptions  was  sealed  at  the  trial,  containing  the 
evidence  on  both  sides,  and  numerous  objections  to  testimony, 
as  well  as  exceptions  on  the  part  of  the  defendants  in  the 
court  below,  to  charges  given  by  the  court,  and  to  refusals  to 
charge  as  prayed  by  them.  All  the  facts,  however,  which 
are  necessary  to  a  proper  understanding  of  the  case,  and  the 
points  decided,  will  appear  sufficiently  in  the  opinion  of  the 
court. 

I.  W.  Garbott,  for  plaintifts  in  error : 

I.  The  Probate  Court  erred  in  overruling  the  demurrer  to 
the  petition.  The  petition  is  defective :  1.  Because  it  does 
not  show  whether  the  decedent  died  testate  or  int^tate ;  so 
that  it  is  impossible  to  determine  whether  or  not  his  heirs  at 
law  are  entitled  to  the  land.  2.  Because  it  does  not  aver 
that  the  legitimate  children  of  Shadrach  Martin  who  are 
named  in  the  petition  are  his  only  heirs  or  devisees.  8.  Be- 
cause it  does  not  show  who  is  administrator  or  executor  of 
the  decedent,  nor  that  there  is  any  at  all,  except  one  with 
limited  authority,  and  his  name  is  not  given.  4.  Because  it 
does  not  show  who  are  the  tenants  of  the  freehold.  Greene 
V.  Greene,  7  Porter  19 ;  Barney  v.  Frowner  &  Wife,  9  Ala. 
901 ;  Earle  v.  Juzan,  7  ib.  474 ;  Rathbum  v.  Miller,  6  Johns. 
R.  281 ;  In  re  Cooper,  16  ib.  533 ;  Gillespie  v.  Somerville,  8 
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S.  &  P.  447 ;  3  Porter  862 ;  Stephens'  Pleading  10 ;  Park  on 
Dower,  marg.  283,  (11  Law  Lib.) 

II.  The  court  erred  in  sustaining  the  demurrer  to  the  first 
plea  of  defendant  Raiford.  This  plea,  as  well  as  the  one  fol- 
lowing, shows  that  Raiford  was  acting  under  the  order  of  the 
Probate  Court.  Will  a  court  allow  its  own  officer,  who  is 
discharging  a  duty  imposed  on  him  by  the  court,  to  be  sued, 
and  its  own  decree  thus  nullified?  The  estate  was  in  the 
custody  of  the  law,  and  the  plaintiff  could  not  sue  the  officer 
who  held  it.     7  Ala.  53. 

III.  The  court  erred  in  sustaining  the  demurrer  to  the 
second  plea  in  abatement  of  defendant  Raiford.  Greene  v. 
Greene,  7  Porter  19  ;  Barney  v.  Frowner  &  Wife,  9  Ala.  901 ; 
12  ib.  836;  Clay's  Digest  173  §  §  5,  6;  ib.  222  §  8;  Wil- 
liams on  Executors  366. 

IV.  The  court  erred  in  sustaining  the  demurrer  to  the  third 
plea  in  abatement,  that  of  Mrs.  Martin. 

V.  The  court  erred  in  sustaining  the  demurrer  to  defend- 
ants' pleas  in  bar,  numbered  from  three  to  fifteen.  The  third, 
fourth  and  fifth  pleas  set  up  the  will  of  said  Martin  as  a  de- 
fence to  the  suit.  The  will  clearly  shows  that  the  title  to  the 
lands  in  which  dower  is  sought  was  not  in  the  defendants  to 
the  suit ;  in  other  words,  these  pleas  show  title  in  third  per- 
sons, which  defendants  may  always  set  up  in  real  actions. 
The  sixth  plea  sets  forth  and  relies  upon  the  fact  that  plain- 
tiff was  a  married  woman  when  she  attempted  to  marry  the 
testator,  having  previously  married  David  Todd,  who  was 
alive  at  the  time  of  her  supposed  marriage  with  testator. 
This  being  admitted  by  the  demurrer,  Avas  a  complete  bar  to 
the  action,  because  the  second  marriage  was  void.  The  other 
matters  alleged  in  said  plea  can  in  no  way  affect  this  posi- 
tion. The  seventh  and  eighth  jjleas  question  the  regularity 
of  the  proceedings.  The  tenth  shows  that  the  estate  was  not 
ready  for  settlement,  and  is  good.  Greene  v.  Greene,  7  Por- 
ter 19.  The  eleventh,  twelfth,  thirteenth  and  fourteenth 
raise  the  question  of  estoppel,  on  which  the  following  author- 
ities are  cited:  1  Green.  Ev.  §  §  20,  27;  2  Stark.  Ev.  31-2; 
1  Cowper  232 ;  1  Campbell  245 ;  5  Pick.  193 ;  17  Vermont 
449;  8  Shep.  130;  4  Pick.  220:  3  Strobh.  Law  367;  17  S. 
&R.  364;  16  Ala.  167;    18  ib.  514;  19  ib.  436.     Estoppel 


JANUAHY  TEKM,  1853.  96 


Martin's  Heirs  and  Adm'n.  v.  Hartia 

of  husband  is  also  estoppel  of  wife.  1  Dev.  208 ;  2  ib.  174. 
The  law  of  estoppel  operates  against  femes  covert  and  in- 
fante. 1  Story's  Eq.  §  §  384,  385 ;  8  B.  Monroe  539 ;  10  S. 
&  M.  486 ;  2  Sugden  on  ^  endors,  marg.  262 ;  2  Richardson's 
Eq.  120.  Estoppel  in  pai-s  need  not  be  pleaded,  but  may  be 
given  in  evidence  before  the  jury,  and  then  it  is  the  duty  of 
the  court  to  charge  the  law  thereon.  3  Har.  90 :  17  Ver- 
mont 455. 

If  the  court  should  hold  that  the  petition  is  defective,  and 
that  the  demurrer  to  it  should  have  been  sustained,  then  it  is 
submitted  that  the  case  should  not  be  remanded,  but  that  the 
petition  should  be  here  dimissed.  The  Probate  Court  being 
a  court  of  law,  and  of  course  governed  by  legal  rules  in  its 
proceedings,  cannot  allow  amendments  by  making  new  par- 
ties. None  of  the  necessary  parties  here  are  before  the  court ; 
and  at  the  time  the  petition  was  filed,  there  was  no  personal 
representative  appointed.  .[.' 

A.  B.  Moore,  for  the  defendant : 

1.  The  petition  for  dower  sets  up  everything  necessary. 
Clay's  Digest  173  §  5 ;  Greene  v.  Greene,  7  Porter  19. 

2.  A  formal  dissent  from  the  will  was  not  necessary,  as  it 
made  no  provision  for  the  petitioner.  But  if  necessary,  the 
application  for  dower  was  a  sufficient  dissent.  7  Porter, 
aupra. 

3.  The  demurrer  to  Haiford's  pleas  was  properly  sustained. 
He  was  the  administrator  for  the  time,  and  was  in  possession 
of  the  property,  and  was  entitled  to  notice.  He  could  then 
make  himself  a  party  or  not.  7  Porter,  supra  ;  Clay's  Dig. 
173  §  6. 

4.  It  was  not  necessary  to  wait  until  the  contest  about  the 
will  was  determined,  as  the  widow  is  equally  entitled  to 
dower,  whether  the  will  be  established  or  not. 

5.  The  demurrer  to  ^[rs.  Mary  Martin's  plea  was  properly 
sustained ;  .she  was  the  executor  named  in  the  will,  and  was 
interested  as  a  devisee  under  the  will.  The  notice  was  given 
as  the  .statute  directs  in  such  case.     Clay's  Dig.  173  §  6. 

6.  That  the  demurrer  to  all  the  pleas  in  bar,  except  those 
numbered  1,  1|,  2  and  15,  should  have  been  sustained,  ie 
evident   from   the  face  of  the   pleas  themselves.     The  only 
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question  to  be  tried  was,  whether  the  applicant  for  dower 
was  the  testator's  widow  or  not.  Any  plea  tendering  another 
issue  was  improper. 

7.  The  only  testimony  admitted,  about  which  there  can  be 
any  question,  was  the  transcript  from  Georgia  of  the  bond 
for  a  marriage  license.  If  this  was  improperly  admitted,  still 
it  was  error  without  injury,  which  will  not  reverse ;  the  other 
proof  of  the  marriage  was  ample.  Marriage  may  be  proved 
by  cohabitation  and  reputation.     Ford  v.  Ford,  4  Ala.  145 ; 

1  Green.  Ev.  107 ;  5  Phil.  Ev.  C.  &  H.'s  Notes  286. 

8.  David  Todd  having  a  wife  living  when  he  contracted 
his  supposed  marriage  with  demandant  Betse}',  that  marriage 
was  void,  and  afforded  no  obstacle  to  her  subsequent  mar- 
riage with  the  testator  Martin.  2  Kent  96.  The  marriage 
between  said  Betsey  and  testator  was  legal,  in  good  faith,  and 
binding  on  the  parties  themselves  and  all  claiming  under 
them.  But,  if  it  were  void  for  fraud,  the  Court  of  Probate 
could  not  set  it  aside :  a  court  of  chancery  only  could  do  so. 

2  Kent  76. 

9.  The  demandant  is  not  barred  of  her  dowser  by  the  deed 
of  separation  between  her  and  testator.  At  common  law, 
there  could  be  no  collateral  satisfaction  in  bar  of  dower,  and 
our  statutes  have  made  no  change  in  this  respect.  No  agree- 
ment made  between  husband  and  wife  during  coverture  can 
bar  her  right  to  dower,  if  she  survive  him.  2  Ala.  83 ;  16 
ib.  636 ;  4  ib.  557 ;  3  Bacon's  Abr.  220 ;  Co.  Lit.  36  b. ;  4 
Coke  1 ;  2  Bouv.  Ins.  248  ;  7  Mass.  155 ;  4  Kent  64  to  57 ; 
1  Smith's  Leading  Cases  360;  Sel.  N.  P.  221. 

10.  The  Probate  Court  cannot  investigate  the  question, 
whether  the  lands  in  which  dower  is  claimed  were  purchased 
by  the  testator  with  money  belonging  to  Mary  Martin.  If 
she  has  a  lien  on  the  lands,  because  they  were  entered  with 
her  money,  it  is  purely  equitable,  and  she  must  go  into  a 
court  of  equity  to  enforce  it.  If  the  testator  died  seized  and 
possessed  of  these  lands,  and  the  demandant  is  his  widow, 
then  she  is  entitled  to  dower  in  them. 

Note. — Many  other  points,  upon  questions  of  evidence 
and  the  charges  of  the  courts,  are  argued  in  the  briefs;  but 
it  is  not   deemed  necessary  to   insert  these   portions  of  the 
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briefs,  as  the  opinion  of  the  court  does  not  decide  any  <ft  the 
questions  therein  discussed. 

CHILTON,^J. — The  first  question  presented  for  considera- 
tion is,  should  the  demurrer  to  the  petition  have  beeri 
overruled.  Several  objections  have  been  taken  to  it  by  the 
counsel  for  the  plaintiffs  in  error,  as :  First,  it  does  not  state 
whether  the  alleged  husband  of  the  demandant  died  testate  or 
intestate,  and  consequently  it  is  impossible  to  determine  from 
the  petition  itself  whether  devisees  or  the  heirs  at  law  are  the 
proper  persons  to  be  made  parties ;  Second,  it  does  not  aver 
that  the  children  named  in  the  petition  as  the  "  only  legiti- 
timate  children  of  the  deceased,"  are  the  heirs  at  law,  or  the 
devisees  of  the  deceased  ;  Third,  it  fails  to  show  that  there  in 
any  executor  or  administrator  upon  the  estate,  except  that 
there  is  an  administrator  with  limited  authority,  and  fails  to 
state  who  he  is ;  And  fourth,  fails  to  siiow  who  are  the  tenants 
of  the  freehold. 

By  the  third  section  of  the  act  of  1826  (Clay's  Digest  173, 
§  5,)  it  is  provided  "  that  it  shall  be  lawful  for  any  widow, 
claiming  dower,  to  file  her  petition  in  the  Circuit  or  County 
Court,  in  the  county  where  her  husband  shall  have  usually 
dwelt  next  before  his  death,  setting  forth  the  nature  of  her 
claim,  and  particularly  specifying  the  lands,  tenements  and 
hereditaments,  of  which  she  claims  dower,  and  praying  that 
her  dower  may  be  allotted  to  her ;  whereupon  the  said  court 
shall  issue  their  writ  to  the  sheriff,  commanding  him  to  sum- 
mon five  discreet  freeholders  as  commissioners,  connected 
with  the  parties  neither  by  consanguinity  nor  affinity,  and 
entirely  disinterested,  who,  upon  oath,  (which  oath  the 
sheriff  is  hereby  authorized  to  administer)  shall  allot,  and  set 
off  by  metes  and  bounds  to  the  said  widow,  one  third  part  ac- 
cording to  quantity  and  quality  of  all  the  lands,  tenements  and 
hereditaments  in  said  county,  and  shall  put  her  in  possession 
of  the  same,  which  possession  shall  vest  in  her  an  estate  for 
her  natural  life  ;  and  where  she  has  claim  to  dower  in  lands 
lying  in  different  counties,  she  may  proceed  in  the  Circuit  or 
County  Court  where  such  lands  may  lie,  and  make  recovery 
in  manner  as  is  hereby  directed ;  and  the  sherift'  and  commis- 
sioners shall,  also,  at  the  same  time,  allot  and  set  off*  to  such 
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widow  her  portion  of  the  personal  estate,  of  which  her  hus- 
band died  possessed,  and  to  which  by  this  law  she  shall  be 
entitled,  which  part  or  portion  shall  be  and  enure  to  such 
widow,  her  heirs,  executors,  administrators  and  assigns  for- 
ever." 

The  succeeding  section  provides,  that  "the  proceedings 
upon  such  petition  for  dower,  shall  be  in  a  summary  way,  and 
the  court  shall,  at  the  first  term  when  such  petition  is  filed, 
proceed  to  hear  and  determine  as  to  them  shall  seem  just  and 
right ;  Provided,  That  the  party  petitioning  for  dower  shall 
give  ten  days'  previous  notice  to  the  executors  or  administra- 
tors, by  serving  them  with  a  copy  of  said  petition ;  and  where 
there  are  no  executors  or  administrators,  or  where  they  do 
not  reside  in  the  county  of  the  residence  of  such  widow,  or 
where  the  widow  shall  be  the  executrix  or  administratrix, 
then  she  shall  give  the  said  notice  in  one  of  the  newspapers 
published  in  this  State  nearest  to  the  residence  of  such  widow, 
by  advertising  the  same  four  times  in  succession." 

In  the  case  of  the  Executors  of  Greene  v,  Greene,  7  Por. 
Hep.  19,  the  provisions  of  this  statute  above  cited  underwent 
an  examination  by  this  court,  and  a  construction  was  then 
given  to  it  with  which  we  are  entirely  satisfied,  and  to  which 
we  feel  bound  to  adhere.  This  court  held  "  that  in  all  cases 
it  is  necessary,  either  in  the  petition,  or  by  suggestion  to  the 
court,  for  the  petitioner  to  state  ivlio  are  the  heirs  and  tenants 
of  the  freehold ;  and  to  avoid  delay,  she  may  give  them 
notice  to  appear  at  the  court  to  which  the  application  is  made, 
to  controvert  her  claim.  If  the}-  appear  and  plead,  an  issue 
may  be  made  up,  &;c.,  or  they  ma}'  demur  to  the  petition  ;  for 
it  is  necessary  that  the  petition  should  set  forth  with  reasona- 
ble precision  the  facts  on  which  her  claim  to  dower  rests,  so 
as  to  make  out  ^imrna  facie  case. 

The  same  doctrine  was  substantially  affirmed  in  Earle  v. 
Juzan,  7  Ala.  Rep.  474;  and  in  Barney  v.  Frowner  k  Wife? 
9  ib.  901-3,  it  was  said :  "  Tlie  petition  does  not  show  whether 
there  is  any  personal  representative  of  the  estate  or  not."  It 
did  not  appear  that  one  of  the  heirs  was  notified.  As  to  a 
necessary  party  who  had  died  (Margaret  Johnson)  no  steps 
had  been  trken  but  merely  to  suggest  her  death.  Nor  did  it 
appear  that  all  the  te^re  tenants  were  regularly  before  the 
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court,  as  was  decided  in  Greene  v.  Greene,  supra.  For  these 
reasons,  the  judgment  of  allotment  of  dower  was  reversed. 

We  think  these  citations  very  conclusively  establish  the 
insufficiency  of  the  petition  in  the  case  before  us.  The 
remedy  given  by  the  statute  is  a  summary  one,  in  derogation 
of  the  common  law,  and  a  special  limited  jurisdiction  is 
created  in  the  Probate  Court,  to  avoid  the  delay  consequent 
upon  the  common  law  proceeding.  The  party  petitioning 
must  therefore  conform  to  the  statute  in  every  essential  par- 
ticular. We  would  say  then,  she  must  show  by  her  petition 
the  essential  elements  which  constitute  the  title  to  dower, 
marriage,  seizin  of  the  husband  during  the  coverture,  and  his 
death.  She  must  farther  particularly  describe  the  lands  in 
which  she  claims  dower.  In  order  also  to  confer  jurisdiction 
upon  the  Court  of  Probate,  she  should  aver  that  the  lands 
were  situated  in  the  county  in  which  she  filed  her  petition. 

(See  —  Ala.  Rep. .)    In  order  also  to  enable  the  court  to 

ascertain  whether  she  should  not 'be  put  to  her  election,  as 
between  her  claim  for  dower  and  the  provision  made  for  her 
in  the  will  of  her  late  husband,  and  as  necessary  to  enable 
the  court  to  determine  as  to  whom  notice  .should  be  given  to 
come  in  and  contest  as  parties,  she  should  show  whether  her 
husband  died  testate  or  intestate,  and  w^ho  are  his  personal 
representatives,  if  any  there  be.  She  must  show  who  are  the 
heirs  and  tenants  of  the  freehold ;  and  the  record  should 
show  that  the  necessary  parties  are  before  the  court,  other- 
wise its  sentence  would  not  be  definitive,  and  the  sheriff 
might  be  required  by  the  mandate  of  the  court  to  turn  a 
party  out  of  possession  of  his  freehold,  whose  first  notice  of 
the  proceeding  by  which  he  is  to  be  ousted  is  the  visit  of  that 
officer. 

The  petition .  before  us  is  defective  in  several  of  these 
essential  requisites.  The  marriage  is  only  to  be  arrived  at  by 
inference  from  the  averment  that  demandant  is  the  ividow,  a 
mode  of  pleading  not  to  be  encouraged.  It  is  not  said  the 
lands  lie  in  Perry  county,  in  which  the  petition  is  filed,  but 
that  the  deceased  died  in  said  county,  seized  and  possessed 
(they  may  have  been  in  another  county)  of  the  following 
lands,  &c.  Upon  whom  did  the  seizin  of  the  ancestor  devolve 
upon  his  death  ?     Upon  his  heirs  at  law,  if  not  otherwise 
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provided  by  deed  or  will.  But  who  are  his  heirs?  The  pe- 
tition does  not  inform  us.  It  says,  certain  persons  who  are 
named,  "  are  his  only  legitimate  children."  There  may  have 
been  others  who  "  are  not,"  but  having  died,  may  have  left 
children  who  would  also  be  heirs,  although  they  would  not 
be,  in  common  parlance,  the  children  of  the  decedent ;  so  that 
we  must  arrive  at  the  heirs,  from  the  averment  that  the  per- 
sons named  are  the  only  legitimate  children,  and  thus  be 
compelled  to  resort  to  inference  in  order  to  aid  the  pleader. 
Another  and  more  palpable  omission  is,  the  failure  to  show 
that  there  is  any  personal  representative  upon  the  estate. 
The  petition  avers  that  the  deceased  has  much  personal 
property  in  the  county,  a  list  of  which,  as  petitioner  has  been 
informed,  has  been  returned  to  the  court  by  the  administrator 
with  limited  authority  appointed  by  said  court.  Who  was 
this  administrator,  and  to  what  did  his  authority  extend  ?  If 
he  were  a  mere  temporary  administrator,  to  take  care  of  the 
estate  pending  some  controversy  as  to  who  should  be  admin- 
istrator-in-chief, or  executor  under  a  contested  will,  or  an 
administrator  ad  colligendum^  it  is  clear  he  is  not  the  officer 
whose  duty  it  is  to  make  distribution  to  the  widow,  nor  the 
administrator  contemplated  by  the  fourth  section  of  the  act 
of  1826  as  entitled  to  notice.  We  are  therefore  of  opinion 
that  the  petition  is  defective,  and  that  the  demurrer  to  it 
should  have  been  sustained. 

We  might  here  close  this  opinion ;  but  as  the  case  would 
doubtless  return  upon  us,  it  is  proper  that  we  express  our 
views  upon  the  merits  of  the  controversy,  which  may  be  done 
in  few  words. 

And  first  we  may  premise,  that  the  Probate  Court  proceeds 
according  to  the  rules  of  law,  in  the  exercise  of  its  summary 
jurisdiction  over  the  subject  of  dower,  and  has  no  equity 
jurisdiction ;  so  that  if  the  demandant  has  a  legal  right  to 
dower,  it  is  the  duty  of  the  court  to  allot  it,  irrespective  of  con- 
siderations which  are  purely  of  equitable  cognizance. 

The  proceedings  are  drawn  out  to  a  most  unnecessary  length, 
and  as  upon  a  subsequent  trial  they  will  doubtless  be  modi- 
fied, it  is  unnecessary  that  we  go  into  an  examination  of  the 
numerous  points  raised  upon  them,  as  it  would  serve  rather 
to  confuse  than  to  assist  the  primary  court  in  arriving  at  a 
correct  result  upon  the  real  merits  of  the  controversy. 
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The  questions  which  appear  to  be  involved  in  the  record, 
and  a  decision  of  which  at  this  time  is  deemed  ixeoe&iary  as  a 
guide  in  the  future  conduct  of  the  cause  in  the  court  below, 
may  be  thus  stated :  First,  was  the  marriage  between  the 
demandant  and  the  deceased,  lawful  ?  Second,  if  lawful,  was 
the  husband,  during  the  coverture,  seized  of  such  an  estate  in 
the  lands  of  which  dower  is  claimed,  as  entitles  demandant  to 
dower?  And  third,  conceding  the  marriage  and  the  seizin  of 
the  husband  as  established,  has  the  demandant  released, 
forfeited,  or  in  any  manner  barred  her  right  to  dower? 

And  tirst,  as  to  the  marriage :  Though  a  man  marries 
never  so  often,  he  can  have  but  one  lawful  wife  living.  So 
long  as  she  is  living,  and  the  marriage  bond  remains  in  full 
force,  all  his  subsequent  marriages,  whether  meretricious,  or 
founded  in  mistake  and  at  the  time  supposed  to  be  lawful, 
are  utterly  null  and  void.  No  decree  of  divorce  is  necessftjy 
to  annul  such  subsequent  marriage,  for  it  never  had  any  legal 
existence.  Such  was  clearly  the  common  law.  In  Riddles- 
den  V,  Wogan,  Cro.  Eliz  857,  the  plaiutift'  declared  in  debt 
on  a  bond.  Defendant  pleaded  that  she  was,  at  the  time  of 
its  execution,  the  wife  of  one  Inglebert,  who  was  then  in  life. 
et  SIC  non  est  factum.  Plaintiff  replied  that,  after  the  bond 
was  made,  the  defendant  was  divorced  from  said  Inglebert  by 
decree  of  the  spiritual  court,  by  reason  of  his  having  another 
wife  living  at  the  same  time  of  his  marriage  with  defendant 
and  averred  that  such  former  wife  was  then  living-  To  this 
replication  there  was  a  demurrer,  but  it  was  adjudged  good  by 
the  court,  because  the  decree  of  divorce  was  but  declaratory. 
'-  Tiie  subsequent  marriage  was  merely  void,  and  needed  not 
any  such  sentence  of  divorce.  It  was  yoid  ah  initio,  and  so 
she  was  always  sole," 

So  also  in  Pride  v.  The  Earls  of  Bath  and  Montague, 
Salkeld  120,  which  was"  ejectment  by  Pride  as  heir  to  the 
Duke  of  Albemarle,  proving  himself  the  son  of  one  who 
was  brother  to  the  Duke,  who  died  without  issue.  But  the 
defendants  proved  that  the  Duke  had  a  son,  Christopher,  who 
conveyed  to  them.  Plaintift"  then  gave  evidence  that,  at  the 
time  the  Duke  married  Christopher's  mother,  she  had  another 
husband  living,  and  who  was  then  living.  To  this  it  wa« 
objected  that,  since  the  Duke  and  this,  woman  lived  together 
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as  man  and  wife,  and  were  both  dead,  the  plaintiff  could  not 
be  permitted  to  bastardize  the  issue,  who  was  dead  also,  and 
who  during  his  whole  life  had  been  taken  and  reputed  to  be 
the  legitimate  son  of  the  Duke  and  so  stA'led  by  him  in  his 
deed  of  settlement,  and  also  in  his  last  will  and  testament. 
But  the  objection  was  overruled,  and  the  court  said :  "  If  H. 
marries  a  woman,  and  that  woman  marries  again,  living  H. 
the  last  marriage  is  void  without  any  divorce.  The  spiritual 
courts  only  interfere  in  such  cases  pro  salute  animct.  "  No  per- 
son," says  Judge  Kent,  "  can  marry  while  the  former  husband 
or  wife  is  living.  Such  marriage  is,  by  the  common  law, 
absolutely  null  and  void."  2  Com.  79.  The  prior  marriage 
renders  the  parties  incapable  of  contracting  at  all ;  "  and  if 
any  persons  under  this  legal  incapacity,"  says  Mr.  Shelford, 
"  come  together,  the  union  is  meretricious,  and  not  a  matri- 
monial union ;  and  therefore  no  sentence  of  avoidance  is 
necessary."     Shelford  on  Divorce,  &c.,  480;  2  Phill.  R.,  19. 

Such  being  the  settled  law,  it  follows  that  if,  at  the  time  of 
the  marriage  between  the  demandant  and  David  Todd,  said 
David  had  a  lawful  wife  living,  his  marriage  with  the 
demandant  was  absolutely  null  and  void,  and  imposed  no 
obstacle  to  her  marriage  subsequently  with  the  deceased. 
Nor  does  it  in  any  way  affect  the  rights  of  the  parties  to  this 
controversy,  that  the  said  Betsey  knew  at  the  time  she 
married  Todd  that  he  liad  a  former  wife  then  living.  We 
know  of  no  principle  which  bars  a  Avoman  of  divorce  because 
she  has  indulged  a  meretiicious  union  anterior  to  her  mar- 
riage. 

As  to  the  proof  of  marringe  between  Todd  and  Asa  Ke- 
becca  McCulloch,  it  is  only  necessary  that  it  should  be  such 
as  to  satisfy  the  jury  that  t<ach  marriage  actually  did  take 
place.  Proof  by  an  eye  witness  is  not  required,  nor  is  it  in- 
dispensable that  the  license  with  the  minister's  return  endorsed 
thereon  should  be  produced.  It  was  said  by  Lord  Mansfield 
in  Morris  v.  Miller,  4  Bur.  2057,  and  afterwards  repeated  by 
him  in  Birt  v.  Barlow,  Doug.  171,  that  "  an  action  for  crimi- 
nal conversation  was  the  only  civil  action  where  it  is  necessary 
to  prove  an  actual  marriage.  In  other  cases,  cohabitation, 
reputation,  &c.,  are  sufficient."  See  to  the  same  point  Ford  v. 
Ford,  4  Ala.  Rep.  145 ;  2  Starkie's  Bv.  6  Ed.  marg.  p.  251, 
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and  Forney  v.  Hallacher,  8  Ser.  &  R.  159 ;  Phil.  Ev.  (C.  and 
H.  Notes,)  vol.  3,  p.  1147.  The  bond  given  by  David  Todd 
and  Samuel  McCullough,  preparatory  to  obtaining  license,  is 
relevant  and  legal  proof,  but  was  improperly  admitted  on  the 
trial  in  this  case,  because  the  certificates  were  insufficient.  It 
does  not  purport  to  be  a  record,  and  no  law  was  introduced 
showing  that  by  the  laws  of  Georgia  it  was  required  to  be 
recorded.  This  is  necessary.  Mitchell  v.  Mitchell,  3  Stew. 
&  Por.  81 ;  White  v.  Strother,  11  Ala.  Rep.  723.  When 
this  proof  is  made,  the  act  of  Congress  of  1804  (see  Clay's 
Dig.  619)  prescribes  the  manner  of  authenticating  the  exem- 
plification of  it. 

As  respects  the  question  attempted  to  be  raised  by  the 
pleading,  that  the  lands  were  purchased  by  the  decedent  with 
money  which  he  obtained  from  Mary  Martin,  one  of  the 
defendants,  it  is  only  necessary  to  observe,  that  the  Probate 
Court  is  incompetent,  for  want  of  jurisdiction,  to  go  into  such 
an  inquiry.  Whether  a  court  of  equity  would  decree  a  lien 
to  take  precedence  of  the  claim  for  dower,  is  not  a  question 
now  before  us,  and  we  therefore  intimate  no  opinion  ujx)n  it. 
It  is  very  clear  the  Probate  Court  cannot  entertain  jurisdiction 
of  such  an  inquiry. 

If,  upon  a  subsequent  trial,  the  jury  should  find  that,  at  the 
time  of  the  demandant's  marriage  with  Todd,  he  had  a  lawful 
wife  living,  this  would  render  her  a  ftrme  sole  when  she  after- 
wards married  with  the  decease*!,  and  incapacitate  him  from 
entering  into  a  valid  marriage  with  the  defendant  Mary :  for 
the  deceased  would  then  have  occupied  a  position  precisely 
similar  to  Todd,  having  a  lawful  wife  living.  This  marriage 
with  Mary  Campbell,  as  the  defendant  was  called,  would  in 
such  case  Ixj  null  and  void,  and  this  consequence  would  follow, 
however  innocently  the  parties  may  have  entered  into  the 
relation. 

The  only  remaining  question  is,  has  the  demandant  released, 
forfeited,  or  in  any  manner  barred  her  right  to  dower.  Pre- 
mising that  what  we  say  upon  this  subject  must  be  considered 
as  applicable  to  the  case  in  th«  common  law  forum,  and  with- 
out any  intimation  as  to  whether  a  remedy  exists  elsewhere, 
we  are  quite  sure  that  the  agreement  said  to  have  been 
entered  into  between  Shadrach.  Martin  and  the  demandant, 
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cannot  be  looked  to  as  creating  any  bar  or  impediment  to  a 
recovery  of  dower.  If  the  husband  by  jointure  after  mar- 
riage make  a  competent  livelihood  of  freehold  for  the  wife, 
of  lands  and  tenements,  to  take  effect  presently,  in  possession 
or  profit,  after  the  decease  of  the  husband,  and  to  continue  for 
the  wife's  life,  even  this  shall  not  bar  her  dower,  unless  she 
elects  to  accept  it  in  lieu  of  dower  after  her  husband's  decease ; 
for  she  is  not  capable  of  consenting  to  such  provision  during 
coverture.  Stephens'  Com.  vol.  1,  p.  256.  Much  less  would 
the  inadequate  provision  made  by  the  parties  in  this  case  to 
continue  two  years,  and  entered  into  during  their  marriage, 
have  the  effect  of  barring  the  wife's  right.  It  is  well  settled 
law,  that  a  release  of  dower  from  the  wife  to  the  husband 
either  before  or  during  the  coverture  is  void.  Rowe  v.  Ham- 
ilton, 3  Greenl.  Rep.  63 ;  Hastings  v.  Dickerson,  7  Mass. 
Rep.  loo;  Bouv.  Inst.  vol.  2,  p.  248;  Gould  v.  Womack,  2 
Ala.  Rep.  83 ;  Blackman  v.  Blackmau,  16  ib.  633. 

In  respect  to  the  dissent  by  the  widow  to  the  husband's 
will :  It  was  settled  in  Greene  v.  Greene,  supra,  that  where  no 
provision  was  made  for  her  by  the  will,  she  may  claim  dower 
without  any  express  dissent.  She  cannot  be  put  to  an  elec- 
tion,  unless  there  be  alternatives  as  to  which  she  may  exercise 
a  choice. 

The  question  as  to  fraud  on  the  part  of  the  demandant  in 
failing  to  comunmicate  to  the  deceased,  at  the  time  of  her  mar- 
riage with  him,  a  correct  knowledge  of  her  condition,  is  a 
matter  which  the  Probate  Court  cannot  try.  If  there  was  a 
marriage  between  parties  capable  of  entering  into  that  rela- 
tion, and  the  marriage  has  never  been  legally  dissolved,  it  is 
sufficient  upon  this  application,  however  the  husband  may 
have  been  decieved  in  respect  to  the  former  conduct  or  condi- 
tion of  his  wife.  And  as  we  have  seen  that  she  could  not, 
during  the  coverture,  bar  her  right  to  dower  by  any  agree- 
ment entered  into  with  her  husband,  it  would  follow  that,  in 
a  court  of  law,  she  would  not  be  estopped  by  any  recognition 
of  his  right  to  marry  another  woman,  or  of  the  validity  of 
such  subsequent  union.  The  relation  of  marriage  once  estab- 
lished, the  wife  during  its  continuance  is  regarded  as  svh 
potestate  viri,  and  her  inchoate  right  to  dower  attaches,  whiph 
can  only  be  barred  or  defeated  by  some  of  th^  modes  pointed 
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out  by  the  common  law,  or  reexjgnized  by  the  State.  The 
record  before  us,  if  the  marriage  is  found  to  be  valid,  presents 
no  legal  impediment  to  the  demandant's  right  to  dower. 

The  authorities  cited  by  the  counsel  for  the  plaintiff  in 
/error,  showing  that  these  are  cases  where  the  wife  shall  be 
estopped  from  denying  the  marriage,  doubtless  are  correct, 
but  they  have  no  application  to  cases  like  the  present,  where 
the  claim  is  for  dower.  Where  the  subject  matter  of  the 
litigation  arises  out  of  a  contract  either  express  or  implied,  it 
may  be  granted  that  a  married  woman  may  be  estopped,  like 
other  parties,  by  acts  or  declarations  upon  which  others  have 
been  induced  to  act,  and  against  the  truth  of  which  it  would 
work  fraud  and  injustice  for  her  to  aver;  but  this  doctrine 
can  have  no  application  to  dower,  which  does  not  arise  out 
of,  nor  is  dependent  upon  any  contract.  On  the  contrary, 
"  it  is  an  estate  which  arises  .solely  by  operation  of  law,  and 
not  by  force  of  any  contract,  express  or  implied,  between  the 
parties.  It  is  the  silent  eifect  of  the  relation  entered  into  by 
them ;  not  as  in  itself  incidental  to  the  marriage  relation,  or 
as  implied  by  the  marriage  contract,  but  merely  as  that  con- 
tract calls  into  operation  the  positive  institution  of  the  muni- 
cipal law."  Park  on  Dower,  5.  It  has  for  its  object  the 
sustenance  of  the  widow  and  the  nurture  and  education  of 
her  children,  if  she  have  any,  and  is  favored  in  law.  Indeed, 
such  was  the  favor  with  which  it  was  regarded  by  the  ancient 
common  law,  that  it  grew  into  a  maxim,  "  that  the  law  favor- 
eth  three  things :  1.  Life;  2.  Liberty;  3.  Dower."  Cro.Jac. 
Ill ;  9  Co.  170;  Park  on  Dower,  2  notes. 

Dower  being  an  institution  of  positive  law,  can  only  be 
defeated  or  barred  by  some  of  the  modes  pointed  out  by  the 
law. 

We  are  asked  to  render  judgment  in  this  court  dis- 
missing the  petition ;  but  we  are  of  opinion  the  petition  can 
be  amended,  and  the  proper  parties  made.  The  fact  that 
there  was  no  such  administrator  as  contemplated  by  the 
statute  to  be  made  a  party  to  the  petition  when  it  was  filed, 
did  not  prevent  the  widow  from  proceeding  under  the  statute 
by  publication,  and  the  subsequent  appointment  of  a  represen- 
tative of  the  estate  relates  to  the  death  of  the  testator,  and 
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ahe  may  be  brc»ught  iu  and  made  a  party,  as  well  as  the  other 
persons  in  interest. 

Let  the  decree  be  reversed  and  the  cause  remanded. 


FREEMAN  vs.  SWAN  kt  al. 

1.  It  is  a  well  settled  rule,  both  at  law  and  iu  equity,  that  the  allegations  and 

proof  must  correspoud,  in  order  t<^i  entitle  the  plaintiff  to  a  recovery . 

2.  Complainant  filed  a  bill  to  enjoin  a  judgment  at  law  founded  on  certain  notes, 

which  he  alleged  to  have  been  given  on  the  following  consideration :  Having 
purchased  a  tract  of  land  from  one  M.,  who  claimed  under  a  void  purchase 
from  defendants'  father,  the  legal  title  being  in  the  defendants  by  descent  from 
their  maternal  grandfather,  complainant  aftei-wards  purchased  defendants'  in- 
terest therein,  and  executed  to  them  these  notes,  "  upon  the  express  under- 
standing and  agreement,  that,  if  M.  should  my  that  he  had  paid  for  the  land, 
the  notes  should  be  returned  to  the  complainant."  Tlie  answers  denied  this 
allegation,  and  the  proof  showed,  that  the  notes  were  executed  with  the  un- 
derstanding that  they  should  be  given  up  if  M.  had  paid,  for  the  land.  It 
was  held : 
»  That  this  proof  did  not  entitle  the  complainant  to  a  decree. 
9.  The  Appellate  Court  will  decide  no  question  on  en'or,  which  is  not  made  and 
acted  on  in  the  primary  court,  and  that  action  assigned  for  error  and  insisted 
upon ;  unless  it  be  a  want  of  jurisdiction,  apparent  on  the  face  of  the  proceed 
ings  in  the  couit  below. 

Error  to  the  Chancery  Court  of  Madison. 
Heard  before  the  Hon.  E.  D.  Townes. 

Freeman  filed  his  bill  in  the  Chancery  Court  of  Madison, 
setting  forth  that  one  Daniel  McDuff,  late  of  Jackson  county, 
died  seized  of  a  tract  of  land  in  the  latter  county,  which  de- 
scended to  his  heirs  at  law ;  that  on  the  division  of  said  lands, 
lot  No.  4,  containing  166yV(r  acres,  was  set  off  by  the  com- 
missioners to  Nathaniel,  Nancy  and  Wm.  S.  Wilder,  children 
and  heirs  at  law  of  a  daughter  of  the  intestate,  who  had  died 
before  her  father ;  that  Nathaniel  Wilder,  sr.,  the  father  of 
these  children,  sold  the  lands  thus  set  off  to  them  to  one  Wm. 
H.  Moore,  for  a  full  consideration,  who  afterwards  sold  them 
to  complainant  for  a  valuable  consideration,  and  made  him  a 
title  in  fee  simple  for  the  same ;  that  on  liis  purchase,  Moore 
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went  into  possession  of  the  premises,  and  continued  to  occupy 
them  until  he  sold  them  to  complainant,  who  has  possessed 
them  ever  since,  and  has  cleared  and  otherwise  improved 
them;  that  Nathaniel  Wilder,  sr.,  has  died,  leaving  an  estete 
which  has  descended  to  his  children,  probably  coniposed  in 
part  of  the  money  received  from  Moore  for  these  lands ;  that 
Nathaniel  "Wilder,  jr.,  has  conveyed  his  interest  to  Moore,  but 
that  Wm.  S.  Wilder  and  Walter  D.  Swan,  who  has  married 
Nancy  Wilder,  refused  to  do  so ;  that  Wm.  S.  Wilder  and 
Swan  told  complainant  that  Moore  had  never  paid  for  the 
land,  and  that  they  claimed  their  shares  thereof ;  that  on  this 
representation  complainant  executed  and  delivered  to  them 
his  four  notes  for  $126  each,  upon  the  express  understanding 
and  agreement,  that  if  Moore  should  say  that  he  had  paid  for 
the  land,  the  notes  should  be  returned  to  the  complainant; 
that  they  were  to  make  him  a  good  title  in  fee  simple  at  alt 
events,  but  his  notes  were  not  to  be  paid  except  on  conditicm 
that  Moore  should  say  that  he  had  not  paid  Nathaniel  Wilder, 
sr.,  for  the  land,  and  they  gave  him  then  a  title  bond,  which 
he  exhibits  with  the  bill ;  that  Stephen  McBroom  had  be- 
come the  owner,  by  assignment  from  Wm.  S.  Wilder,  of  one 
of  the  notes,  on  which  he  has  brought  suit  and  recovered 
judgment  against  the  complainant ;  that  Moore  insists  that  he 
has  made  full  payment  for  the  lands,  and  Wm.  S.  Wilder  and 
Walter  D.  Swan  now  refuse  to  convey  to  ix)mplainant,  or 
surrender  uj)  his  notes,  but  insist  on  their  payment. 

The  bill  |»rays  a  perpetual  injunction  to  the  judgment  of 
McBroom ;  that  the  notes  ^)e  delivered  up  to  be  cancelled ; 
that  defendants  Wilder  and  Swan  be  decreed  to  convey  the 
premises  to  him ;  and  for  general  relief. 

Wm.  S.  Wilder,  Swan  and  wife,  McBroom  and  Moore  sure 
made  defendants,  who  all  answer. 

Wilder  admits,  that  he  is  the  son  of  Nathaniel  Wilder,  sr., 
and  that  he  derived  his  title  to  lands  sold  to  the  complainant 
by  descent  from  his  grandfather,  McDuff,  as  set  forth  in  the 
bill ;  has  heard  that  his  father  sold  to  Moore  some  sort  of  in- 
terest in  the  lands  for  five  hundred  dollars,  only  $180  of 
which  was  ever  paid :  that  when  these  transactions  took  place 
respondent  was  an  infant,  and  has  no  such  knowledge  of  them 
as  to  state  them   with  any  certainty;  he  knows  nothing  of 
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complainant's  purchase  from  Moore,  nor  of  his  residing  upon, 
or  improving  the  lands,  except  as  advised  by  the  bill.  He 
admits  the  death  of  Nathaniel  Wilder,  sr.,  in  1832 ;  that  he 
died  intestate;  that  his  estate  has  been  settled  up  and  distri- 
buted, and  the  portion  of  respondent  was  $450,  which  was 
all  he  ever  received ;  but  does  not  know  of  any  particular 
tjcansactions  from  which  his  father  acquired  his  estate, 
I  He  admits  that,fin  March,  1841,  (he  having  attained  his 
majority  in  January  of  that  year)  he  came  to  Jackson  county 
to  look  after  the  interest  of  himself  and  Swan,  (who  had  mar- 
ried his  sister,  Nancy  Wilder,)  in  the  estate  of  their  grandfa- 
ther; that  at  this  time  he  sold  to  complainant  their  interest  in 
the  lands  mentioned  in  the  bill,  and  described  as  lot  No.  4  of 
lands  belonging  to  the  estate  of  Daniel  McDuff",  deceased, 
which  had  been  allotted  to  them  on  the  division  of  said  lands 
among  the  heirs  at  law  of  said  McDuff;  that  complainant 
agreed  to  give  them  ^500  for  their  interest,  and  to  secure  the 
payment  of  this  sum,  he  made  the  four  notes  for  $125  each 
alluded  to  in  the  bill,  three  of  them  payable  to  this  respon- 
dent, and  one  to  Walter  D.  Swan ;  but  in  this  there  was  a 
mistake,  as  only  two  of  said  notes  should  have  been  payable 
to  respondent,  and  the  other  two  ought  to  have  been  payable 
to  Swan ;  that  on  receiving  these  notes,  respondent  and  Swan 
executed  to  complainant  the  bond  for  title  exhibited  with  the 
bill ;  he  denies  that  these  notes  were  executed  *'  upon  the  ex- 
press understanding  and  agreement,  that  if  said  Moore  should 
say  that  he  had  paid  for  said  lot,  the  notes  should  be  null  and 
returned"  to  complainant ;  he  avers  that  the  notes  were  un- 
conditionally executed,  delivered  and  received,  with  this  ex- 
ception and  understanding,  that  they  were  to  be  paid  before 
the  title  was  made  to  the  lands.  He  tenders,  with  his  answer, 
a  deed  of  conveyance  for  the  land  described  in  the  bill,  exe- 
cuted by  himself  and  Swan  and  wife,  to  the  complainant,  by 
which  all  the  interest  of  the  grantors  is  conveyed  to  Freeman. 
iThis  deed  is  duly  acknowledged  and  certified. 
■f:  Swan  and  wife  answer  substantially  the  same,  except  as  to 
the  sale  of  the  lands  by  Wm.  S.  Wilder  to  the  complainant. 
They  set  out,  that  said  Wilder  made  the  sale  for  them ;  that 
he  has  informed  them  that  the  terms  were  such  as  are  set  out 
in  his  answer,  and  shown  by  the  notes  and  title  bond ;  they 
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never  authorized  him  to  sell  on  any  other,  and  have  nev^ 
sanctioned  or  known  of  any  other  terms,  and  especially  those 
set  out  in  the  bill.  They  refer  to  the  deed  from  their  co- 
defendant  and  themselves  to  complainant,  and  nsk  that  it  be 
considered  as  a  part  of  their  answer  also. 

Moore  answers  the  bill,  saying  that  he  bought  the  land  in 
question  of  Nathaniel  Wilder,  sr.,  and^jtook  a  bond  for  titles ; 
that  he  paid  the  purchase  money  in  threefpayments — one-third 
when  the  purchase  was  made,  a  part  afterwards  to  said  Wil- 
der, and  the  remainder  after  Wilder's  death  to  Bryant  B. 
Thompson,  guardian  of  the  heirs  of  said  Wilder,  and  at  this 
time  he  delivered  up  the  bond  which  hefhad  taken  for  titles 
to  said  Bryant  B.  Thompson,  guardian  as  aforesaid,  for  the 
purpose  of  procuring  a  deed  to  said  lands. 

Flannagan,  the  witness  to  the  notes,  deposes,  that  his  un- 
derstanding of  the  condition  on  which  they  were  given  was, 
that  they  were  in  consideration  of  the  interest  of  Swan  and 
Wilder  in  the  land,  and  if  Wm.  H.  Moore  had  ever  paid  for 
the  land,  then  the  notes  were  to  be  null  and  void;  that  Swan 
and  Wilder  bound  themselves  in  a'bond  for  a  thousand  dol- 
lars to  make  complainant  a  title  to  the  land  when  he  should 
make  the  last  payment;  after  the  notes  were  made, complain- 
ant stated  to  Wilder  and  Swan  that  they"  would  have  to  sue 
him  on  them,  should  Wm.  H.  Moore  refuse  to  pay  them. 

Geron,  a  witness  for  complainant,  testifies,  that  about  the 
time  complainant  was  buying  the  interest  of  Wilder  and 
Swan  in  the  land,  they  told  witness  that  if  Moore  had  paid 
Nathaniel  Wilder,  sr.,  $500  for  the  land,  or  if  they  could  be 
satisfied  that  he  had  done  so,  they  would  claim  nothing  of 
complainant,  but  relinquish  to  him  their  interest  as  heirs. 

Wm.  H.  Moore,  being  released  by  complainant,  is  exam- 
ined by  him  as  a  witness,  and  testifies,  that  he  bought  of  Na- 
thaniel Wilder,  sr.,  all  his  interest  in  the  real  and  personal 
estate  of  Daniel  McDuff,  deceased,  for  $600 ;  that  he  paid  part 
to  Wilder,  sr.,  a  part  to  his  administrator,  and  the  residue  to 
the  guardian  of  one  of  his  children.  This  witness  sold  the 
land  to  the  complainant,  and  conveyed  it  to  him  by  deed  with 
full  covenants  of  warranty. 

John  McDuff,  a  witness  for  defendants,  proves,  that  he  is  a 
subecribing  witness  to  the  bond  for  titles ;  that  the  contract 
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between  the  parties  was,  that  complainant  was  to  give  the 
four  notes  for  $125  each  for  the  land,  with  the  further  sum  of 
$60  in  cash ;  that  when  the  notes  and  title  bond  had  been 
executed,  the  defendants  demanded  the  cash  payment,  which 
was  refused  by  the  complainant ;  that  an  altercation  arose  be- 
tween them,  in  which  complainant  remarked  that  he  was  fast 
enough  for  them,  as  he  had  their  bond  and  would  sue  them 
on  it  This  was  at  the  house  of  complainant,  and  the  ])arties 
immediately  separated. 

There  is  some  other  proof  in  the  record,  but  it  is  wholly 
iumiaterial. 

f.'  On  this  state  of  facts,  the  Chancellor  dissolved  the  injunc- 
tion, and  dismissed  the  bill  at  the  costs  of  the  complainant. 

This  decree  is  here  assigned  for  error. 

vy^C.  C.  Clay,  jr.,  and  J.  W.  Clay,  for  plaintifts  in  error: 
'  1,  The  oral  testimony  did  not  contradict  the  written  con- 
tract— the  title  bond  and  notes.  They  did  not  disclose  the 
contract ;  the  former  only  bound  defendants,  under  a  penalty, 
to  make  title  to  the  land ;  the  latter  only  bound  complainant 
to  pay  certain  sums  at  certain  times.  They  did  not  show  that 
they  referred  to  the  same  subject,  matter,  or  that  one  was  the 
consideration  of  the  other.  They  did  not  disclose  any  of  the 
terms  of  the  contract,  but  were  incomplete  on  their  faces. 
The  evidence  offered  did  not  deny  the  time  of  payment  or 
sum  to  be  paid ;  but  showed  the  notes  were  to  be  returned  to 
complainant  if  the  purchase  money  of  the  land  (for  which 
they  were  given)  had  been  paid  by  Moore.  The  admissibility 
of  the  evidence  seems  to  be  fully  sustained  by  the  case  of 
Simonton  v.  Steele,  1  Ala.  357. 

-  But  if  the  oral  testimony  did  contradict  the  written  con- 
tract, yet  it  was  admissible,  as  showing  fraud  and  want  or 
failure  of  consideration.  The  general  rule,  that  parol  testi- 
mony is  inadmissible  to  contradict  a  written  contract,  does 
not  obtain  where  it  is  alleged  that  the  party  was  induced,  by 
fraudulent  representations  of  another,  to  enter  into  a  written 
contract  with  him.  3  Phil.  Evid.  H.  &  C.'s  Notes  1475 ;  3  S. 
k  P.  329.  In  cases  of  fraud,  as  well  as  mistake  or  innocent 
omission,  parol  evidence  is  admissible,  and  courts  of  equity 
wiU  relieve.     1  Ala.  170 ;  8  ib.  353 ;  5  Cond.  Rep.  U.  S.  409 ; 
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1  Story  Eq.  §  162-3-4;  Sug.  Vend.  &  Purch.  203,  Note  110. 

The  bill  alleges,  that  defendants  represented  M.  had  not 
paid  for  the  land,  and  on  that  ground  they  claimed  payment 
therefor  of  the  complainant,  who  was  thereby  induced  to  ex- 
ecute his  notes ;  but  with  the  express  understanding  that  they 
were  to  be  null  and  returned  to  him,  if  M.  said  he  had  paid 
for  the  land.  Defendants  do  not  deny  their  representations 
as  charged,  or  that  complainant  was  thereby  induced  to  give 
his  notes,  thus  admitting  this  allegation.  If  this  representa- 
tion was  false,  it  was  a  fraud  upon  complainant,  and  he  should 
be  allowed  to  prove  it. 

Again,  the  testimony  was  admissible  to  prove  want  or  fail- 
ure of  consideration,  the  notes  being  given  for  land  that  had 
been  paid  for  by  M.  under  the  false  impression  that  he  had 
not  paid  for  it.     3  Phil.  Evid.  H.  &  C.'s  Notes  1458. 

If  the  oral  testimony  was  admissible,  did  it  not  sustain 
complainant's  bill  and  entitle  him  to  a  decree  ?  As  above 
stated,  defendants  do  not  deny  the  charge,  that  they  repre- 
sented that  M.  had  not  paid  for  the  land,  and  that  F.  was  thug 
induced  to  assume  the  payment ;  or  that  M.  had  paid  their 
ancestor  for  the  land.  M.  swears  he  had  paid  for  it;  Taylor 
swears  defendants  told  him  the  land  was  passed  to  M.  for 
money,  and  that  this  was  told  him  before  they  assigned  com- 
plainant's note  to  McBroom.  The  admission  of  the  assignor 
before  the  assignment  binds  his  assignee.  1  Greenl.  Evid. 
§  190.  Thus  it  appears,  defendants  knowingly  and  falsely 
alleged  to  complainant  that  M.  had  not  paid  for  the  land. 
Defendants  McBroom,  Swan  and  Moore  were  not  present 
when  the  contract  was  made.  The  Swans  say  their  co-de- 
fendant, Wilder,  made  the  contract,  neither  of  them  being 
present.  Hence  their  answers  need  not  be  looked  to  as  to 
the  terms  of  sale.  Wilder  denies  the  material  allegation  of 
the  bill,  that  the  notes  were  executed  upon  the  express  un- 
derstanding and  agreement  that  "  if  M.  should  say  he  had 
paid  for  the  land,  they  should  be  null  and  returned.'  Flanna- 
gan  sweArs  he  understood  it  as  agreed,  "that  if  M.  had  ever 
paid  for  the  land,  then  the  notes  were  null  and  void." 

The  Chancellor,  more  speciously  than  soundly,  as  we  think, 
says  this  does  not  sustain  the  allegation  of  the  bill.  The  sub- 
stantial fact,  on  the  existence  of  which  the  notes  were  to  be 
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returned,  was,  that  the  land  had  already  been  paid  for  by 
complainant's  vendor,  M.  The  reference  to  M.  was  only  to 
ascertain  the  fact.  The  witness'  mind  naturally  seized  on  the 
fact,  without  regarding  the  mode  of  proving  the  fact.  The 
witness  substantially  sustains  the  allegation.  If  he  had  sworn 
in  the  words  of  the  complainant,  his  testimony  would  have 
been  worthless.  The  objection  that  the  bill  says,  "if  M.  said 
he  had  paid,"  &c.,  and  the  witness  says,  "if  M.  had  paid,"  &c., 
and  that  the  latter  does  not  sustain  the  former,  we  think  savors 
of  quibbling  and  hair-splitting. 

Greron  swears,  defendants  told  him,  about  the  time  of  their 
sale  to  complainant,  that  "if  M.  had  paid  their  father,  or  they 
had  reason  to  believe  so,  they  would  not  claim  anything  from 
complainant  and  would  surrender  their  claim."  This  shows 
that  they  rested  their  claim,  and  asseirted  it  to  Freeman,  on  the 
ground  that  M.  had  not  paid  for  the  land.  It  corroborates 
Flannagan,  and  sustains  the  allegation  of  the  bill,  that  "'  if  M. 
said  he  had  paid  for  the  land,  the  notes  were  to  be  null  and 
returned." 

When  the  testimony  of  these  two  witnesses  is  considered, 
in  connection  with  the  silent  admission  by  defendants  of  com- 
plainant's allegation,  that  "  they  represented  to  him  that  M. 
had  never  paid  for  the  land,  and  because  he  had  not  they 
claimed  it,"  and  their  admission  to  Taylor  that  M.  had  paid 
for  it,  the  bill  is  sustained  by  one  witness  and  strong  corrolx)- 
rating  circumstances. 

McDuff  was  examined  by  defendant  McBroom.  That  nei- 
ther complainant  nor  defendants.  Wilder  or  Swan,  examined 
him,  argues  that  they  knew  he  did  not  know  their  contract, 
or  did  not  hear  all  that  passed.  His  not  signing  the  notes  as 
a  witness  together  with  Flannagan,  strengthens  this  pre- 
sumption. His  testimony  confirms  it ;  for,  while  he  says  he 
saw  the  title  bond  executed,  he  does  not  say  he  saw  the  notes 
executed.  He  does  not  sustain  the  answers  of  Wilder  and 
Swan ;  he  alleges  a  contract  that  no  one  else  does.  Hence,  it 
is  manifest  that  he  did  not  know  the  terms  of  the  agreement, 
and  that  his  testimony  should  not  weigh  anything. 

Robinson  &  Jones,  contra  : 

.1.  The  contract  between  the  parties  was  in  writing,  and  it 
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was  inadmissible  to  v&ry  or  contradict  it  by  parol  evidence. 
West  &  West  v.  Kelly's  Ex'rs.,  19  Ala.  So3 ;  Evans  v.  Bell, 
20  ib,  309. 

2.  If  the  evidence  was  admissible,  as  showing  a  want  of 
consideration,  then  we  say  :  1.  This  defience  was  adequate  at 
law  ;  2.  It  is  not  supported  in  fact,  as  there  was  a  sale  of  an 
actual  interest  in  land,  and  a  title  bond  given.  The  parol 
stipulation  was  not  sought  to  be  set  up  to  avoid  the  contract, 
but  to  amend  the  written  contract,  and  be  itself  specifically 
performed:  3.  This  can  only  be  done  in  chancery,  where 
some  term  of  the  contract  has  been  omitted  from  the  writing, 
through  mistake,  accident  or  fraud ;  and  never  then,  when 
the  amendment  is  sought,  as  in  this  case,  on  evidence  which 
is  loose,  equivalent,  or  contradictorv.  1  Story's  Equitv  177, 
§157. 

LIGON,  J. — It  is  a  well  settled  rule,  both  at  law  and  in 
equity,  that  the  allegations  and  proof  must  correspond  in  or- 
der to  entitle  a  plaintiS"  to  recover ;  and  in  a  court  of  chan- 
cery the  positive  responsive  denials  of  the  answer  must  pre- 
vail, unless  they  are  overrode  by  the  direct  testimony  of  two 
witnesses ;  or  of  one  witness,  with  strong  corroborating  cir- 
cumstances. 

In  the  case  under  consideration,  the  only  allegations  in  the 
bill  which  give  the  complainant  the  slightest  claim  to  relief 
in  a  court  of  equity,  are  those  which  relate  to  the  contract 
between  the  complainant  and  the  defendants,  Wilder  and 
Swan. 

No  equity  can  arise  to  him,  or  any  other  person,  out  of  the 
transaction  between  Moore  and  Nathaniel  Wilder,  sr,,  in  re- 
spect to  the  lands.  The  wife  of  Wilder,  as  is  shown  by  the 
bUl,  died  before  her  father,  Daniel  McDufF,  from  whom  these 
lands  descended  directly  to  her  children ;  so  that  the  marital 
rights  of  her  husband  could  never  attach  to  them,  and  the 
only  relation  by  which  he  could  intermeddle  with  the  real 
estate  thus  descended  to  his  infant  children,  would  be  as  their 
natural  guardian,  or  as  their  general  guardian  duly  appointed 
by  the  proper  court.  In  either  of  these  characters  he  would 
not  be  allo\ved  to  make  a  private  sale  of  their  lands ;  and  the 
purchaser  at  such  sale,  if  he  presimied  to  make  one,  would 
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take  no  title,  either  at  law  or  in  equity,  against  the  wards.  The 
only  way  in  which  their  title  can  be  divested  is,  by  sale  under 
the  rules  prescribed  by  our  statutes,  (Clay's  Dig.  268.  §  6-7 
and  225,  §  23,)  and  there  is  no  pretence  that  there  was  any 
attempt  to  comply  with  them  in  the  sale  made  by  Nathaniel 
Wilder,  sr.,  to  Wm.  H.  Moore.  As  he  had  no  title,  he  could 
convey  none  to  the  present  complainant. 

Before  the  contract  of  sale  by  Wilder  and  Swan  to  the  com- 
plainant, the  parties  were  tenants  in  common  of  the  land  men- 
tioned, each  party  having  an  interest  of  one  third ;  the  two 
former  claiming  by  inheritance  from  Daniel  McDuff,  deceased, 
and  the  latter  under  the  conveyance  of  Nathaniel  Wilder,  jr., 
to  Wm.  H.  Moore,  who  was  complainant's  vendor. 

Freeman's  equity,  if  he  has  any,  must,  as  we  have  said, 
arise  out  of  his  contract  with  the  defendants  Wilder  and 
Swan.  On  this  subject  we  find  substantially  these  allegations 
in  the  bill :  '•  That  Wilder  and  Swan  told  him,  that  William 
H.  Moore  had  never  paid  Nathaniel  Wilder,  sr.,  for  the  land ; 
that  on  this  repre.sentation  he  executed  and  delivered  to  them 
his  four  notes  for  $125  each,  upon  the  express  understanding 
and  agreement,  that  if  Muore  should  say  that  he  had  paid  for 
the  land,  the  notes  should  be  returned  to  the  complainant ; 
that  they  were  to  make  him  a  good  title  to  the  lands  at  all 
events,  but  his  notes  were  not  to  be  paid,  except  on  condition 
that  Moore  should  say,  that  he  had  not  paid  Nathaniel  Wil- 
der, sr.,  for  the  land." 

To  these  allegations  the  answer  of  Wm.  S.  Wilder  inter- 
poses a  direct  and  positive  denial ;  and  that  of  Swan  and  wife 
denies  it  upon  the  authority  of  information  from  Wm.  S. 
Wilder,  who  was  authorized  by  them  to  make  the  sale,  but 
who,  they  assert,  had  no  authority  from  them  to  attach  any 
such  condition  to  the  payment  of  the  purchase  money. 

The  allegation  in  the  bill,  in  the  terms  in  which  it  is  made, 
is  unsustained  by  the  proof  of  a  single  witness.  Geron,  who 
does  not  pretend  that  he  heard  the  agreement  between  the 
parties,  and  who  does  not  inform  us  whether  the  declaration 
which  he  proves  was  made  before  or  after  the  notes  and  title 
bond  were  executed,  or  that  it  was  known  to  complainant  be- 
fore he  made  the  purchase,  testifies,  that  about  the  time  the 
complainant  purchased  the  land,  he  heard  Wilder  and  Swan 
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say  that  "  if  Moore  had  paid  Nathaniel  Wilder,  sr.,  $500  for 
the  land,  or  if  they  could  be  satisfied  that  he  had  done  so, 
they  would  claim  nothing  of  the  defendant" 

Flannagan,  who  is  the  only  subscribing  witness  to  the  notes, 
and  who,  with  John  McDuftj  witnessed  also  the  title  bond, 
says  that  Wilder  and  Swan  said,  that  "  if  Moore  had  ever 
paid  Nathaniel  Wilder,  sr.,  for  the  land,  the  notes  were  to  be 
null  and  void."  This  Avitness  also  testifies  to  another  fact, 
which  does  not  so  well  harmonize  with  the  one  just  recited, 
and  which  tends  strongly  to  contradict  the  version  of  the 
agreement  given  in  the  bill ;  and  that  is,  that  complainant 
told  the  defendants.  Wilder  and  Swan,  after  the  notes  were 
made,  "  that  they  would  have  to  sue  him  on  them,  should 
Wm.  H.  Moore  refuse  to  pay  them."  What  could  have  called 
forth  such  an  expression  from  him,  if  he  was  to  be  discharged 
from  the  payment  of  the  sum  secured  by  the  notes,  and  they 
were  to  become  "  null  and  void  if  Moore  would  say  he  had 
paid  the  elder  Wilder  for  the  land  ?" 

Opposed  to  this,  we  have  the  positive  answer  of  Wilder, 
founded  on  his  own  knowledge ;  that  of  Swan  and  wife,  based 
on  information  and  belief ;.  the  testimony  of  John  McDuflf,  a 
subscribing  witness  to  the  bond  for  titles,  and  the  notes  and 
title  bond  made  between  the  parties  at  the  time  of  the  trans- 
action, and  which  are  utterly  inconsistent  with  the  allegatione 
in  the  bill,  and  the  evidence  of  Flannagan  and  Geron.  These 
must  prevail. 

We  have  not  considered  the  question  as  to  the  admissibility 
of  the  parol  proof  in  this  case,  which  received  the  attention 
of  the  Chancellor :  because,  we  are  not  advised  b}-  the  record 
that  any  objection  was  made  to  it  by  the  defendants  in  the 
court  below ;  and  we  will  decide  no  question,  on  eyor,  which 
is  not  there  made  by  the  parties  and  acted  on  by  the  court, 
and  that  action  assigned  and  insisted  upon  in  this  court  as 
error;  unless  it  be  a  want  of  jurisdiction,  apparent  on  the 
face  of  the  proceedings  in  the  court  below.  Gordon  v.  Mc- 
Leod,  20  Ala.  242  ;  Wyatt  v.  Judge  et  al.,  7  Por.  37. 

Our  conclusion  is,  that  the  decree  of  the  Chancellor  ia  cor- 
rect, and  must  be  affirmed. 
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WALKER  ET  AL.  vs.  CHAPMAN,  Governor,  &c. 

1.  In  summaiy  proceedings  under  the  act  of  1820,  against  a  tax  collector,  the 
notice  which  is  substituted  for  a  declaration  need  not  contain  every  matter 
which  is  necessary  in  a  declaration ;  if  the  notice  is  issued  by  the  Comptroller, 
and  alleges  that  the  defendant  first  named  was  the  tax  collector  of  a  certain 
named  county  for  a  particular  year — that  he  failed  to  pay  into  the  Stat« 
treasury,  within  the  time  prescribed  by  law,  a  specified  amount  of  money, 
which  was  the  balance  of  the  taxes  collected  by  him  as  svich  collector — that 
the  other  defendants  were  his  securities  upon  his  official  bond,  the  date  and 
amount  of  which  are  stated,  and  which,  it  is  alleged,  was  payable,  condition- 
ed and  approved,  as  required  by  law ;  and  states  that  the  motion  will  be 
made  at  a  specified  term  of  the  Circuit  Court,  by  the  Attorney  General,  in 
the  name  of  the  Governor,  for  the  use  of  the  State, — it  is  sufficient,  although 
the  facts  are  not  stated  with  that  degree  of  technical  precision  and  fulness 
which  is  required  in  a  declaration. 

2.  When  the  caption  of  the  notice  is :  "  Comptroller's  Office,  State  of  Alabama," 

it  is  a  sufficient  compliance  with  the  constitutional  requisition  that  all  pro- 
cess shall  be  in  the  style  of  the  State  of  Alabama. 

3.  Where  a  statutory  bond  superadds  a  condition  which  the  statute  dttes  not 
require,  its  validity,  even  as  a  statutory  bond,  is  not  affected  bv  the  addition, 
which  will  be  rejected  as  surplusage . 

4.  Although  the  act  of  March  6,  1848,  (Pamphlet  Acts,  page  8  g  18,)  applies 

only  to  defaults  committed  under  it,  and  not  to  those  committed  before  iU 
passage,  yet  the  Circuit  Court  of  Montgomery  county  has  jurisdiction  of  a 
motion  for  a  summary  judgment  against  the  tax  collector  of  another  county, 

^    either  under  the  act  of  March  3,  1848,  (lb.  page  114,)  or  that  of  February 

-     29,  1848,  (lb.  page  141.) 

5.  When  a  statute  specifies  a  time  witbiu  which  a  public  officer  is  to  perform  an 

official  act  regarding  the  rights  of  others,  it  is  merely  directory  as  to  the 
time  within  which  the  act  is  to  be  done,  unless  from  the  nature  of  the  act,  or 
the  phraseology  of  the  statute,  the  designation  of  the  time  must  be  consid- 
ered a  limitation  on  the  power  of  the  officer ;  and  a  fortiori,  this  rule  applies 
to  public  interests. 

6.  The   statute  of  limitations  which   provides  (Clay's  Digest  481  §  34,)  that  no 

person  shall  be  prosecuted  for  any  fine  or  forfeiture  under  any  penal  statute, 
unless  the  prosecution  is  instituted  within  twelve  months  after  the  fine  or 
forfeitui'e  is  incurred,  does  not  apply  to  summary  proceedings  against  a  tax 
collector  under  the  act  of  1820,  for  failing  to  pay  over  taxes. 

7.  The  act  of  1806,  (Clay's  Digest  243  §  3,)  confers  no  power  upon  the  Comp- 

troller of  Public  Accounts  to  receive  payment*  from  a  tax  collector  of  the 
taxes  collected  by  him ;  a  payment  to  the  Comptroller  is  therefore  unauthor- 
ized and  invalid. 

8.  An  official  bond  executed   by  the  tax  collector  of  Mobile  county  before  the 

passage  of  the  act  of  February  5,  1846,  which  imposed  a  tax  on  steamboats, 
covers  taxes  collected  by  him  under  that  act. 

9.  The  sovereign  power  of  the  State  only  can   confer  upon  the  Comptroller  the 
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authority  U)  receive  the  public   reveuuc  from  the  tax  collectors,  or  wafcat  a 
payment  to  him  ;  no  ageot  or  officer  of  the  State  can  do  so. 

10.  The  act  of  1820  remaiuB  in  full  force  as  In  all  defaults  or  delinquencies  of 
tax  collector  occurring  prior  to  the  passage  of  the  act  of  March  6, 1 848,  and 
gives  fifteen  per  oeot.  «lnma»ei',  ns  well  ni»  interest,  on  the  amount  of  the 
default. 

11.  When  tho  tuution  iis  discoutinueti  as  to  those  defendants  upon  whom  the 
notice  has  not  been  serAcd.  au<l  continued  a^  to  the  others,  the  former  may 
appear  at  any  subsequent  stage  of  the  proceedings,  and  their  appearance  will 
cure  the  discontinuance ;  and  jndimient  may  then  be  rendered  against  all 
th<>  defen<laiitew 

Eriiok  lo  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  Geokge  Goldthwaitk. 

This  was  u  motion  lor  judgment  against  a  tax  collector  and 
his  securities.  The  notice  was  as  follows  : 
Comptroller's  Office,  ( 
State  of  Alabama.  )  To  Alexander  C.  Walker, 
lax  collector  of  Mobile  county,  in  said  State,  for  the  year 
1846,  and  L.  M.  Harris  Walker,  Elizabeth  Jones,  George  J. 
Bowie,  and  William  M.  Garrow,  his  securities: 

Whereas,  the  said  Alexander  0.  Walker,  being  tax  col- 
lector of  Mobile  county  and  State  aforesaid,  for  the  year 
184G,  having  fitiled  to  pay  into  the  treasury  of  the  State, 
within  the  time  prescribed  by  law,  the  sum  of  twenty-nine 
hundred  and  ninety-eight  j>yV  dollars,  it  being  the  balance  of 
amount  of  taxes  collected  by  him  while  tax  collector  as 
aforesaid ;  and  whereas,  the  said  L.  M.  Harris  Walker,  Eliza- 
beth Jones,  George  J.  Bowie,  and  William  M.  Garrow,  are 
the  securities  of  the  said  Alexander  C.  Walker  upon  his 
official  bond,  as  tax  collector  for  said  county  of  Mobile  and 
year  aforesaid, ^ which  said  bond  is  for  the  sum  of  eighty 
thousand  dollars,  bears  date  on  the  eighth  day  of  November, 
184.5,  and  is  payable,  conditioned  and  approved  as  is  required 
by  law. 

You  are,  therefore,  hereby  notified  that,  at  the  next  term 
ol  the  Circuit  Court  of  Montgomery  county,  to  be  holden  on 
the  sixth  Monday  after  the  fourth  Monday  in  September,  1848, 
I  shall,  by  the  Attorney  General  of  said  State,  move  for 
judgment  against  you  in  favor  of  Reuben  Chapman,  Govern- 
or of  paid   State,  for  the   sum  of  twenty-nine   hundred   and 
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ninety-eight  //^  dollars,  the  balance  so  collected  and  not  paid 
as  aforesaid.  Joel  Kiggs,  Comptroller  of 

Public  Accounts  for  the 

October  14,  1848.  State  of  Alabama. 

The  notice  was  returned  executed  on  Elizabeth  Jones, 
L.  M.  H.  Walker  and  George  J.  Bowie,  against  whom  the 
motion  was  submitted  at  the  above  term,  and  a  motion  to 
quash  the  notice  then  made,  which  was  overruled  by  the 
court.  The  defendants,  on  whom  the  notice  had  been  served, 
craved  oyer  of  the  bond,  and  demurred  to  the  notice. 

The  bond  was  in  these  words : 

"  Know  all  men  by  these  presents,  that  we,  Alexander  C. 
Walker,  L.  M.  H.  Walker,  Elizabeth  Jones,  George  J.  Bowie, 
and  William  M.  Garrow,  are  held  and  firmly  bound  unto 
Benjamin  Fitzpatrick,  Governor  of  the  State  of  Alabama, 
and  his  successors  in  office,  in  the  penal  sum  of  eighty  thou- 
sand dollars,  to  be  paid  to  the  said  Benjamin  Fitzpatrick, 
Governor  of  the  State  of  Alabama  as  aforesaid,  or  to  his  suc- 
cessors in  office;  to  which  payment  well  and  truly  to  be  made 
we  bind  ourselves  jointly  and  severall}^,  and  our  and  each 
of  our  heirs,  executors  or  administrators  firmly  by  these 
presents.  Sealed  with  our  seals,  and  dated  this  the  eighth 
day  of  November,  in  the  year  1845. 

The  condition  of  the  above  obligation  is  such  that,  where- 
as, the  above  named  Alexander  C.  Walker  was,  on  the 

day  of  August,  in  the  year  1845,  by  the  legal  and  qualified 
voters  in  and  of  the  county  of  Mobile,  duly  elected  tax  col- 
lector for  said  county  of  Mobile,  to  collect  the  county  and 
State  taxes,  for  the  years  18-15  and  1846,  and  which  said 
election  was  duly  proclaimed  and  made  known  by  the  sheriff 
of  Mobile  county. 

Now,  if  the  said  Alexander  C,  Walker  shall  faithfully  per- 
form the  duties  required  of  him  while  in  office,  then  this 
obligation  to  be  void ;  otherwise  to  remain  in  full  force  and 
effect.  A.  C.  Walker,  [Seal.] 

L.  M.  Hakris  Walker,  [Seal.] 
(Signed)  Elizabeth  Jones,  [Seal.] 

G.  J.  Bowie,  [Seal.] 
Wm.  M.  Garrow. 

Approved:    Jno.  A.  Cuthbert,  J.  C.  C.  M.  0." 
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The  demurrer  was  overruled,  and  the  defendants  pleaded 
to  the  notice. 

The  bill  of  exceptions  shows,  that  on  the  trial,  the  plain- 
tiffe  produced  an  account  certified  by  the  Comptroller,  show- 
ing a  balance  due  against  the  tax  collector,  December  14, 
1846,  for  $2998  89.  The  first  item  on  the  credit  side  of  the 
account  was  for  $20250  00,  by  partial  payments,  8th  Janua- 
ry, 1847  ;  and  one  of  the  items  on  the  debtor  side  was  for 
$1585,  for  Uceuses  in  1846 :  and  another  was  for  steamboat 
taxes  for  1846,  $722  63.  The  defendants  insisted  that  such 
last  item  was  not  a  legitimate  charge  in  this  proceeding  against 
the  tax  collector  or  his  securities,  which  objection  Avas  over- 
ruled. The  defendants  introduced  two  receipts  of  Jeflferson 
Van  Dyke,  comptroller  of  public  accounts,  both  dated  8th 
January,  1847,  the  first  for  $1585,  received  from  A.  C.  Walk- 
er "  in  full  payment  for  the  licenses  issued  in  Mobile  county 
for  the  year  1846,"  and  the  other  for  $21,063,  received  from 
A.  C.  Walker  as  a  "  partial  payment  of  the  taxes  due  from 
the  county  of  Mobile  for  the  year  1846 ;'"  also  a  receipt  of 
J.  J.  Ormond,  as  attorney  and  agent  for  the  State  of  Ala- 
bama, acknowledging  that  he  had  received  said  receipts  of 
Van  Dyke,  to  be  used  as  evidence  in  a  suit  then  pending  in 
the  Circak  Court  of  Tuskaloosa  county  against  said  Van 
Dyke,  dated  22d  February,  1851 ;  and  proved  that  said  first 
item  for  $20250,  was  part  of  the  sum  mentioned  in  the  larger 
receipt  of  said  Van  Dyke,  and  that  the  remainder  of  the  sum 
in  that  receipt,  had  been  recovered  by  the  State  against  Van 
Dyke.  It  was  also  in  evidence  that  the  receipt  for  $1585, 
had  not  been  used  in  the  suit  against  Van  Dyke,  for  the  rea- 
son that  such  suit  was  commenced  by  attachment  for  a  sum 
certain,  and  that  the  other  receipt,  exclusive  of  tho  one  for 
$1585,  made  up  the  sum  sued  for  and  recovered.  The  de- 
fendants insisted  that  the  plaintiffs  were  not  entitled,  upon 
the  account  presented,  to  the  sums  paid  to  Van  Dyke,  and 
that  if  he  had  received  the  sums  specified  in  said  receipts, 
the  defendants  were  entitled  to  a  credit  therefor ;  which  posi- 
tion was  overruled,  the  court  deciding  that  no  payment  to 
Van  Dyke  was  good,  unless  the  money  had  gone  into  the 
State  treasury,  or  that  the  same  had  been  sued  for  and  recov- 
ered of  him  by  the  State :  and  that  the  procurement  of  the 
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evidence  with  the  view  to  sustain  a  suit,  and  the  abandon- 
ment of  the  intention,  would  not  entitle  the  defendants  to  a 
credit. 

The  court  also  decided  that  the  special  tax  for  $722,63,  was 
recoverable  of  the  defendants,  and  that  the  plaintiffs  were  enti- 
tled to  interest  at  the  rate  of  eight  per  cent,  from  the  date  of  the 
account ;  to  all  of  which  decisions  the  defendants  excepted. 

The  judgment  entry  recites,  "that  the  defendants,  Alex- 
ander C.  Walker,  L.  M.  Harris  Walker,  Elizabeth  Jones, 
Greorge  J.  Bowie,  and  William  M.  Garrow,  appeared  by  their 
attorney." 

The  refusal  to  quasli  the  notice,  the  overruling  the  demur- 
rer to  the  same,  the  rulings  of  the  court  upon  the  trial,  and 
the  rendition  of  the  judgment  against  all  the  defendants 
whose  names  are  recited  in  the  judgment,  are  assigned  for 
error  in  this  court. 

Jno.  a.  CAiiPBELL  and  P.  Hamilton,  for  plaintiffs  in  error: 

1.  The  notice  should  have  been  set  aside  upon  motion,  and 
the  demurrer  to  it  should  have  been  sustained  for  the  causes 
set  forth.     3  S.  «&  Port.  15. 

2.  The  Circuit  Court  at  Montgomery  had  no  jurisdiction 
of  the  motion.     Clay's  Dig.  244  §  16 ;  Acts  of  1848. 

3.  The  statute  of  limitations  barred  ihc  notice.  2  Cranch 
336;  1  Gallison  397;  1  Ala.  605,  684. 

4.  The  court  erred  in  allowing  interest.  2  Leigh  K.  393 ; 
1  Ala.  Rep.  605 ;  9  Dana  70,  75. 

5.  The  court  erred  in  refusing  to  allow  the  payments  to 
the  comptroller.  9^Cranch  212;  3  John.  Ch.  R.  416,  422; 
Addison  on  Con.  407. 

6.  The  court  erred  in  its  decision  upon  the  steamboat 
tax.  9  Wheat.  720 ;  6  Wend.  460 ;  1  Scam.  35 ;  3  Scam.  122 ; 
Acts  of  1846 

7.  The  act  of  the  State's  agent  amounts  to  an  acceptance 
of  Van  Dyke  as  a  debtor.  3  John.  Ch,  R.  416 ;  Addison 
above  cited ;  17  Vermont  R. 

M.  A.  Baldwin,  Attorney  General,  with  whom  was  A. 
Martin,  contra: 

The  notice  conforms  to  former  precedents,  is  explicit  and 
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BufBcient.     Armstrong  &  Pinkston  v.  The  State,  Minor  160 ; 
Nabors  v.  The  Governor,  3  Stew,  k  Por.  19. 

This  notice  is  not  strictly  a  process,  or  not  such  a  one  as  is 
required  by  the  con.stitution  to  he  in  the  name  of  the 
State.     lb. 

The  action  is  properly  brought  in  the  nanie  of  the  Govern- 
or for  the  use  of  the  State.  Mayberry  and  others  v.  The 
State,  1  Stew.  286 ;  Nabors  et  al.  v.  The  Governor,  3  S.  & 
P.  18. 

Van  Dyke  had  no  authority  to  receive  the  money  due  the 
treasury.  He  is  prohibited  from  receiving  it ;  and  a  pay- 
ment to  him  cannot  protect  the  collector  or  his  securities. 
Clay's  Dig.  243  §  3. 

The  statute  directs  the  comptroller  to  examine,  settle,  and 
audit  the  accounts  of  all  public  debtors,  collectors,  «Xtc.,  to 
call  upon  such  to  render  accounts,  and  pay  into  the  treasury 
all  sums  and  balances  due.     Clay's  Dig.  243  §  3. 

The  statute  of  Congress  directs  the  comptroller,  "  to  pro- 
vide for  the  regular  and  punctual  payment  of  all  money 
which  may  l)e  collected."  1  United  States  statutes  at  large 
66  §3. 

The  conclusion  attempted  to  be  drawn  from  the  case  of 
United  States  v.  Giles,  9  Cranch  212,  240,  is  iiot  supported 
by  any  analogy  in  the  two  cases. 

According  to  act  of  Congress,  the  comptroller  was  required 
to  provide  for  the  regular  and  punctual  payment  of  all  moneys 
collected. 

According  to  the  laws  of  this  State,  the  comptroller  was 
required  to  call  upon  debtors  to  pay  into  the  treasury. 

No  prosecutions  had  been  commenced  v.  Tan  Dyke,  and 
until  this  had  been  done,  he  had  no  authority,  according  to 
the  case  of  9  Cranch  240,  to  direct  the  payment  of  the 
money. 

The  only  instances  of  the  comptroller's  authority  to  receive 
money,  are  conferred  by  special  legislation,  and  are  exceptions 
to  the  general  rule. 

The  undertaking  of  Walker  and  his  securities  was  pros- 
pective, and  the  receipt  of  the  taxes  against  steamboats^  un- 
der acts  of  1846,  page  11,  were  covered  by  their  bond. 
Aikin's  Digest  36. 
9 
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The  cases  leail  by  the  plaintiffs  in  error  were  ruled  under 
a  different  state  of  facts,  and  do  not  apply.  9  Cranch  ;  Scam. 
Rep.;  0  Wendell. 

The  letter  of  Van  Dyke  proves  nothing  more  than,  in  con- 
nection with  liis  receipts,  that  he  received  money  without 
any  authority,  and  payments  to  him  afford  the  comptroller 
no  protection ;  the  law  prohibited  the  receipt  of  money  by 
him. 

Proceeding  in  this  case  was  instituted  14th  October,  1848. 

The  action  against  Van  Dyke  was  commenced  27th  July, 
1850. 

Judge  Ormond's  receipt  bears  date  February  22,  1851. 

The  State  did  not  affirm  the  act  of  Walker  by  suing  Van 
Dyke  for  any  thing,  at  least  beyond  the  amount  of  this  claim 
recovered  of  Van  Dyke ;  no  part  of  the  recovery  against 
Van  Dyke  was  embraced  in  this  judgment.  Hunter  v.  Prin- 
seps,  10  East  378,  394. 

The  suit  brought  by  The  State  v.  Van  Dyke,  was  brought 
without  reference  to  his  liability  growing  out  of  the  transac- 
tion of  this  case. 

The  defendants  all  appeared  by  their  attorney,  and  were 
properly  before  the  court.     Gibbons  v.  Lane,  3  Porter  267. 

The  court  had  ample  jurisdiction.  Acts  1848,  page  8  § 
13;  ib.  14  §12. 

Delinquent  tax  collectors  shall  be  liable  to  damages  and 
interest.     Clay's  Dig.  245  §  18 ;  Acts  of  1848,  p.  8  §  19. 

The  act  of  1820,  (Clay's  Dig.  245  §  18,)  giving  interest  and 
damages  for  defaults  of  tax  collector.-^,  is  unrepealed  as  to  all 
cases  of  default  arising  before  the  passage  of  the  act  of  6th 
of  March,  1848,  page  8,  9,  §  19,  imposing  a  different  penalty. 
The  provisions  of  the  last  law  apply  to  the  default  of  pay- 
ments herein  (therein)  required,  but  do  not  apply  to  former  de- 
faults, and  both  interest  and  damages  were  recoverable  in 
this  case. 

GOLDTHWAITE,  J.— The  objections  to  the  notice  for 
the  want  of  sufficient  certainty  cannot  be  sustained.  By  the 
act  of  1820,  under  which  these  proceedings  were  instituted,  it 
is  provided,  "  that  when  any  collector  of  the  revenue  shall 
neglect  to  pay  the  same  into  the  treasury  by  the  time  he  is 
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required  by  law,  it  shall  be  the  duty  of  the  Comptroller  of 
public  accounts  immediately  to  institute  suit  for  the  recovery 
of  the  same,  by  notifying  such  delinquent  collector,  his 
security  or  securities,  that  he  will,  by  the  Attorney  General,  on 
such  a  day  as  shall  be  named  in  the  notice,  move  for  judg- 
ment against  iiim  or  them,  for  the  amount  due  the  State." 
Clay's  Dig.  24-1:  §  16.  If  the  notice  complies  in  substance 
with  the  form  prescribed  by  the  statute,  it  is  sufficient. 

In  the  present  case  it  is  given  by  the  Comptroller,  and 
alleges  that  A.  C.  Walker  was  the  tax  collector  of  Mobile 
county,  for  the  year  1846;  that  he  failed  to  pay  into  the  State 
treasury,  within  the  time  prescribed  by  law,  a  specified 
amount,  which  was  the  balance  of  the  taxes  collected  by  him 
as  such  collector ;  that  the  other  defendants  were  his  securi- 
ties upon  his  official  bond,  the  date  and  amount  of  which  are 
stated,  and  which,  it  is  alleged,  was  payable,  conditioned  and 
approveil  as  required  by  law.  The  notice  also  stJites  the 
term  and  tlic  court  at  which  the  motion  for  judgment  will  be 
submitted ;  also,  that  it  will  be  made  by  the  Attorney  General, 
in  favor  of  the  Governor,  for  the  use  of  the  State.  It  con- 
tains every  requisite  prescribed  by  the  act  referred  to,  and 
although  the  facts  are  not  stated  with  that  degree  of  technical 
precision  and  fullness  which  is  necessary  in  declarations,  they 
are  stated  with  sufficient  certainty  to  fully  advise  the  defend- 
ant of  the  pounds  upon  which  the  motion  will  be  made,  and 
to  enable  the  court  to  pass  upon  their  liability.  Although 
the  noticxj  ].•<  substituted  in  the  place  of  the  declaration,  it  is 
unnecessary  for  it  to  contain  every  matter  which  the  declara. 
tion  should  contain.  In  motions  against  the  sheriff  and  his 
securities,  it  has  never  l)ocn  the  practice  to  describe  with  par- 
ticularity his  bond,  but  it  is  referred  to  simply  as  his  official 
bond.  As  the  law  prescribes  the  form  of  the  bond,  and  as 
the  record  must  show  every  fact  necessary  to  sustain  the  judg- 
ment and  jurisdiction  of  the  court,  we  can  see  no  good  reason 
for  requiring  a  more  particular  description  than  is  given  by 
the  notice.  The  object,  as  we  apprehend,  which  the  legisla- 
ture bad  in  view  in  authorizing  judgments  to  be  rendered,  on 
notices  of  the  character  presented  by  the  statute,  was,  in 
some  measure  to  divest  the  proceedings  of  the  forms  and 
technicalities  which  encumber  the  common  law  action,  and 
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to  substitute  in  its  place  a  less  formal,  as  well  as  a  more  expe- 
ditious remedy.  Such  was  in  effect  the  construction  given  by 
this  court  at  a  very  early  day  to  statutes  conferring  remedies 
of  a  similar  character,  (Lyon  v.  The  State  Bank,  1  Stew. 
442 ;)  and  the  practice  since  then  has  been  in  conformity  with 
that  decision. 

The  notice  also  shows,  that  the  motion  for  judgment  would 
be  made  in  favor  of  the  Governor,  for  the  use  of  the  State ; 
and  so  far  as  that  point  is  concerned,  avoids  the  objection 
which  was  held  fatal  in  the  case  of  Nabors  v.  The  Governor, 
3  S.  &  P.  18. 

In  relation  to  the  constitutional  requisition  that  all  process 
shall  be  in  the  style  of  the  State  of  Alabama,  it  is  sufficient 
to  observe,  that  if  it  was  intended  to  apply  to  notices  of  this 
description,  we  think  it  complied  with  by  the  use  of  the 
words  prescribed,  in  the  commencement  of  the  notice. 

Neither  can  the  objection  which  is  taken  to  the  condition 
of  the  bond  be  sustained.  The  statute  (Aikin's  Dig.  36,  §  6) 
prescribes,  that  the  bond  of  the  tax  collector  shall  be  condi- 
tioned for  the  faithful  performance  of  the  duties  required  of 
him  while  in  office,  which  is  in  legal  effect  the  condition  of 
the  bond  in  the  present  case.  It  is  true,  that  incorrect  recitals 
in  the  condition  may  sometimes  vitiate  the  bond,  as  in  case 
of  the  misdescription  of  a  judgment  in  a  writ  of  error  or 
injunction  bond,  (Carey  v.  Barclay,  3  Ala.  484;  Wiswall  v. 
Monroe,  4  Ala.  9  ;)  but  Avhere  a  statutory  bond  merely  super- 
adds a  condition  which  the  statute  does  not  require,  its 
validity  even  as  a  statutory  bond  is  not  affected  by  the  sur- 
plus matter,  which  will  be  rejected  as  surplusage.     Dixon  v. 

United  States,  1  Brock.  177 ;  United  States  v. ,  1  Brock. 

195;  Woods  v.  The  State,  10  Miss.  698 ;  Shunk  v.  Miller,  5 
Barn.  250  ;  Howie  v.  The  State,  1  Ala.  113.  In  the  present 
case,  however,  there  is  no  condition  which  is  not  required  by 
the  statute  superadded,  but  it  is  simply  recited  that  the  party 
was  elected,  in  August,  1845,  tax  collector  of  the  county  of 
Mobile,  to  collect  the  county  and  State  taxes  for  the  yeare 
1845  and  1846.  The  law  requires  the  tax  collectors  to  be 
elected  annually,  and  it  is  made  his  duty  to  collect  the  taxes 
for  the  next  succeeding  year,  (Clay's  Dig.  568,  §  59 ;)  and  con- 
struing the  bond  with  reference  to  the  kw,  under  the  influence 
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of  the  decisions  we  have  cited,  the  words  "to  collect  the 
county  and  State  tax  for  the  years  1845  and  1846,"  may  be 
rejected  as  surplusage. 

It  is  also  insisted  on  the  part  of  the  plaintifts  in  error,  that 
the  Circuit  Court  of  Montgomery  county  had  not  jurisdiction 
of  the  motion;  and  upon  this  point  we  think  the  view  taken 
by  the  counsel  in  relation  to  the  act  of  6th  March,  1848,  (Acts 
1847-8,  p.  8,  §  18,)  is  correct,  and  that  upon  it^face  it  is  clear 
that  it  was  intended  to  apply  only  to  defaults  committed  under 
that  act,  and  not  to  those  which  were  committed  before  its 
passage ;  yet  wc  think  the  jurisdiction  of  the  court  may  be 
sustained  under  the  act  of  3d  March,  1848,  for  the  reorgan- 
izing of  the  Comptroller's  and  Treasurer's  departments,  the 
12th  section  of  which  provides,  "  that  all  notices  issued  by  the 
Comptroller  of  public  accounts  against  any  delinquent  collec- 
tor of  the  revenue,  or  against  any  other  person  accountable 
for  the  public  money,  his  security  or  securities,  shall  be  made 
returnable  before  the  Circuit  Court  of  the  county  designated 
by  law  for  the  sitting  of  the  General  Assembly  ;  and  any 
special  court  called  for  the  purpose  aforesaid,  shall  be  held  as 
above  provided.     Acts  1847-8,  114.     This  section  was  evi- 
dently  drawn  with   reference  to  the  act  of  1820,  (Clay's 
Dig-  244,  §  16,)  which  conferred  jurisdiction  on  the  Circuit 
Court  of  Tuskaloosa  county,  and  must  have  been  intended  to 
embrace  cases  of  defalcation  which  originated  under  that  act, 
and  to  provide  especially  in  such  cases,  for  the  exercise  of 
jurisdiction  of  the  Circuit  Court  of  the  county  in  which  the 
General  Assembly  holds  its  sessions.     The  jurisdiction  is,  if 
possible,  still  clearer  under  the  act  of  29th  February,  1848^ 
which  provides  *'  that  all  motions  or  actions  required  by  the 
existing  laws  to  be  instituted  by  the  Attorney  General  in  the 
Circuit  Court  of  Tuskaloosa  county,  shall  hereafter  be  instituted 
and  brought  in  the  courts  of  Montgomery  county."     Acts 
1847,  141.     This  act  appears  to  have  escaped  the  attention 
of  the  counsel  upon  either  side,  but  its  language  is  too  plain, 
and  its  bearing  upon  the  question  at  issue  too  decisive,  to  re- 
quire any  comment  from  the  court.     Under  either  of  the  acts 
last  referred  to,  we  are  of  opinion  that  the  court  in  which 
the  proceedings  were  instituted  acquired  jurisdiction. 

In  relation  to  the  argument  which  is  drawn  from  the  use  of 
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the  term  "  immediately,"  in  the  statute  of  1820,  (Clay's  Dig. 
244,  §  16,)  if  it  is  intended  as  an  objection  to  these  proceed- 
ings on  the  ground  that  they  were  commenced  at  too  late  a 
period,  it  is  sufficient  to  observe,  that  the  rule  is,  that  a 
statute  specifying  a  time  within  which  a  public  officer  is  to 
perform  an  official  act,  regarding  the  rights  of  others,  is 
directory  merely,  as  to  the  time  within  which  the  act  is  to  be 
done,  unless  from  the  nature  of  the  act  to  be  performed,  or  the 
phraseology  of  the  statute,  the  designation  of  the  time  must 
be  considered  a  limitation  on  the  power  of  the  officer.  Peo- 
ple V.  Allen,  6  Wen.  486  ;  Pond  v.  Negus,  3  Mass.  230.  If 
this  rule  is  correct  in  its  application  to  individual  rights,  a 
fartion,  should  it  prevail  in  relation  to  public  interests,  and  in 
that  aspect  applies  in  its  full  force  in  the  present  case.  The 
requisition  that  the  proceedings  should  be  instituted  imme- 
diately after  the  default,  was  intended  simply  as  directions  to 
the  Comptroller,  and  not  in  any  wise  to  affect  the  proceeding 
or  the  subject  of  it. 

It  is  also  insisted,  that  this  proceeding  is  barred  by  the 
statute  of  limitations,  (Clay's  Dig.  481,  §  34,)  which  provides, 
that  no  person  shall  be  prosecuted  for  any  fine  or  forfeiture 
under  a  penal  statute,  unless  the  prosecution  for  the  same  be 
instituted  within  twelve  months  from  the  time  of  incurring 
the  fine  or  forfeiture ;  but  it  is  clear  that  this  statute  does  not 
apply  to  the  present  proceeding,  which  is  not  a  prosecution 
for  a  fine  or  forfeiture,  but  simply  a  mode  provided  by  the 
legislature  ibr  the  purpose  of  recovering  from  the  officer  in 
default,  the  money  in  his  hands.  Tlie  statute  under  which 
these  proceedings  are  instituted  is,  it  is  true,  of  a  penal  char- 
acter, because  it  gives  damages  against  the  party ;  but  the  act 
of  limitations  referred  to  must  be  construed  to  apply  to  those 
cases  in  which  the  fine  or  forfeiture  only  is  sought  to  be 
recovered.  Langdon  v.  Fire  Department,  17  Wend.  234.  It 
certainly  was  not  intended  to  defeat  a  remed}^  in  which  the 
damages  were  incidental  merely. 

Another  question  which  is  presented  by  the  record  is,  as  to 
the  validity  of  the  payments  made  by  Walker  to  the  Comp- 
troller on  the  8th  of  January,  1847.  By  the  act  of  1805,  it 
is  made  the  duty  of  the  Comptroller  "  to  examine,  settle  and 
^udit  the  accounts  of  all  public  debtors,  collectors  of  any  tax 
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or  revenue  payable  to  the  State  treasurer ;  to  call  upon  all 
such  debtors  to  render  accounts,  and  to  pay  into  the  treasury 
all  sums  and  balances  due,  and  on  their  failure  so  to  do,  to 
institute  proceedings  against  them  at  law."  Does  this  clause 
confer  upon  the  Comptroller  the  authority  to  receive  from  the 
tax  collector  the  revenue  which  he  has  collected  for  the  State? 
In  order  to  decide  this  question  correctly,  it  may  be  necessary 
to  consider  the  duties  of  the  other  officers  connected  with  the 
financial  department  of  the  State  ;  for,  if  it  should  appear  that 
the  legislature  has  required  these  payments  to  be  made  to  a 
different  officer,  it  would  seem  to  be  unnccessar}-  to  confer 
the  same  authority  upon  the  Comptroller,  and  would  thus 
furnish  a  strong  argument  against  giving  it  by  implication 
raerelJ^  There  is  mIso,  we  think,  an  obvious  policy,  in 
those  cases  in  which  the  public  interests  will  permit,  in  sepa- 
rating the  duties  and  authority  of  the  officers  of  the  same 
government ;  and  when  this  has  been  done,  when  the  legis- 
lature has  selected  a  particular  officer,  and  invested  him  with 
the  authority  to  receive  the  public  revenue  from  the  collect- 
ing officers  of  the  State,  we  know  of  no  principle  of  law,  no 
sound  or  valid  reason,  which  would  authorize  us  to  hold,  that 
the  same  authority  was  also  intended  to  he  conferred  upon 
another  officer  to  whom  it  was  not  expressly  given,  and  to 
the  discharge  of  whose  duties  it  was  entirely  unnecessary. 

The  State  treasurer  is  required  to  receive  and  keep  the 
moneys  of  the  State,  (Clay's  Dig.  576,  §  6,)  and  the  law  also 
expressly  requires  the  U\x  collectors  to  pay  into  the  public 
treasurv  all  moneys  due  from  them.  Clay's  Dig.  365,  §  42.' 
This,  we  should  suppose,  was  sufficiently  explicit  as  to  the  duty 
of  the  tax  collector  to  make  his  payments  to  the  State  treas- 
urer; but  bv  a  reference  to  the  clause  under  whieli  it  is 
insisted  the  [)ower  i.<  by  implication  conferred  upon  the  Comp- 
troller, it  will  be  seen  that  its  fnunens  could  not  have 
contemplated  the  payments  being  made  to  that  olHcer.  He  is 
to  audit  the  accounts  of  the  collector  of  the  revenue,-"  which 
are  payable  to  the  State  treasurer,'"  and  he  is  t/^call  u|>on  the 
public  debtors  "to  pay  into  the  State  treasury  all  balances 
due,"  &c.  The  legislature,  in  all  the  general  laws  connected 
with  the  finances  of  tlje  State,  seem  fully  to  liavo  recognized 
the  principle  to  which  we  adverted,  as  regards  the  separation 
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of  the  powers  and  duties  of  officers.  The  Comptroller  of 
public  accounts  is  but  the  State  auditor ;  and  while  he  has 
been  invested  with  the  duty  of  examining  and  settling  the 
accounts  of  the  State,  the  legislature  have  conferred  upon 
him  no  authority  to  receive  or  keep  the  public  funds,  or  to 
receive  payment  of  the  public  dues.  Those  duties  are  by  law 
confided  to  the  State  treasurer ;  and  the  line  which  divides 
the  duties  and  powers  of  the  two  officers,  is  clearly  thus  marked 
out  and  defined.  , 

The  case  of  the  United  States  v.  Giles,  9  Cranch,  is  the 
one  which  is  principally  relied  on  to  sustain  the  payment  to 
the  Comptroller.  In  that  case,  Giles  had  paid  the  money 
which  as  marshal  he  had  collected,  on  an  execution  in  favor 
of  the  United  States  against  a  public  debtor,  to  the  district 
attorney,  Avith  the  assent  of  the  comptroller  of  the  treasury. 
The  question  was  as  to  the  validity  of  this  payment.  The 
act  of  Congress  gave  to  the  comptroller  authority  "lo  provide 
for  the  regular  and  punctual  payment  of  all  moneys  which 
might  be  collected,  and  to  direct  prosecutions  for  all  delin- 
quencies of  officers  of  the  revenue,  (U.  S.  Stat,  at  Large,  vol. 
1,  66 ;)  and  the  court  held,  that  the  power  to  direct  the  prose- 
cution conferred  the  authority  to  direct  its  proceeds ;  but  if 
the  law  had  required  that  the  proceeds  when  collected  by  the 
marshal  should  have  been  paid  over  to  the  treasurer  of  the 
United  States,  the  comptroller  would  have  had  no  authority 
to  have  changed  the  law,  and  to  direct  the  payment  to  have 
been  made  to  any  other  person,  and  on  such  a  case  we  appre- 
hend that  the  decision  of  the  court  would  have  been  different. 
But  if  it  was  conceded  that  the  Comptroller,  by  virtue  of  the 
power  which  is  given  him  under  our  statute,  lo  institute  pro- 
ceedings against  public  defaulters,  can  direct  the  payments 
resulting  from  such  proceedings,  no  authority  is  conferred 
upon  him  under  this  clause  to  receive  the  payments  before 
the  institution  of  the  suit.  We  all  concur  in  the  opinion,  that 
the  payment  was  unauthorized  and  invalid. 

One  item  going  to  make  up  the  indebtedness  of  Walker, 
was  for  the  tax  upon  steamboats,  originating  under  the  act 
of  0th  of  February,  1846,  and  it  is  urged  on  the  part  of  the 
plaintiffs  in  error,  that  the  bond  on  which  these  proceed- 
ings were  instituted,  being  executed  before  the  passage  of  the 
act  referred  to,  does  not  cover  this  liability. 
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The  act  provides  for  the  levying  a  tax  on  all  steamboats 
navigating  the  waters  of  the  Alabama,  Tombigbee,  Black 
Warrior  and  Tennessee  rivers,  in  this  State;  for  its  collection 
by  the  assessors  of  Mobile,  Lauderdale,  and  Morgan  counties ; 
and  that  when  collected  it  t?hould  be  paid  over  to  the  tax 
collectors  of  those  counties  respectively.  Acts  1845-6,  3  §  3. 
The  lx)nd  was  approved  on  the  8th  of  November,  1845,  at 
which  time  there  was  no  law  in  force  which  required  any  tax 
to  be  levied  upon  steamboats. 

As  all  contracts  are  governed  by  the  laws  existing  at  the 
time  they  are  made,  the  determination  of  the  question  pre- 
sented must  depend  upon  the  construction  of  the  statute 
under  which  the  bond  was  given,  which  measures  the  extent 
of  the  liability  of  the  obligors.  The  object  of  all  ofl&cial 
bonds  is,  to  afford  security  to  the  public  against  the  defaults 
which  may  be  committed  by  the  officer  during  his  term  of 
office ;  as  these  duties,  and  especially  those  which  are  con- 
nected with  the  revenue  department,  must  necessarily  be 
varied  from  time  to  time,  as  the  interests,  policy  or  wants  of 
the  State  may  require,  it  is  impossible  to  suppose,  unless 
forced  to  the  conclusion  from  the  character  of  the  duties,  or 
the  phraseolog}^  of  the  statute,  that  the  legislature  could  have 
intended  to  restrict  the  force  of  the  obligation  to  those  duties 
only,  which  devolved  upon  the  officer  at  the  time  of  its  exe- 
cution and  approval.  But,  independent  of  these  considera- 
tions, we  think  the  condition  prescribed  by  the  statute  in 
relation  to  the  bonds  of  tax  collectors,  sufficiently  expressive 
upon  this  point.  This  officer  is  required  to  give  bond  in 
double  the  amount  of  the  taxes  of  his  county,  to  be  estimated 
by  the  judge  taking  the  same,  conditioned  for  the  faithful 
performance  of  the  duties  required  of  him  while  in  office. 
Aik.  Dig.  36  §  6.  There  are  not  only  no  words  limiting  the 
application  of  the  condition  to  past  laws,  but  the  language 
used  clearly  implies  that  the  bond  was  intended  to  extend  to 
all  duties  that  should  be  required  of  the  officer  during  his 
continuance  in  office,  thus  making  the  obligation  prospective 
in  its  operation  as  to  laws  im})osing  additional  duties  con- 
nected with  the  office. 

The  view  we  have  taken  upon  this  branch  of  the  case  ia, 
we  think,  clear  upon   principle,  is  sustained  by  authority — 
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White  V.  Fox,  22  Maine  341 ;  Bartlett  v.  The  Governor,  2 
Bibb  586 ;  Kindle  v.  The  State,  7  Blaekf.  586 ;  Governor  v. 
Ridgway,  12  Illinois  14 ;  and  is  not  within  the  influence  of 
any  of  the  cases  which  have  been  cited  by  the  counsel  for 
the  plaintiffs  in  error. 

In  the  case  of  The  United  States  v.  Kirkpatrick,  9  Wheat. 
720,  the  question  arose  upon  a  bond  given  for  the  faithful 
discharge  of  the  duties  of  his  office,  by  a  collector  of  direct 
taxes,  appointed  under  the  act  of  Congress  of  22d  July,  1813 ; 
and  the  court  there  held,  that  the  operation  of  the  bond  as  to 
the  liability  of  the  sureties,  Avas  to  be  restricted  to  the  duties 
exacted  by  the  collection  acts  passed  antecedent  to  the  date 
of  the  obligation ;  but  the  decision  turned  upon  the  construc- 
ti6n  of  those  acts,  from  which  it  appeared  that  a  permanent 
and  continuing  liability  for  duties  under  laws  passed  subse- 
quently to  the  execution  of  the  bond,  could  not  have  been 
contemplated  by  the  original  act  under  which  the  appoint- 
ment was  made ;  while  in  the  case  at  bar,  a  just  construction 
of  the  act  prescribing  the  condition  of  the  bond,  requires,  as 
we  think,  its  extension  to  laws  passed  subsequently  to  its 
execution. 

It  may,  perhaps,  be  questionable,  whether  the  legislature 
contemplated  the  discharge  of  duties  by  the  officer  which 
were  inappropriate  to,  and  discoDneclcd  with  his  office;  but 
upon  this  point  we  express  no  opinion,  as  we  are  satisfied  that 
the  duties  imposed  by  the  act  of  5th  February,  1846,  upon 
the  tax  collector  of  Mobile  county,  were  such  as  may  prop- 
erly be  regarded  as  a])pro[)i'iate  to  liis  office.  A  new  tax 
was  t(^  be  levied,  and  it  will  not  be  questioned  that  the  col- 
lection or  receipt  of  this  tax  should  be  devolved  upon  the 
tax  collectors;  and  if  the  property  taxed  was  peculiar  to 
Mobile  county,  the  duties  of  its  collection  should  have  been 
imposed  upon  the  officers  of  that  county.  In  this  case,  the 
property  was  transitory  in  its  nature,  and  it  was  not  only 
competent,  but  proper,  for  ihe  legislature  to  impose  the  tlu- 
ties  appertaining  to  the  collection  of  the  tax,  upon  the  officers 
of  those  counties  which,  from  their  position  with  regard  to 
the  property  taxed,  would  be  most  likely  to  ensure  the  ob- 
ject for  which  the  statute  was  passed. 

As  to  the  ratification  by  the  State  of  the  payments  made 
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by  Walker  to  Van  Dyke:  The  authority  to  receive  the 
public  revenue,  could  only  be  conferred  upon  the  latter  by 
law ;  and  if  the  law  did  not  confer  this  authority,  no  officer 
or  agent  of  the  State  could  do  so ;  and  if  no  officer  could 
authorize  the  payment,  none  could  afterwards  confirm  it. 
It  could  be  done  only  by  the  sovereign  power  of  the  State. 
The  People  v.  The  Phoenix  Bank,  24  Wend.  431 ;  Delafield  v. 
The  State  of  Illinois,  2  Hill  159.  The  fact,  therefore,  that 
an  agent  of  the  Stiite,  without  authority  of  law  to  confirm  the 
payments  to  Van  Dyke,  received  his  receipts  for  the  purpose, 
and  with  the  intention  of  using  them  as  evidence  in  a  suit 
against  him,  could  not  amount  to  a  ratification  of  the  pay- 
ments. 

In  relation  to  the  question  of  interest :  This  proceeding 
was  under  the  act  of  1820,  the  third  section  of  which  pro- 
vides, "that  in  every  case  of  delinquency,  the  court  trying 
the  cause  shall  grant  judgment  for  tlie  amount  due  the  State, 
together  with  fifteen  per  cent,  damages,  and  interest  at  the 
rate  ot  eight  per  cent,  per  annum,  from  tlie  day  on  which  the 
same  became  due."  Clay's  Dig.  245  §  18.  The  provisions 
of  the  act  of  6th  March,  1848,  are  prospective  in  their  opera- 
tion, and  apply  only  to  defaults  under  that  act;  the  act  of 
1820  remaining  in  full  force  as  to  all  prior  defaults  or  delin- 
quencies. Under  that  act,  as  we  have  seen,  fifteen  per  cent, 
damage.^,  as  well  as  interest,  should  have  been  given,  and  the 
error  of  the  court  was  in  favor  of  the  defendants  below  upon 
this  point. 

The  only  remaining  question  to  determine  is.  whether  the 
court  erred  in  rendering  judgment  against  all  of  the  defend- 
ants named  in  the  notice.  The  record  shows  that,  at  the 
return  term  of  the  notice,  the  motion  was  submitted  against 
three  of  the  defendants,  the  others  not  having  been  found, 
and  was  continued  on  the  application  of  these  defendants; 
that  it  was  regularly  continued  until  the  Fall  term,  1851,  when 
a  trial  was  had,  the  judgment  entry  showing,  by  a  recital  in 
the  body  of  the  judgment,  that  all  the  parties  to  whom  the 
notice  was  directed  a}>peared.  The  motion  indicated  by  the 
notice  was  in  law  discontinued  as  to  the  parties  not  served, 
but  these  parties  had  the  right  to  introduce  themselves  into 
court  at  any  subsequent  stage  of  the  proceedings,  and  by  so 
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doing,  the  discontinuance  was  cured.     Wheeler  v.  Bullard, 
6  Port.  352. 

This  disposes  of  all  the  points  raised  upon  the  record,  and 
there  being  no  error  in  the  proceedings,  the  judgment  is 
affirmed. 


FLAKE  &  FREEMAN  vs.  DAY  &  CO. 

1.  The  affidavit  of  the  defendant's  indebtedness  and  non-residence,  required  for 
the  issue  of  an  attachment  under  the  act  of  February  6,  1 846,  may  be  made 
by  an  agent  or  attorney. 

2.  The  act  of  February  5,  1846,  is  remedial,  and  should  receive  a  liberal  con- 

struction ;  its  object  was,  to  enable  the  complainant,  without  fii-st  reduciuy; 
his  demand  to  judgment,  to  reach  by  attachment  in  chancery  whatever  might 
be  attached  at  law,  and  also  money  aud  effects  of  his  debtor  in  the  hands  of 
third  persons  not  liable  to  seizure  from  their  nature. 

3.  AVheu  the  debtor's  property  is  purchased  by  a  third  pereon,  at  a  price  lead 

than  its  real  value,  with  intent  "  to  hinder,  delay  and  defraud"  creditors,  aud 
is  afterwards  resold  by  him,  the  creditor  may  attach  the  money  in  his  hand-s, 
the  proceeds  of  the  resale,  by  bill  in  chancery  under  the  act  of  1846. 

4.  When  the  bill  alleges  that  the  property  thus  fraudulently  sold  was  the  part- 
nership property  of  the  firm  who  Avere  complainant's  debtore,  while  the  «n- 
swere  aver,  and  the  proof  shows,  that  it  was  the  individual  property  of  one 
partner,  complainant  is  not  entitled  to  a  decree. 

Error  to  the  Chancery  Court  of  Barbour. 
Heard  before  the  Hon.  J.  W.  Lesesne. 

Jeremiah  Day  &  Co.,  of  Florida,  filed  their  bill  against 
Wm.  Flake  and  Wm.  Freeman,  in  which  they  set  forth,  that 
they  are  the  creditors  of  James  M.  Webb  &  Co.  copartners, 
and  recovered  a  judgment  against  them  in  Georgia,  in  Jan- 
uary, 1847,  for  $888,  besides  interest  and  costs,  which  remains 
unpaid ;  that  sometime  in  the  year  1846  the  defendants  pur- 
chased of  said  Webb  &  Co.  their  entire  stock  of  goods  then 
on  hand  in  Barbour  county,  together  with  all  their  notes  and 
accounts,  for  which  they  gave  their  note  for  $1000 ;  that  said 
defendants  effected  said  purchase  by  representing  to  Jas.  M. 
Webb,  who  managed  the  business  in  Alabama,  that  the  cred*- 
iters  of  Webb  &  Go.  had  issued  attichments  against  the  firm 
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in  Georgia,  and  were  about  to  do  so  against  the  concern  in 
F^arbour,  and  thereby  exciting  alarm  in  the  mind  of  James 
M.  Webb,  who  was,  as  they  allege,  a  weak-minded  man,  easi- 
ly imposed  upon :  that  by  this  means  they  effected  the  pur- 
chase of  the  entire  stock  of  goods,  and  of  the  notes  and  ac- 
counts, for  a  sura  greatly  below  their  value ;  that  the  Webbs 
soon  afterwards  discovered  that  the  representations  of  defend- 
ants were  false,  and  made  offers  to  rescind  the  sale.  This  the 
detendants  refused  to  do,  but  agreed  to  give  back  the  notes 
and  accounts  to  the  Webbs,  and  one  hundred  dollars,  if  the 
Webbs  would  give  up  their  note  for  $1000,  and  allow  them 
U)  retain  all  the  goods  and  one  account  on  a  particular  indi- 
vidual for  alx>ut  $60. 

The  bill  charges,  that  the  goods  so  obtained  were  worth 
about  $2000 ;  that  Webb  &  Co.  were  insolvent  at  the  time, 
and  so  known  to  be  by  defendants,  and  that  the  sale  and  pur- 
chase was  made  with  intent  "  to  hinder,  delay  and  defraud" 
the  creditore  of  Webb  &  Co. 

The  bill  further  avers,  that  the  defendants,  James  M.  and 
John  N.  Webb,  are  non-residents,  and  prays  publication  as 
to  them,  and  for  process  of  attachment  and  garnishment 
agreeably  to  the  act  of  February  o,  1846,  and  for  general 
relief. 

The  affidavit  made  when  the  bill  was  filed,  of  the  amount 
due  to  complainants,  and  that  Webb  k  Co.,  their  debtors, 
were  non-residents,  is  not  made  by  one  of  the  complainants 
to  the  bill,  but  by  their  solicitor  and  agent. 

The  Webbs  answered,  not  denying  the  bill  in  any  material 
])art,  but  rather  afiirming  its  most  material  allegations. 

Flake  and  Freeman  file  a  joint  answer,  in  which  they  admit 
the  purchase  of  the  goods,  notes  and  accounts  of  James  M. 
Webb,  but  allege,  that  they  were  the  goods,  notes  and  acouuts 
of  J.  M.  Webb  individually,  and  not  of  any  partnership.  They 
give  what  they  say  is  a  true  history  of  the  transaction,  in  which 
they  say  in  substance,  that  they  bought  the  goods,  Ac,  of 
James  M.  Webb,  at  his  own  instance ;  that  he  professed  to 
desire  to  raise  money  to  pay  off  his  creditors,  and  that  they 
had  no  intention  to  hinder  or  delay  creditors,  or  to  aid  him 
in  80  doing ;  that  the  stock  of  goods  was  old  and  unsaleable,  and 
thei  notes  and  accounts  mostly  small  and  difficult  to  collect ; 
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and  that  when  they  gave  their  note  for  $1000  for  the  whole, 
they  considered  that,  under  the  circumstances,  the}'  were  pay- 
ing a  fair  equivalent.  They  deny  making  any  false  represen- 
tations to  induce  Webb  to  sell ;  that  the  transaction  on  their 
part  was  fair  and  bona  fide^  and  Avas  so  on  the  part  of  Webb, 
as  far  as  they  knew ;  that  about  two  weeks  after  the  purchase, 
James  Webb  proposed  to  them  to  re-purchase  the  notes  and 
accounts,  saying  that  he  could  use  them  to  advantage  in  pay- 
ment of  his  creditors;  that  after  examining  the  books  and 
accounts  for  some  time,  Webb  agreed  to  take  them  and  one 
hundred  dollars  in  cash,  and  give  up  to  defendants  their  note 
for  $1000,  defendants  keeping  the  goods.  These  notes  and 
accounts  they  say  were  worth  not  over  $600. 

The  answer  further  alleges,  that  the  goods  they  bought 
were  sold  soon  after  the  purchase  to  one  Hendrix,  who  car- 
ried them  to  Georgia;  that  they  got  for  them  from  Hendrix. 
his  note  for  $600,  and  a  negro  man  "  run  from  Georgia,  taken 
subject  to  the  chances  of  his  entire  loss;"  that  the  goods  were 
seized  in  Georgia  under  executions  against  the  Webbs,  and 
that  they  were  compelled  to  pay  about  four  hundred  dollars 
to  relieve  them  from  these  Georgia  levies  to  protect  said  Hen- 
drix; that  they  then  took  the  unsold  goods  back  from  Hen- 
drix, and  gave  his  note  a  credit  for  $500,  they  retaining  the 
slave;  that  they  then  brought  this  remnant  of  goods  back  to 
Eufaula,  Alabamti,  and  sold  them  out  for  about  $500. 

They  deny,  that  any  aeeount  for  $60  was  retained  when 
the  notes  and  accounts  were  re-sold  to  James  M.  Webb;  deny 
that  said  Webb  was  of  weak  mind  and  easily  impo.scd  upon," 

They  demur  to  the  equii_\  of  the  bill. 

At  November  term,  1850.  a  motiou  was  made  to  dismiss 
the  bill  for  want  of  equity,  which  was  ovc  rruled.  Afterwards, 
at  the  same  term,. the  causo  coming  on  to  be  heard  on  the 
bill,  answers  and  proof,  the  Cliancellor  decreed : 

1.  That  the  purchase  by  Flake  and  Freeman  was  void  for 
fraud,  as  against  the  creditors  of  Webb  &  Co. 

2.  That  they  were  accountable  to  the  complainants  for  the 
value  of  said  goods. 

The  master  was  directed  to  ascertain  and  report  the  amount 
of  the  complainant's  debt,  and  the  value  of  goods  purchased 
of  James  M.  Webb  at  the  time  they  were  sold,  with  interest 
from  the  time  of  the  sale. 
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The  master,  on  the  motion  of  the  defendants,  was  subse- 
quently directed  to  ascertain  and  report  what  sum  defendants 
had  paid  to  rcheve  the  goods  from  the  Georgia  executions ; 
but  no  proof  was  ever  offered  by  defendants  under  this  order. 

The  master  rei)orted,  iliat  complainant's  debt  with  interest 
amounted  to  $1282 //u.  ^"^l  that  the  value  of  the  goods  pur- 
chased \>y  defendants  of  Webb,  with  interest,  was  $2057  jVo  » 
and  the  Chancellor  decreed  accordingly  a  ^jro  rata  share  to 
complainants,  as  by  agreement  another  case  of  the  same  kind 
against  the  complainants  was  submitted  at  the  same  time. 

As  to  the  proof  in  the  cau.se,  it  may  bo  said,  without  hesi- 
tation, that  it  establishes  the  case  made  by  the  bill  in  all  its 
material  allegations  touching  the  merits  of  the  cause. 

One  allegation  of  the  bill,  viz :  That  the  goods  purchased 
were  the  goods  of  the  copartnership  of  Jamfe  M.  Webb  &  Co. 
is  admitted  by  the  Webbs  and  denied  by  Flake  and  Freeman, 
and  there  is  nothing  in  the  record,  apart  from  the  answers  of 
the  Webbs,  going  to  establish  the  truth  of  that  allegation. 

The  refusal  of  the  Chancellor  to  dismiss,  and  the  decree 
which  was  rendered,  arc  assigned  for  error, 

Belseu  &  Rice,  for  plaintiffs  in  error: 

1,  Although  the  complainants  obtained  a  judgment  and 
execution,  and  return  of  no  property  found  in  the  State 
of  Georgia,  against  Webb  k  Co.,  it  is  clear  that  this  gave 
them  no  right  to  go  into  chancery  in  Alabama,  to  reach 
property  alleged  to  be  fraudulently  conveyod  by  Webb  &  Co. 
to  Flake  &  Freeman,  in  Alabama.  The  creditors  who  are 
authorized  to  invoke  the  jurisdiction  of  our  Chancery  Courts 
to  set  aside  fraudulent  conveyances,  are  only  those  creditors 
who  have  obtained  judgment  in  some  court  in  Alabama. 
Tarbell  v.  Griggs,  3  Paige,  207 ;  McElmoyle  v.  Cohen,  13 
Peters,  312  :  Saunders  v.  Watson,  14  Ala.  Rep.  198 :  Reese 
v.  Bradford,  13  Ala.  Rep.  844. 

2.  The  foregoing  was  undeniably  the  law  up  to  the  pas- 
sage of  the  act  of  5th  February.  1846.  And  that  act  was 
not  designed  to  repeal,  and  does  not  repeal  the  law,  in  this 
respect.  That  act  was  only  designed  to  confer  jurisdiction 
upon  our  Courts  of  Chancery,  upon  certain  conditions  therein 
shown,  in  favor  of  creditors  who  had  not  reduced  their  de- 
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mands  to  judgment,  when  they  complied  with  the  pre-requisites 
of  the  act,  when  the  debtor,  (either  "non-resident"  or  "ab- 
sconding,") at  the  filing  of  the  bill  owns  "  any  real  or 
personal  property,  of  either  a  legal  or  equitable  nature,  or  any 
choses  in  action  within  this  State,"  or  when  any  person 
"  within  this  State,"  is  at  the  filing  of  the  bill,  "  indebted  " 
to  any  such  debtor.  These  terms  thus  used  in  this  act,  show 
that  the  act  was  not  intended  to  reach  cases  where  the 
debtor  had  fraudently  sold  and  delivered  his  property,  and 
received  the  agreed  price  before  the  bill  was  filed;  because  in 
no  legal  sense  can  a  man  in  this  State  be  said  to  have  either 
a  legal  or  equitable  right  to  property  for  which  he  has 
received  the  agreed  price,  and  which  he  has  fraudulently  sold 
and  delivered.  Walke  v.  McGrehee,  15  Ala.  Rep.  183 ; 
Reavis  v.  Garner,  12  Ala.  Rep.  661 ;  Roden  v.  Murphy,  10 
Ala.  Rep.  804 ;  Harrel  v.  Whitman,  19  Ala.  Rep.  135  ;  Roby 
v.  Curry  &  Dismukes,  June  term,  1852,  by  Dargan,  C.  J. ; 
Patton  V.  Smith,  7  Iredell's  Rep.  438 ;  Logan  v.  Simmons,  6 
Iredell's  Equity  Rep.  180 ;  Moore  v.  Simpson,  5  Litt.  Rep. 
49 ;  Eaton  v.  Breathett,  8  Humph.  Rep.  534. 

3.  The  property,  choses  in  actions  and  debts,  which  are 
authorized  by  the  act  of  1846  to  be  reached  by  bill  and 
attachment,  must  not  be  such  as  the  debtor  had  once  owned 
and  had  sold  to  a  purchaser,  who  had  paid  for  and  consumed 
them,  or  sold  them  again  long  before  the  filing  of  the  bill,  but 
such  as  the  debtor  could  have  recovered  by  suit  at  the  filing 
of  the  bill,  such  as  he  owned  either  legally  or  equitably  at  the 
filing  of  the  bill.  This  is  made  obvious  by  the  provisions 
contained  in  the  fourth  section  of  the  act,  which  directs  a  sale 
within  ten  days  of  the  perishable  property,  without  any  trial 
or  contestation;  and  by  the  sixth  section,  which  makes  it  the 
imperative  duty  of  the  court  to  appropriate  the  property 
attached,  "  to  the  satisfaction  of  the  complainant's  claim,"  and 
provides,  that  if  it  should  not  be  sufficient  to  pay  the  amount 
of  the  decree,  an  execution  may  issue,  "  to  be  levied  on  other 
property  in  the  State,  or  the  register  may  issue  a  summons 
garnisheeing  any  other  debtor  or  debtors  of  said  principal  de- 
fendant in  the  same  manner  and  subject  to  the  same  rules  that 
garnishments  are  now  under  by  the  laws  of  this  State." 
Yarbrough  v.  Hudson,  19  Ala.  Rep.  654.     The  ninth  section 
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of  the  act  makes  void  any  transfer,  sale  or  assignment  by  the 
debtor,  of  the  property  attached,  "after  such  attachment," 
clearly  indicating  that  the  property  attached  was  such  only  as 
the  debtor  had  not  transferred  or  sold  before  such  attachment. 
No  part  of  the  act  of  1846  authorizes  an}'  person  to  claim 
the  property  attached ;  nor  does  it  contemplate  or  provide  for 
any  contestation  as  to  the  (ownership  of  the  property ;  thus 
plainly  showing  that  it  extends  to  no  property  which  had 
been  sold  by  the  debtor,  and  that  it  confers  no  authority  to 
pronounce  a  decree,  for  a  specified  sum  of  money,  against 
those  who  are  alleged  by  the  bill  to  have  been  fraudulent 
purchasers  of  it  from  the  debtor  prior  to  tlic  filing  of  the  bill, 
nor  against  any  person  who  claimed  to  have  purchase!  the 
property  prior  to  the  filing  of  the  bill,  and  paid  for  it  the 
agreed  price,  and  then  sold  it  again  to  a  third  person,  who 
bought  it  fairly  and  paid  for  it  a  fair  price.  A  fraudulent 
purchaser  of  goods  from  a  debtor  cannot  be  held  liable  to  a 
creditor  in  chancery  for  the  value  or  proceeds  of  the  goods, 
if  before  any  bill  filed  against  him  he  has  sold  them  to  a  third 
person,  who  bought  and  paid  for  them  fairly,  especially  if  the 
creditor  has  not  reduced  his  claim  to  judgment  in  this  State. 

4.  The  act  of  5th  February,  1846,  is  not  retrospective,  and 
cannot  entitle  complainants  to  come  into  chancery,  to  reach 
property  of  their  debtor  whicli  their  bill  charges  wjls  fraudulent- 
ly sold,  and  delivered  and  paid  f<)r,  but  does  not  allege  or  show 
was  fraudulently  sold  after  the  5th  February,  1846.  Bell  v. 
Glazier,  13  N.  11.  Rep.  134,  (note  the  difference  between  our 
law  and  the  law  of  N.  H. :)  Kidd  v.  Montague,  19  Ala.  Rep. 
619 ;  Barnes  v.  Mayor,  19  Ala.  Rep.  707. 

5.  Where  a  bill  is  filed  in  1850,  seeking  to  set  aside  an 
alleged  fraudulent  sale  of  personal  property  made  by  a  debtor 
in  1846,  and  the  bill  does  not  show  that  the  fraudulent  sale 
occurred  after  the  5th  February,  1846,  and  does  not  show 
ihat  complainant  had  ever  obt:iined  judgment  in  this  State, 
nor  that  he  was  a  creditor  at  the  time  of  such  sale,  such  bill 
cannot  be  sustained  under  the  act  of  1846,  or  any  other  law. 

6.  A  creditor  who  files  his  bill  in  1850,  and  makes  no 
other  allegation  of  indebtedness  to  him  than  that  he  recovered 
a  judgment  in  one  of  the  courts  of  Georgia  in  1847,  does  not 
thereby  show  that  he  was  a  creditor  in  1846.     14  Ala.  139. 

10 
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7.  The  title  to  relief  relied  on  by  the  complainants,  is  tha 
statute  of  February  5, 1846.  The  general  rule  is,  that  where 
a  party  takes  oi-  claims  by  statute  or  title  on  record,  "  every 
thing  essential  to  that  title  must  be  apparent  upon  the  record." 
''An  omission  of  a  statute  requisite,  is  fatal,"  notwithstanding 
the  agreement  of  the  parties  to  omit  it.  United  States  v. 
Slade,  2  Mason's  Rep,  71 ;  Mitchell  v.  Kirtland,  7  Conn.  Rep. 
229 ;  <  lantly  v.  Ewing,  3  How.  U.  S.  Rep.  713 ;  United  States 
V.  Kendrick,  2  Mason's  Rep.  69 ;  Thatcher  v.  Powell,  6 
Wheat.  Rep.  119-127. 

8.  Unless  the  complainants  have  shown  by  their  bill,  that 
they  have  complied  with  every  requisite  of  the  statute,  they 
have  no  title  to  relief,  and  the  Chancery  Court  had  no  power 
to  grant  any  relief.  It  is  a  question  of  power.  And  if  the 
court  had  no  power,  the  consent  of  the  parties  could  not  con- 
fer it.  Flake  &  Freeman  have  made  no  consent,  and  have 
not  waived  the  right  to  raise  this  question  of  power. — See 
the  cases  cited  in  the  next  preceding  paragraph. 

9.  The  court  had  no  power,  no  jurisdiction,  in  this  case, 
because  at  least  two  of  the  requisites  of  the  statute  are 
omitted,  to-wit : 

I.  No  "  af&idavit  is  made  by  the  complainant  or  complain- 
ants or  some  one  of  them,  that  the  defendant  or  defendants 
are  indebted  as  charged  in  the  bill,  and  that  the  defendants 
are  non-residents,"  &;c.  United  States  v.  Kendrick,  2  Mason's 
Rep.  69 ;  Hardaway  v.  Biles,  1  Smedes  &  Marsh.  657  ;  Toul- 
min  V.  Bennett,  3  Stew.  &  Por.  225 ;  Cook  v.  The  U.  States, 
1  G.  Green's  (Iowa)  Rep.  39  :  Green  vault  v.  Bank,  2  Doug. 
(Michigan)  Rep.  498  ;  Laight  v.  Morgan,  1  Johns.  Cases,  429  ; 
4  Denio  Rep.  71,  93,  118,  592 ;  Bell  v.  Moore,  9  Ala.  Rep. 
823 ;  Taylor  v.  Watkins,  4  B.  Monroe,  561 ;  9  Ala.  748  i 
McReynolds  v.  Neal,  8  Humph.  Rep.  12 ;  Thruston  v.  Mas- 
terson,  9  Dana,  236 ;  Commissioners  v.  Gaines,  3  Brevard's 
Rep.  396 ;  5  Pike,  32  ;  Brown  v.  Woods,  6  J.  J.  Marsh.  11 ; 
Ladbroke  v.  James,  Willis'  Rep.  199 ;  Little  v.  Hasey,  12 
Mass.  Rep.  319 ;  7  Georgia  Rep.  52 ;  1  McLean,  471 ;  Den. 
ning  v.  Corwin,  11  Wend.  Rep.  647 ;  4  B.  Monroe,  569  • 
Shivers  v.  Wilson,  5  Har.  &  John.  130. 

II.  It  is  not  shown  by  the  bill,  that  the  alleged  non-resi- 
dent debtors,  either  at  the  filing  of  the  bill  or  any  time  since 
the  5th  February,  1846.   had  (that  is.   owned  or  possessed) 
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"  any  real  or  personal  property  of  either  a  legal  or  equitable 
nature,  or  any  choses  in  action,  within  this  State,"  or  that  any 
person  "  within  this  State  "  is  indebted  to  said  debtors.  And 
no  property  or  debt  was  in  fact  attached.  Therefore  the 
court  had  no  power  to  render  a  decree,  because  the  sixth 
section  of  the  act  of  1846  shows  that  there  can  be  no  decree 
unless  there  is  "  property  acttached.'" 

If  there  is  "  property  attached,"  and  when  sold  under  the 
decree  it  proves  to  be  insufficient  to  pay  the  complainant's 
claim,  then,  but  not  until  then,  can  any  execution  or  garnish- 
ment be  awarded  or  issued. 

A  garnishment  issued  before  the  decree  is  made,  is  a  nullity, 
and  cannot  of  course  confer  jurisdiction. 

This  section  also  makes  it  clear  that  the  appearance  of  the 
alleged  fraudulent  purchasers  from  the  debtor,  and  the  filing 
of  an  answer  by  them,  cannot  confer  jurisdiction  upon  the 
Chancery  Court.  How  can  the  appearance  and  answer  of  any 
defendant  in  such  chancery  proceeding,  annul  the  positive 
requirements  of  the  statute,  or  cure  the  omission  of  com- 
plainant to  show  by  his  bill  a  case  within  the  jurisdiction  of 
the  court?  Who  ever  heard  it  contended  that  a  bill  deficient 
in  matter,  became  good  by  the  appearance  or  answer  of  a  de- 
fendant? There  is  no  waiver  in  the  case  on  the  part  of  Flake 
&  Freeman.  Dew  v.  Bank,  9  Ala.  Rep.  323;  Brooks  v. 
Godwin,  8  Ala.  Rep.  296 :  Shivers  v.  Wilson,  5  Ear,  &  Johns. 
Rep.  130. 

10.  Our  siatutes  authorizing  the  issuing  of  attachments  at 
law,  are  cssentialh'  different  in  their  objects  and  provisions, 
from  the  act  of  5th  February,  1846,  and  the  jurisdiction  of 
courts  of  law  is  different  from  chancery  jurisdiction,  and  may 
be  acquired  by  facts  and  occurrences  which  would  not  under 
the  act  of  1846  confer  jurisdiction  on  a  chancery  court.  An 
attachment  at  law,  although  issued  without  bond  or  affidavit, 
is  to  be  abated  on  plea  in  abatement.  Clay's  Dig.  55,  §  3, 
The  provisions  of  the  act  are  wholly  different.  The  object 
of  an  attachment  at  law,  is  to  compel  the  appearance  of  the 
defendant.  If  he  appears,  his  appearance  gives  jurisdiction 
to  the  court  at  law,  however  void  the  process.  Burroughs  v. 
Wright,  3  Ala.  Rep.  43.  On  the  other  hand,  the  appearance 
of  the  defendants  iu  this  case  cannot  confer  jurisdiction  on 
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the  Court  of  Chanceiy.  Before  the  Court  of  Chancery  can 
acquire  jurisdiction  under  the  act  of  1846,  an  attachment 
must  not  only  issue  according  to  its  requisitions,  but  some  of 
the  property  or  debts  of  the  debtor  must  be  actually  "  at- 
tached."—See  §§  1  and  6  of  the  act  of  1846.  "  An  attach- 
ment cannot  exist  without  custody  or  possession  either  by  the 
officer  or  his  servant."  There  was  no  levy,  no  property 
attached  in  this  case.  Burroughs  v.  Wright,  19  Vermont, 
510. 

11.  Courts  of  Chancery,  under  the  act  of  1846,  must  not 
only  have  jurisdiction  of  the  parties,  but  they  must  also  have 
jurisdiction  over  the  subject  matter,  and  also  of  the  process. 
And  if  there  is  a  want  of  jurisdiction,  either  as  to  parties,  the 
subject  matter,  or  the  process,  the  decree  must  be  reversed  and 
the  bill  dismissed.  The  Court  of  Chancery,  as  to  the  special 
authority  conferred  on  them  by  the  acts  of  1846,  is  an  inferior 
or  limited  court.  Thatcher  v.  Powell,  *  6  Wheat.  119  ;  11 
Wend.  647-652 ;  Shivers  v.  Wilson,  5  Har,  &  Johns.  Rep. 
130.  The  subpa'na  brings  F.  &  F.  into  court,  but  after  they 
come  in  and  look  into  the  bill,  all  objections  are  open  to  them. 
They  cannot  object  until  they  do  come  in,  and  it  would  be 
strange  to  say  that  coming  in  was  a  waiver  of  objections. 

12.  Conceding  {ex  gratia  argumenti)  that'the  goods  could 
have  been  attached  under  the  act  of  1846,  so  long  as  they  re- 
mained in  the  hands  of  Flake  &  Freeman,  the  alleged  fraudu- 
lent purchasers,  yet  they  could  not  be  attached  after  they 
were  sold  by  F.  &  F.  to  Hendricks.  For  although  the  title 
to  the  goods  did  not  pass  to  F.  &  F.  as  against  the  creditors 
of  Webb,  yet  the  title  did  pass  by  the  sale  of  F.  k  F.  to 
Hendricks.  This  last  sale  is  treated  as  valid  by  the  bill  itself, 
and  is  not  drawn  in  question  either  by  the  pleadings  or  the 
proofj  and  of  course  passed  the  title  to  Hendricks.  This 
occurred  long  before  the  bill  was  filed,  and  therefore  when 
the  bill  was  filed,  these  goods  were  not  the  property  of  Webb 
&  Co.,  but  the  proj)erty  of  Hendricks ;  and  this  appears  by 
the  bill  itself  The  bill  then  shows  upon  its  face,  that  the 
case  therein  stated  is  not  a  case  within  the  jurisdiction  of  the 
Court  of  Chancery,  nor  within  tlie  })rovisions  of  the  act  of 
1846.    5  liar.  &  Johns.  130. 

If  all  the  objection.-:^  are  overruled,  then  the  decree  cannot 
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be  sustained.  Among  other  objections  to  it,  are  the  /ollow- 
ing,  to-wit : 

I.  The  non-residence  of  Webb  is  not  charged  to  be  in  the 
^knowledge  of  F.  &  F.     The  averment  of  their  non-residence 

is  not  admitted  by  F.  &  F.,  but  is  denied  in  their  answer. 
This  material  averment  is  not  proved.  This  is  fatal,  and  the 
bill  must  be  dismissed. 

II.  There  is  a  material  variance  between  the  allegations 
and  proofs,  in  this  :  The  bill  alleges  that  the  goods  were  the 
property  of  the  firm  of  Webb  &  Co.  This  allegation  is  de- 
nied, and  it  is  shown  that  they  were  the  individual  property 
of  James  M.  Webb,  who  is  alleged  to  be  insolvent.  This  is 
fatal  to  the  decree.  Craig  v,  Craig,  6  Iredell's  Eq.  Rep.  191 ; 
Johnson  v.  King,  6  Humph.  Rep.  233,  and  the  note  to  that 
case ;  12  Ala.  714 ;  Paulding  v.  Lee  &  Ivey,  20  Ala.  753 ; 
19  Ala.  Rep.  596;  Cook  v.  Arthur,  11  Iredell's  Law  Rep. 
408 ;  4  Dev.  Rep.  367  ;  14  Missouri,  465. 

III.  F.  &  F.  are  charged  by  the  original  decrees  as  gar- 
nishees, contrary  to  the  express  provisions  of  the  sixth 
section  of  the  act  of  1846,  which  shows  that  judgment  cannot 
be  given  in  the  first  instance  against  them,  nor  until  after  a 
decree  is  rendered  against  the  Webbs  (the  debtors)  and  a  sale 
under  that  decree,  and  a  deficiency  thus  ascertained.  This 
is  fatal.  Ladbroke  v.  James,  Willes'  Rep.  199 ;  Service  v. 
Heermance,  1  Johns,  Rep.  91.  The  garnishment  which  thus 
may  issue  after  judgment,  can  reach  only  what  a  garnishment 
at  law  would  reach, — See  §  6.  A  garnishment  at  law  would 
not  lie  against  F.  &  F. 

IV.  F.  k  F.  are  charged  with  the  value  of  the  goods  as 
estimated  by  witnesses,  and  interest  thereon  from  the  time 
they  sold  them  to  the  Hendricks,  without  allowing  them 
credit  for  what  they  paid  Webb  ($600)  for  them. 

As  they  sold  the  goods  to  Hendricks,  and  that  sale  is  not 
assailed  by  complainants  for  unfairness,  it  was  unjust  to 
charge  them  with  more  than  they  received  on  that  sale, 
deducting  therefronr  the  $600  paid  by  them  to  Webb.  No 
interest  was  allowable  until  the  bill  was  filed.  Hudson  v. 
Crutchfield,  12  Ala.  Rep.  433. 

The  averment  as  to  the  $60  account  cannot  be  noticed, 
because  it  does  not  show  the  name  of  the  person  who  owed 
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that  account,  or  whether  he  resided  within  this  State  or  not. 
And  there  is  no  proof  as  to  the  $60  account.  The  answer 
denies  the  averment  as  to  that.  And  the  decree  cannot  be 
aided  by  anything  said  as  to  that  account,  for  it  is  not  proved. 
It  is  said  by  the  counsel  for  complainants,  that  James  M. 
Webb  was  of  weak  mind  and  imposed  upon,  and  therefore 
could  have  filed  a  bill  against  F.  &  F.  This  is  a  great  mis- 
take :  1st.  Because  the  bill  shows  distinctly  that  his  intent  in 
selling  was  to  defraud  his  creditors.  This  intent  would  bar 
him  from  any  relief  in  chancery,  although  such  intent  was 
not  his  only  motive.     Matthews  v.  Bliss,  22  Pick.  48. 

Cato  and  Elmore  &  Yancey,  contra : 

1.  The  objection  to  the  affidavit  cannot  be  made  at  the 
hearing,  after  the  party  has  appeared  and  pleaded,  being  an 
irregularity  only.  Brooks  k  Lucas  v.  Goodwin,  8  Ala.  296; 
Voorhies  v.  Jackson,  10  Peters  449 ;  Smith  v.  Chapman,  6 
Porter  365. 

2.  It  is  only  an  irregularity,  and  the  objection  must  be  ta- 
ken at  the  first  term  after  the  party  is  brought  into  court. 
1.  By  motion  to  quash,  when  the  defect  appears  on  the  face 
of  the  proceedings.  Lowry  v.  Stowe,  7  Porter  483 ;  Calhoun 
v.  Cozzens,  3  Ala.  21;  McCartney  v.  Branch  Bank  at  Hunts- 
ville,  3  Ala.  709.  2.  By  plea  in  abatement,  when  the  defect 
does  not  appear  in  the  proceedings.  Jackson  v,  Stanly,  2 
Ala.  326 ;  Calhoun  v.  Cozzens,  3  Ala.  21 ;  Conklin  v.  Harris, 
b  Ala.  213;  Cobb  v.  Force,  6  Ala.  408 ;  Jones  v.  Pope,  6  Ala. 
154 ;  Loomis  v.  Allen,  7  Ala.  706 ;  Roberts  v.  Burke,  6  Ala. 
348. 

3.  On  motion  to  quash,  as  decided  by  the  authorities  above, 
everything  in  the  proceedings  is  taken  as  true.  The  facts 
stated  are  admitted  to  be  true,  and  they  are  those  which  au- 
thorize the  bill  and  process.  The  affidavit  is  required  on  the 
same  principle  as  in  cases  of  injunction  and  ne  exeat,  to  affi)rd 
to  the  Chancellor  imma  facie  evidence  of  the  truth  of  the 
facts  on  which  he  is  required  to  make  the  order  for  the  pro- 
cess to  issue. 

To  require  the  affidavit  of  the  complainant  alone  would 
defeat  the  objects  of  the  law,  in  cases  where  the  debtor  was 
absconding  or  disposing  of  his  property,  if  the  creditor  lived 
in  another  State  or  was  absent  at  the  time. 
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This  construction  would  not  permit  the  bill  to  be  filed 
where  the  creditor  had  already  disposed  of  his  property  fraud- 
ulently. 

The  law  gives  additional  remedies  to  a  creditor,  and  must 
be  construed  to  advance  the  remedy.  Can  the  garnishee  at 
law  demur  to  the  declaration  for  want  of  affidavit,  when  it 
discloses  the  loss  of  the  note  ?  The  statute  is  director}'  only. 
King  V.  Trustees,  kc,  7  B.  &  Ores.  6 ;  Lester  v.  Cummings, 
8  Hump.  335 ;  Pollard  v.  Taylor,  13  Ala.  604 ;  Boyd  v.  Boy- 
less,  4  Hump.  386 ;  Murray  v.  Cone,  8  Porter  250 ;  Stapler 
V.  Hurt,  16  Ala.  804 ;  Runyan  v.  Morgan,  7  Hump.  210. 

4.  The  garnishees  cannot  take  advantage  of  an  irregularity 
in  the  proceedings  between  the  parties.  Smith  v.  Chapman, 
6  Porter  365 ;  Lowry  v.  Clements,  9  Ala.  422. 

5.  On  the  issue  between  the  plaintiff"  and  the  garnishee,  the 
indebtedness  of  the  defendant  is  not  a  question  involved. 
Jones  V.  Pope,  6  Ala.  154. 

6.  It  follows,  from  ,the  principles  laid  down  in  the  above 
cases,  that  Flake  &  Freeman  cannot  contest  the  facts  or  grounds 
on  which  the  bill  is  allowed  under  the  statute;  cannot  contest 
the  indebtedness  of  Webb  &  Co.,  or  their  non-residence,  or 
their  partnership,  or  the  fact  that  they  had  property  or  choses 
in  action  in  Alabama,  and  were  doing  business  here  as  part- 
ners. They  may  contest  the  fact,  \vhether  the  goods  bought 
by  them  were  partnership  goods,  for  the  purpose  of  showing 
that  they  are  not  liable  as  debtors  of  the  firm,  or  as  having 
the  property  of  the  firm,  and  their  denials  in  the  answer  on 
this  point  may  be  taken  for  what  they  are  worth. 

7.  The  Webbs,  and  especially  James  M.  Webb,  who  had 
the  management  of  the  goods  in  Alabama,  admit  every  alle- 
gation in  the  bill  necessary  for  a  decree  against  them,  if  the 
proof  authorizes  a  decree  against  Flake  &  Freeman.  As  to 
the  liability  of  1^'lake  k  Freeman : 

1.  If  a  fraudulent  vendee  exchanges  the  property,  that 
which  is  received  by  him  in  exchange  is  substituted  in  the 
place  of  that  bought,  and  if  sold  by  him  he  will  be  held  to 
account;  and  if  the  property  is  not  in  the  State  he  is  liable ; 
and  these  principles  apply  to  cases  under  the  statute.  Abney 
v.  Kingsland,  10  Ala.  355 ;  Carville  v.  Stout,  10  Ala.  796 ; 
Stapler  v.  Hurt,  16  Ala.  800;  Sanders  v.  Watson,  14  Ala. 
Rep.  197. 
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2.  The  complaiuants  were  creditors  of  Webb  k  Co.  at  the 
time  of  the  sale,  and  had  then  brought  suit  on  the  note,  the 
foundation  of  the  judgment  on  which  this  bill  was  filed.  The 
record  from  Georgia  is  proof  of  the  facts  contained  in  it;  that 
is,  it  is  proof  that  the  Webbs  were  sued  on  a  note  described  in 
it,  antl  that  judgment  was  rendered  thereon.  The  judgment 
is  proof  of  the  making  of  the  note  by  the  Webbs ;  the  credit 
on  it  was  before  the  sale,  and  this  is  an  admission  by  the 
Webbs,  before  the  sale,  of  indebtedness  to  complainants,  and 
is  proof  of  the  fact.  Dubose  v.  Young,  14  Ala.  139.  If  on 
the  bill  they  are  subsequent  creditors,  the  sale  being  made  to 
defeat  existing  creditors,  complainants  can  take  advantage 
of  it. 

3.  The  answers  of  Flake  &  Freeman  show  there  were  other 
debts  to  a  considerable  amount.  They  bought  them  with  a 
knowledge  of  outstanding  debts,  for  a  grossly  inadequate 
price,  under  suspicious  circumstances ;  and  these  facts  would 
constitute  the  purchase  fraudulent,  even  against  subsequent 
creditors.  Inadequacy  of  price,  &c.  Proper  v.  Henderson, 
11  Ala.  487 ;  Bridges  v.  Eggleston,  14  Mass.  250. 

4.  The  answers  of  Flake  &  Freeman  are  entitled  to  no 
weight  as  evidence  ;  they  both  swear  to  facts  which  occurred 
with  one  only ;  the  answer  has  the  mark  of  falsehood  on  it, 
and  is  contradicted  in  material  matters  by  various  witnesses. 

5.  The  goods,  notes  and  accounts  were  Avorth  more  than 
$2000.  In  fact,  the  goods  realized  by  sale  $1800,  and  the 
notes  and  accounts  were  estimated  by  Flake  &  Freeman  at 
about  $900.  In  the  final  arrangement,  by  their  admission 
they  got  the  goods  for  one  hundred  and  sixty  dollars'  worth 
according  to  the  witnesses,  and  according  to  the  answer,  sold 
for  $1300. 

6.  The  only  goods  shown  to  have  been  under  the  manage- 
ment or  control  of  the  Webbs,  or  either  of  them,  are  the 
goods  bought  by  Flake  k  Freeman,  and  were  in  fact  partner- 
ship assets.  It  may  be  true,  they  bought  of  James  M.  Webb, 
and  dealt  with  him  individually,  but  that  makes  no  difference. 
To  allow  Flake  k  Freeman  a  credit  for  what  they  paid,  would 
be  to  encourage  frauds  and  hold  out  temptations  to  commit 
them  and  speculate  on  the  chances.  But  they  are  credited — • 
that  is,  they  are  not  charged  with  anything  but  what  they  got 
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from  the  sale  of  the  goods ;  if  they  are  to  be  credited  with 
the  price  agreed  to  be  given,  then  they  should  be  charged 
with  the  value  of  the  notes  and  accounts,  as  estimated  by 
themselves ;  and  this  would  bring  it  back  to  the  amount  for 
which  they  sold  the  goods.  Note  the  rule  as  to  construction 
of  statutes,  where  a  penalty  or  forfeiture  of  title  is  to  be  in- 
curred. The  garnishment  is  a  writ  of  attachment,  and  when 
served  on  a  party  having  property  or  effects  of  the  debtor, 
or  indebted  to  the  debtor,  is  a  levy  on  such  property  or  ef- 
fects or  debts. 

PHELAN,  J. — Two  objections  are  taken  in  this  case  by 
plaintiffs  in  error,  to  the  exercise  of  jurisdiction  by  the  Chan- 
cery Court. 

The  first  is,  that  it  is  not  competent  for  any  one,  but  soaie 
one  of  the  complainants,  to  make  the  oath  required  by  the 
statute  of  the  indebtedness  of  the  defendants,  and  of  their 
non-residence ;  because,  the  only  words  used  in  the  statute 
are  the  words,  "complainant  or  complainants,  or  some  one  of 
them."  This  statute  was  evidently  intended  to  extend  the 
remedy  by  attachment  in  chancery  for  the  recovery  of  simple 
contract  debts,  without  putting  the  creditor  to  the  necessity 
of  first  reducing  his  demand  to  a  judgment  at  law.  Its  ob- 
ject was  remedial,  and  it  must  receive  a  liberal  construction. 
To  hold  that,  in  a  matter  merel}'  formal  and  preliminary  to 
the  proceeding,  the  complainant  cannot  act  by  another,  be- 
cause he  is  alone  expressly  mentioned  in  the  statute,  would 
be  inconsistent  with  the  nature  and  design  of  the  law.  See 
Foster  k  Co.  v.  Walker,  2  Ala.  177 ;  Murray  v.  Cone,  8  Por- 
ter 250. 

We  have  a  general  statutory  declaration  that  the  "  attach- 
ment law  of  this  State  shall  not  be  rigidly  construed."  Clay's 
Dig.  59,  §  17.  The  act  of  February  5,  1846,  comes  fairly 
within  the  scope  of  this  declaration. 

The  next  objection  taken  is,  that  the  facts  of  the  case  do 
not  bring  it  within  the  scope  of  the  jurisdiction,  that  being 
strictly  a  statutory  jurisdiction.  The  latter  proposition  is 
conceded.  Let  us,  then,  examine  what  is  the  true  construc- 
tion of  the  statute,  that  we  may  determine  whether  the  facta 
of  the  case  set  forth  in  the  bill  bring  it  within  this  statutory 
jurisdiction. 
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The  object  of  this  statute  of  February  5,  1846,  (Acts  of 
1845-6,  p.  17)  beyond  doubt,  was  to  enable  creditors  to  avail 
themselves  of  the  process  of  attachment  by  suit  in  chancery 
for  the  recovery  of  debts  against  "  non-resident"  and  "  ab- 
sconding" debtors,  and  such  as  were  "  disposing  of  their  pro- 
perty with  fraudulent  intent,"  without  being  subjected  to  the 
delay  occasioned  by  the  rule  always  enforced  previously, 
which  required  that  the  creditor  should  reduce  his  demand  to 
a  judgment  at  law,  when  it  was  a  demand  properly  cogniza- 
ble by  the  courts  of  law,  before  he  could  invoke  the  aid  of  a 
court  of  chancery.  This  was  manifestly  the  chief  end  in  view 
at  the  passage  of  that  act.  The  statute  says :  "  That  when  any 
person  or  persons,  who  are  non-residents  of  this  State,  have 
any  real  or  personal  property  of  either  a  legal  or  equitable  na- 
ture, or  any  choses  in  action  within  this  State,  or  when  any  per- 
son or  persons  within  this  State,  whether  residents  or  not,  are 
indebted  to  any  person  or  persons  who  are  non-residents  as 
aforesaid,  and  the  latter  named  non-residents  shall  be  indebted 
to  any  citizen  of  this  or  any  other  State  or  States,  it  shall  be 
lawful  for  such  last  named  creditor  or  creditors,  without  hav- 
ing first  obtained  a  judgment  at  law,  to  file  a  bill  in  chancery 
to  have  said  real  or  personal  property,  choses  in  action  and 
debts  attached." 

The  second  section  enacts,  that  when  debts,  or  choses  in 
action  or  effects  are  attached,  the  debtor  or  the  person  hold- 
ing in  his  possession  any  chose  in  action  shall  be  made  a  de- 
fendant to  the  bill. 

The  third  section  extends  the  provisions  of  the  act  to  ab- 
sconding debtors,  and  such  us  are  disposing  of  their  property 
fraudulently. 

Such  are  the  main  provisions  of  the  statute.  What,  we  will 
next  inquire,  are  the  facts  alleged  in  the  bill  ?  They  are 
briefly  as  follows :  Day  &  Co.  set  forth,  that  Webb  k  Co.  were 
indebted  to  them,  and  that  judgment  had  been  rendered  ia 
their  favor  in  Georgia  for  $838  in  1847  against  Webb  &  Co.; 
that  James  M.  Webb,  one  of  the  partners  of  Webb  &  Co., 
was  conducting  a  branch  of  the  partnership  business  at  Glena- 
ville,  Alabama,  in  the  year  1846,  and  that  some  time  in  that 
year,  (the  proof  shows  it  was  after  P'ebruary  5,  1846,)  the  de- 
fendants, Flake  &  Freeman,   by  exciting  the   fears  of  said 
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James  M.  Webb,  and  with  intent  to  defraud  the  creditors  of 
Webb  &  Co.,  purchased  out  the  whole  of  the  stock  of  goods 
and  the  notes,  accounts,  &c.,  in  his  possession,  for  a  very  inad- 
equate price :  that  in  this  way  they  got  a  stock  of  goods 
worth  from  SloOO  to  S2000,  and  from  $500  to  $800  worth  of 
notes  and  accounts,  for  the  sum  of  SIOOO,  for  which  they  gave 
their  note  payable  in  thirty  days;  that  the  Webbs,  finding 
out  in  a  short  time  that  the  representations  made  b}'  Flake  & 
Freeman,  that  their  creditors  were  about  to  attach  their  goods, 
were  false,  applied  to  Flake  k  Freeman  to  rescind  the  con- 
tract. This  they  refused  to  do,  but  surrendered  up  to  James 
M.  Webb  the  notes  and  accounts  and  paid  him  $100,  and  they 
kept  the  goods  and  got  back  their  note  for  $1000. 

The  bill  charges  that  defendants,  F.  &  F.,  knew  that  Webb 
&  Co.  were  insolvent  at  the  time  of  this  purchase ;  that  James 
M.  Webb,  with  whom  they  traded,  was  a  weak-minded  man, 
easily  bent  to  the  purposes  of  designing  men ;  that  the  whole 
affair  between  Webb  &  Co.  and  F.  &  F.,  was  a  fraudulent 
combination  to  defraud  the  creditors  of  the  Webbs ;  that  F. 
&  F.  have  disposed  of  the  goods ;  and  that  Webb  k  Co.  are 
non-residents. 

The  bill  prays  that  Flake  &  Freeman  and  Webb  &  Co.,  be 
made  defendants  and  required  to  answer,  and  that  process  of 
attachment  and  garnishment  issue  agreeably  to  the  provisions 
of  the  act  of  5th   February,   1846,  and   for  general   relief. 

Will  the  allegations  of  this  bill  bring  the  case  within  the 
statutory  jurisdiction  conferred  on  the  Court  of  Chancery  by 
the  act  of  5th  February,  1846?  Plaintiffs  in  error  insist  that 
they  do  not.  That  act,  they  say,  will  only  authorize  an  at- 
tachment in  chancery  in  cases  where  tangible  property  of  the 
debtor  is  .seized  under  the  attachment :  or  where  a  lien  is 
fixed  on  some  debt  due  to  the  debtor  by  service  of  a  copy  of 
the  bill  or  some  equivalent  process ;  that  it  is  not  pretended, 
that  this  attachment  i?  levied  on  any  tangible  property  of 
the  Webbs ;  and  that  the  facts  setf  orth  in  the  bill,  admitting 
them  to  be  true,  as  they  are  forced  to  do  on  demurrer  or 
motion  to  dismiss  for  want  of  equity,  show  of  themselves 
that  no  debt  is  due  from  F.  &  F.  to  the  Webbs ;  that  what- 
ever may  have  been  the  nature  of  the  transaction  between 
them  and  James  M.  Webb,  touching  the  purchase  and  sale 
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of  the  goods,  as  between  them  they  were  paid  for,  and  left 
nothing  behind  for  which  debt  or  indebitatus  assumpsit  would 
lie. 

Every  part  of  this  argument  ma}'  be  conceded ;  but  the 
question  remains,  cannot  money  or  effects  of  the  debtor  in 
the  hands  of  third  persons,  not  liable  to  seizure  from  their 
nature,  be  attached  under  this  act  ?  We  cannot  doubt  but  that 
they  may. 

The  terms  of  that  act,  already  quoted,  clearly  show  that 
it  was  the  intention  of  the  legislature  to  bring  every  thing 
within  the  scope  of  the  attaching  process  in  chancery  by  this 
act,  that  was  liable  to  attachment  at  law.  The  words  of  the 
act  are  broader  and  more  comprehensive  than  the  words  of 
the  general  attachment  laws,  for  "equitable"  estates  in 
property  both  real  and  personal  are  made  subject  to  attach- 
ment, which  is  not  the  case  at  law  to  a  certain  extent.  We 
take  it  to  be  a  just  construction  of  this  statute  to  say,  that  it 
intended  that  Avhatever  could  be  attached  at  law,  could  like- 
wise, in  a  proper  case,  be  attached  in  chancery ;  and  that  the 
plaintiff  might  proceed  without  first  reducing  his  demand  to 
a  judgment  at  law.  In  fact,  there  are  very  material  exten- 
sions of  the  remedy  by  attachment  growing  out  of  this  act, 
in  the  right  to  attach  equitable  estates ;  to  include  debtors 
and  garnishees  in  one  suit ;  and  to  sue  in  chancery  on  a  sim- 
ple contract  debt.     It  is  remedial,  and  should  be  so  construed. 

Suppose  Day  &  Co.  had  sued  out  an  attachment  against 
Webb  k  Co.  at  law,  and  garnislieed  Flake  k  Freeman  to  an- 
swer ^v'hat  debts  they  owed,  and  Avhat  property  or  effects  they 
had  in  their  hands  belonging  to  Webb  &  Co.  Bring  it  to  an 
issue :  F.  k  F.  being  garnislieed,  come  in  and  deny,  upon 
oath,  that  they  owe  or  have  effects,  &c.  This  the  plaintiffs, 
Day  k  Co.,  controvert  upon  oath,  and  an  issue  is  formed  un- 
der the  direction  of  the  court,  in  the  simple  way  authorized 
by  our  decisions.  L'pon  the  trial  of  such  issue,  Day  k  Co. 
establish  by  proof  the  material  allegations  of  this  bill, 
namely:  that  F.  k  F.  with  intent  "to  hinder,  delay  and 
defraud  "  the  creditors  of  Webb  k  Co.,  purchased  their  stock 
of  goods  worth  $1500  to  $2000  for  $100,  and  resold  them 
and  pocketed  the  money.  Can  it  be  questioned  that,  under 
such  allegations,  if  sustained  by  proof,  the  jury  would  be 
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instructed  to  find  the  issue  for  the  plaintiffs,  ami  ascertain 
the  amount  of  money  in  their  hands  from  the  resale,  as  mon- 
ey or  effects  of  Webb  &  Co.  ? 

It  has  been  decided,  that  the  trustee  in  a  deed  void  as  to 
creditors  for  fraud,  could  be  garnisheed,  and  money  or  effects 
in  his  hands  arising  from  the  sale  of  the  trust  property  sub- 
jected to  the  payment  of  the  debts  of  the  grantor  in  the  deed. 
Hazard  v.  Franklin,  2  Ala.  349.  In  that  case  Judge  Ormond 
says,  "It  is  the  j^ractice  every  day  to  try  the  vahdity  of  a 
deed  by  levying  an  execution  on  the  property  conveyed  by 
it*  and  we  see  no  reason  why  the  same  object  should  not  be 
accomplished  by  a  garnishment."  Sec  also,  Richards  v.  Ha- 
zard, 1  S.  &  Port.  139.  If  the  purchase  of  the  goods  by  F. 
&  F.  of  Webb  k  Co.  was  fraudulent,  the  law  makes  it  void 
as  to  the  creditors  of  the  vendors ;  and  so  likewise  with  any 
subsequent  vendee  of  the  same  goods  with  notice :  no  title 
passes.  Powell  v.  Wragg,  13  Ala.  161.  If  the  goods  are 
afterwards  .sold  to  a  f)ona  Jkk  purchaser,  the  law  Avill  pas.s  the 
title  for  the  sake  of  the  innocent,  but  in  that  case  will  make 
the  seller  accountable  to  the  creditors  of  the  first  vendor. 
Abney  v.  Kingsland,  10  Ala.  355.  Upon  what  principle? 
Upon  the  principle  that  a  fraudulent  vendee,  who  sells  the 
property  acquired  by  a  fraudulent  purchase,  is  held  to  be  a 
trustee  of  the  proceeds  of  the  sale,  for  the  creditors  of  the 
fi"audulent  vendor ;  it  is  money  of  the  vendor  in  his  hands 
for  their  benelit.  If  this  be  true,  he  can  be  "garnisheed  like 
any  other  trustee  holding  property  or  funds  of  the  debtor  in 
attachment,  as  was  the  trustee  in  the  ease  of  Abney  v.  Kings- 
lanil,  sHpra.  If  subject  to  garnishment  at  law,  it  follows  from 
what  has  been  said,  that  he  is  subject  to  attachment  by  bill 
in  chancery  under  this  act,  which,  as  has  been  shown,  was 
designed  to  extend,  and  not  to  abridge  this  remedy,  and  as 
such  is  to  receive  a  liberal  interpretation.  Pollard  v.  Taylor. 
13  Ala.  604. 

Rut  it  might  be  safely  conceded,  that  a  garnishment 
at  law  would  not  lie  in  this  case,  and  yet,  we  should 
hold,  that  the  averments  of  this  bill  would  uphold  the  juris- 
dictiopi  of  th(.'  Cliancery  Court,  when  we  consider  the  ample 
tield  which  is  opened  for  such  jurisdiction,  in  the  words 
which  declare,  iJiat  all  **  property,  real  and  personal,"  and 
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whether  of  a  "legal  or  equitable  nature," shall  be  subject  to 
attachment  in  chancery  under  this  act. 

Coming  to  the  consideration  of  the  case,  we  find  the  alle- 
gations of  the  bill  sustained,  and  such  as  would  warrant  a 
decree  in  favor  of  the  complainants,  with  one  exception. 
The  bill  alleges,  that  the  property  purchased  by  Flake  & 
Freeman  of  James  M.  Webb,  was  the  partnership  prop- 
erty of  James  M.  Webb  &  Co.  This  is  denied  by  the 
answer  of  F.  k  F.,  and  the  answer  avers  that  they 
were  the  goods,  &c.,  of  James  M.  Webb  individually. 
The  proof  of  the  defendants  tends  to  establish  this  averment 
on  their  part,  and  there  is  not  any  proof  at  all  on  the  part  of 
the  complainants  going  to  show  the  truth  of  their  averment, 
that  the  property  was  partnership  property.  As  every  com- 
plainant must  recover  on  the  case  made  by  his  bill,  or  not 
at  all,  the  decree  of  the  Chancellor  will  have  to  be  reversed 
on  this  ground.     Scott  v.  Dunsby,  12  Ala.  714. 

For  the  error  we  have  noticed,  the  decree  below  is  reversed. 
Let  a  decree  be  here  rendered  dismissing  the  bill  without  pre- 
judice to  defendants  in  error,  and  at  their  costs. 
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1.  A  writ  of  eiToi-  lies  uudet-  the  act  i>f  184G,  iu  all   eases  in  wlueh  a  nonsuit  is 

taken  ou  account  of  the  adverse  ruling  of  the  court  upon  the  pleadings  in 
the  cause. 

2.  The  act  of  1840  embraces    proceediugs    by  .'«•//>•  _/«r/as  commenced   since  its 

passage,  to  revive  a  judgment  rendered  previously  to  its  passage. 

3.  In  scire  facias  to  revive  a  judgment  against  several  joint  defendants,  if  one 

defendant  pleads  separately,  and  issue  is  taken  on  bis  pleas,  while  the  plain- 
tiff demurs  to  the  pleas  of  the  other  defendants,  and,  on  account  of  the 
adverse  ruling  of  the  court  on  the  demurrers,  takes  a  nonsuit,  a  writ  of  error 
under  the  act  of  1846  on  this  nonsuit  is  properly  sued  out  against  all  the 
defendants;  in  such  case,  the  writ  does  not  amount  to  a  discontinuance  ns  to 
the  defendant  upon  whose  pleas  issue  was  taken. 

4.  The  refusal  of  the  court  to  strike  out  a  plea  ou  motion  of  the  plaintiff,  is  not 

revisable  on  error. 
').  One  of  several  joint  defeiulants  iu  a  judgment  may  sue  out  a  writ  of  error  in 
the  name  of  all,  and  give  a  writ  of  en-or  bond   superseding  the  whole  judg- 
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meat ;  and  this  does  not  discharge  the  other  defeodaota  from  their  liability, 
altiiough  they  -wore  only  his  secuiities  on  the  note  which  is  the  foundation  of 
the  judgment. 

6.  In  »cire  facias  to  revive  a  joint  judgment   against  two  or  more  defendants,  a 

plea  by  one  of  them,  averring  that  he  was  the  security  of  his  co-defendant  on 
the  note  Avhich  was  the  foundation  of  the  judgment;  that  his  co-defendant  had 
taken  the  case  to  the  Supreme  Court  by  writ  of  error,  where  the  judgment 
was  affirmed;  that  execution  issued  ou  said  affirmetl  judgment,  which  was 
levied  on  property  of  his  co-defendant ;  that  a  forthcoming  bond  was  there- 
upon executed,  upon  which  he  was  not  a  party ;  and  that  said  bond  was  re- 
tmned  forfeited — is  demuiTable  for  vagueness  and  uncertainty,  and  is  also 
defective  in  substiiuce  :  it  should  aver,  that  plaintiff  did  some  act,  or  omitted 
do  some  act  which  he  was  bound  to  perfoi-m,  in  consequence  of  which  tlie 
judgment  on  the  forfeited  forthcoming  bond  became  fruitless. 

7.  So  also,  a  plea  averring  that  defendant  was  security  for  his  co-defendant  on 

the  note  which  was  the  foundation  of  the  judgment,  and  that  an  execution, 
which  issued  from  the  Supreme  C*)urt  on  said  affirmed  judgment,  was  levietl 
wi  property  of  his  co-defendant  sufficient  to  satisfy  it,  which  levy  was  unac- 
eounted  for, — is  substantially  defective  ou  demurrci-. 

8.  So  also  is  a  plea,  which  avei-s  that  sufficient  property  of  his  eo-tlefendant  was 

sold  by  the  sheriff  or  cosonor  to  pay  the  debt,  and  that  the  money,  the  pro- 
ceeds of  the  sale,  went  into  the  hands  of  said  sheiiff  or  coronor  whilst  said 
execution  from  the  Supreme  Court  was  of  force  in  his  hands,  and  was  unac- 
eonnted  for.  The  legal  conclusions  from  such  allegations  would  be,  that  said 
levy  and  sale  were  made  under  other  pi-ocess  in  the  hands  of  the  officer, 
which  had  priority  of  plaintiff's  execution. 

9.  A  judgment  of  the  Circuit  Court,  when   affirmed  ou   error  in   the  Supreme 

Court,  becomes  merged  m  the  latter  judgment ;  and  on  »ci.  fa.  to  revive  such 
judgment,  the  statement  of  the  rendition  of  the  judgment  in  the  Circuit  Court 
must  be  regarded  as  inducement  merely,  and  not  issuable  matter :  a  plea, 
therefore,  denying  the  rendition  of  the  Circuit  Court  judgment  is  demurrable 
as  a  pka  of  nul  tiel  record. 

10.  A  judgment  sought  to  be  revived  by  sci.  fa.  imiMJi  t.*  t>n  its  face  aljsolute 
validity,  and  cannot  Ix-  impeached  by  pleading  any  matter  going  behind  it. 

11.  "When  plaintiff  files  several  replications  to  pleas  whieli  are  not  embraced  in 
the  act  of  1846,  (Pamphlet  Acts  p.  36,)  the  defendant  may  either  demur 
generally,  or  may  call  on  the  plaintiff  to  elect  which  one  he  will  retain,  and 
move  the  couit  to  strike  out  the  othei"s. 

12.  Bankruptcy  may  be  pleaded  to  a  nche  facias  to  revive  a  judgment,  and 
when  it  is  pleaded  "  in  short  bv  consent.*'  the  Appellate  Comt  will  presume 
that  it  was  well  pleaded. 

Error  to  the  Circuit  Court  of  Kussel!. 
Tried  before  the  Hon.  Robert  Dougherty. 

This  was  a  proceeding  in  the  court  below  by  scire  facias, 
instituted  by  the  phiintiff"  in  error  against  the  defendants  in 
error,  in  order  to  revive  a  judgment  heretofore  rendered  in 
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the  Circuit  Court  of  Russell  county,  and  afterwards  affirmed 
in  the  Supreme  Court.  The  original  judgment,  as  appears 
by  the  sci  fa.,  was  rendered  in  the  Circuit  Court  of  liussell, 
at  the  Fall  term  of  that  court  in  1840,  in  which  Milton  Wil- 
liams, administrator  of  Francis  Williams,  deceased,  was  plain- 
tijff,  and  Wm  D.  Hargrove,  Alarcus  D.  Vance,  and  John 
Godwin  were  defendants.  A  writ  of  error  seems  to  have 
been  sued  out  on  said  judgment,  and  at  the  June  term  of 
the  Supreme  Court,  1841,  the  judgment  was  affirmed  against 
the  original  defendants,  as  well  as  against  Thos.  J.  McGehee, 
Benj.  H.  Baker,  and  Mahar  Marshall,  securities  on  the  ^vrit 
of  error  bond. 

The  sci.  fa.  further  sets  forth  that  Milton  Williams,  the 
former  administrator  in  whose  favor  the  judgment  had  been 
rendered,  had  departed  this  life  before  collecting  the  same, 
and  that  the  present  plaintiff  was  the  administrator  de  bonis 
tion  of  the  estate  of  Francis  Williams,  deceased ;  that  no  exe- 
cution had  issued  upon  the  judgment,  so  as  aforesaid  ren- 
dered in  the  Supreme  Court,  within  a  year  and  a  day  ;  that 
the  same  is  in  full  force  and  unpaid ;  and  calls  upon  the  de- 
fendants to  show  cause  why  the  judgment  should  not  be 
revived  against  the  defendants  and  the  plaintiff  have  execu- 
tion. The  plaintiff  files  a  declaration,  alleging  nearly  the 
same  facts,  and  prays  that  the  judgment  be  revived,  and  that 
fie  be  permitted  to  have  execution  thereon. 

All  the  defendants  pleaded  jointly :  1st.  Ne  imques  ad- 
ministrator; 2.  X"l  tiel  record;  and  on  these  pleas  issue  was 
joined. 

The  defendants,  JIargrove  and  Vance,  pleaded  separately 
their  bankruptcy,  to  which  the  plaintiff  demurred ;  the  de- 
murrers were  overruled,  and  the  plaintiff  then  took  issue  on 
the  pleas. 

The  defendant,  Baker,  pleaded  a  special  plea  in  bar,  Avhich 
was,  on  motion  of  the  plaintiffs,  stricken  out. 

The  defendant,  Godwin,  pleaded  separately  thirteen  pleas. 
The  plaintiff  moved  the  court  to  strike  out  the  third,  fourth, 
tenth,  eleventh,  twelfth  and  thirteenth  of  them ;  which  mo- 
tion was  granted  as  to  the  tenth,  twelfth  and  thirteenth,  and 
they  were  accordingly  struck  out,  and  was  overruled  as  to 
the  balance. 
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The  plaintiff  then  demurred  to  the  third,  fourth,  fifth,  sixth, 
seventh,  eighth,  ninth  and  eleventh  of  said  pleas,  and  the  de- 
murrer was  sustained  as  to  the  fifth,  and  overruled  as  to  the 
others.  The  plaintiff  then  filed  more  than  one  replication 
to  each  plea  yet  remaining,  to  which  replications  to  each  plea 
the  defendant  demurred  generally,  and  the  demurrer  was 
sustained.  The  plaintiff  then  joined  issue  generally,  deny- 
ing the  truth  of  each  plea,  and  to  the  eleventh  plea  filed  a 
special  replication,  to  which  the  defendant  demurred,  and  the 
demurrer  was  sustained.  The  plaintiff  then  asked  leave  of 
the  court  to  file  other  replications  to  this  plea,  and  the 
court  refused  leave.  At  this  point  the  plaintiff,  feeling  him- 
self aggrieved  by  the  ruling  of  the  court,  and  having  ex- 
cepted to  all  the  rulings  against  him,  took  a  nonsuit  and  a 
bill  of  exceptions,  from  which  the  foregoing  facts  appear,  as 
they  do  also  from  the  judgment  entry. 

The  pleas  by  the  said  Godwin,  remaining  after  the  ruling 
of  the  court  to  strike  out,  and  on  the  demurrers,  are  as  follows : 

3.  "Discharged  by  writ  of  error  bond  to  the  Supreme 
Court,  executed  by  Hargrove,  principal,  without  Godwin, 
security  in  the  original  note  and  a  party  to  the  original  judg- 
ment, being  on  said  writ  of  error  bond  or  assenting  to  it,  and 
against  the  consent  of  Godwin,  and  at  a  time  when  the  money 
would  and  could  have  been  made  out  of  the  principal,  Har- 
grove, and  his  property,  if  such  writ  of  error  bond  had  not 
been  sued  out  and  signed. 

4.  "  Discharged  by  forthcoming  bond  taken  and  forfeited 
and  founded  on  the  levy  of  an  execution  on  affirmed  judg- 
ment from  the  Supreme  Court  on  a  writ  of  error  bond  in  said 
cause,  and  to  which  Godwin  was  not  a  party,  said  execution 
levied  on  sufficient  property  of  Hargrove,  the  principal,  to 
satisfy  it  and  costs,  and  in  Avhich  said  forthcoming  bond  God- 
win, who  was  only  security  on  the  original  note  and  judg- 
ment, was  not  a  party. 

6.  "  Discharged  by  levy  of  execution  on  affirmed  judgment 
in  said  cause  from  Supreme  Court  on  sufficient  property  of 
Hargrove,  the  principal,  which  levy  is  unaccounted  for,  and 
which  was  in  no  way  interfered  with  by  Godwin,  who  was 
only  a  surety  of  said  Hargrove,  on  the  note  on  which  the 
original  judgment  of  said  Circuit  Court  was  founded. 
11 
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7.  "  Discharged  by  levy  and  sale  of  sufficient  property  of 
Hargrove,  the  principal  in  judgment  and  note,  by  the  coro- 
ner or  sheriff  of  Russell  county,  which  moneys  for  said  prop- 
erty went  into  the  hands  of  said  coroner  or  sheriff  at  the  date 

of  the  sale  of  said  property^  in  the  year ,  and  whilst  said 

process  issued  under  said  judgment  was  of  force  in  his  hands, 
and  which  money  was  in  no  way  interfered  with  by  the  said 
Grodwin,  and  which  is  unaccounted  for,  the  said  Godwin  being 
only  a  surety  of  said  Hargrove. 

8.  "Payment. 

9.  "Satisfaction. 

11.  "  There  is  not  and  never  was,  either  at  the  Fall  term, 
1840,  of  the  said  Circuit  Court  of  Eussell  county,  or  at  any 
other  term  of  said  Circuit  Court,  any  judgment  rendered  by 
said  Circuit  Court  in  favor  of  said  Milton  Williams,  adminis- 
trator of  Francis  Williams,  deceased,  against  said  Wm.  D, 
Hargrove,  Marcus  D.  Vance,  and  John  Godwin,  for  the  sum 
of  thirteen  hundred  and  forty-six  yW  dollars  damages,  to- 
gether with  the  costs,  as  is  supposed  and  averred  in  the  decla- 
ration now  here  filed." 

As  to  the  third  plea,  the  plaintiff  replied :  1.  General  de- 
nial of  the  truth  of  the  plea ;  2.  That  Godwin  was  a  party 
to  the  Supreme  Court  judgment;  3.  That  the  plaintiff'  in  the 
Ji.  fa.,  Milton  Williams,  was  dead  when  it  was  levied ;  4.  Ex- 
ecution quashed. 

As  to  the  fourth  plea,  the  plaintiff  replied :  1.  That  the 
execution  issued  the  9th  of  May,  1842,  was  not  levied  on 
any  property  of  the  said  William  1).  Hargrove ;  2.  That  the 
property  levied  on  by  the  said  execution  of  the  same  date, 
was  not  sold  by  the  officer  levying  the  same;  3.  That  the 
property  of  the  said  Hargrove  was  sold  under  other  execu- 
tions, and  the  proceeds  applied  to  them ;  4.  That  the  said 
Godwin  was  a  party  to  the  said  judgment;  5.  That  no  exe- 
cution issued  on  the  affirmed  judgment;  6.  Issue  joined  gen- 
erally ;  7.  That  Milton  Williams  was  dead  at  the  time  of 
sale. 

As  to  the  sixth  plea,  the  plaintiff  replied :  1.  That  no  ex- 
ecution issued  on  the  affirmed  judgment;  2.  That  the  said 
execution  issued  on  the  9th  of  May,  1842,  was  not  levied  on 
any  property  of  the  said  Hargrove ;  3.  That  no  property  of 
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the  said  Hargrove  was  sold  under  said  execution  by  the  offi- 
cer levying  the  same ;  4.  That  the  levy  was  accounted  for ; 
6.  That  the  property  was  sold  under  this  and  various  other 
executions  against  Hargrove,  and  Milton  Williams  was  dead 
at  the  time  of  the  sale. 

As  to  the  seventh  plea,  the  same  replications  as  were  filed 
to  the  sixth. 

As  to  the  eighth  and  ninth  pleas,  the  plaintiff  replied :  1. 
General  denial ;  2.  In  part  only. 

To  the  eleventh  plea,  the  plaintiff  replied:  1.  Issue  joined 
generally ;  2.  That  such  a  judgment  as  is  specified  in  the  said 
plea,  was  rendered  in  the  Circuit  Court  of  Russell  county, 
and  that  said  judgtnent  was  affirmed  in  the  Supreme  Court; 
3.  That  at  the  Fall  term,  1840,  of  the  said  Circuit  Court,  a 
judgment  was  rendered  in  favor  of  Milton  Williams,  admin- 
istrator of  Francis  Williams,  deceased,  for  thirteen  hundred 
and  forty-three  dollars  and  sixty -six  cents,  together  with  costs 
of  suit,  as  appears  by  the  record  of  said  Circuit  Court,  which 
is  the  same  judgment  which  was  afterwards  affirmed  by  the 
Supreme  Court  against  Wm.  D.  Hargrove,  Marcus  D.  Vance, 
and  John  Godwin,  and  the  other  defendants  to  the  declara- 
tion, by  the  description  of  a  judgment  for  thirteen  hundred 
and  forty-six  yW  dollars. 

After  the  demurrers  to  the  replications  to  the  eleventh  plea 
were  sustained,  the  plaintiff  filed  a  special  replication  to  said 
plea  as  follows :  "  That  by  the  record  and  proceedings  of  the 
Supreme  C*  )urt  now  on  file  in  this  Circuit  Court,  it  appears 
that,  at  the  Fall  term,  1840,  of  said  Circuit  Court,  such  a 
judgment  was  rendered  as  is  specified  in  the  eleventh  plea, 
and  that  such  a  judgment  was  affirmed  by  the  Supreme  Court, 
as  appears  by  the  record  and  proceedings  of  said  Supreme 
Court,  now  on  file  in  this  Circuit  Court."  To  this  replication 
the  defendant  demurred,  and  the  demurrer  was  sustained. 

The  plaintiff  here  assigns  for  error  : 

1 .  The  refusal  of  the  court  to  strike  out  the  third,  fourth, 
and  eleventh  pleas. 

2.  The  overruling  the  demurrer  to  the  third,  fourth,  and 
eleventh  pleas. 

3.  The  sustaining  the  defendant's  demurrer  to  all  the  repli- 
cations, to  the  third,  fourth,  fifth,  sixth,  seventh,  eighth,  ninth^ 
and  eleventh  pleas. 
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■i.  Sustaining  the  demurrer  to  plaintiff's  special  replication 
to  the  eleventh  plea. 

5.  In  refusing  to  grant  leave  to  plaintiff  to  file  other  repli- 
cations to  the  eleventh  and  to  the  other  pleas,  after  his  repli- 
cations had  befen  demurred  to  and   the   demurrers  sustained. 

6.  In  overruling  plaintiff's  demurrer  to  Hargrove  and 
Vance's  special  pleas  of  bankruptcy. 

The  defendants  in  error  also  move  to  dismiss  the  writ  of 
error. 

G^EO.  D.  Hooper,  for  plaintiff  in  error :     (See  Appendix.) 

Belser  &  EiCE  and  Pope,  contra  : 

1.  The  nonsuit  having  been  voluntarily  taken  by  the  plain- 
tiff' in  the  court  below,  he  will  not  be  allowed  to  revise  its 
action  in  this  tribunal.  A  scire  facias  to  revive  a  judgment 
is  a  continuation  of  the  original  action,  and  not  a  new  pro- 
ceeding. The  plaintiff's  case  was  instituted  by  his  intestate, 
and  carried  into  judgment  before  the  passage  of  the  act  of 
1846,  and  the  act  spoken  of  did  not  warrant  the  nonsuit. 
7  Vermont  54;  4  Ohio  398;  18  Alabama  68;  Acts  of  1846, 
page  86. 

2.  The  decision  heretofore  made  in  this  case,  only  settled 
the  right  of  the  administrator  cle  bonis  non,  to  revive  the 
judgment  in  his  name.  It  did  not  conclude  the  defendants 
to  the  suit  from  afterwards  showing  that  they  were  not  liable 
on  the  merits  of  the  case.  Duncan  v.  Hargrove,  18  Ala.  77 ; 
Miller  v.  Shackleford,  16  Ala.  99. 

8.  Pleas  filed  in  short  by  consent  of  parties  held  good  ;  if 
they  contain  substance,  form  is  waived,  and  the  same  rule 
applies  to  replications  filed  in  the  same  way.  8  Ala.  178  ;  • 
15  ib.  452;  15  ib.  758. 

4.  Pleas  which  embrace  distinct  and  substantive  facts  are 
good,  if  they  make  out  one  defence,  each  of  them,  and  an- 
swer the  declaration.     8  Leigh  582 ;  18  Ala.  307. 

6.  The  refusal  of  the  court  to  strike  out  the  third,  fourth, 
and  eleventh  pleas,  cannot  be  revised.  2  Stewart  172 ;  9 
Ala.  556 ;  5  Arkansas  140 ;  6  Smedes  &  Mar.  83 ;  5  D.  &  East 
152;  15  Ala.  718. 

6.  The  demurrers  to  the  third,  fourth,  sixth,  seventh,  eighth, 
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ninth,  and  eleventh  pleas,  were  properly  overruled  by  the  court. 
Clay's  Dig.  312  §  39 ;  4  Stew.  &  Porter  269 ;  4  Ala.  19 ;  6 
ib.  479 ;  6  Porter  414 ;  3  Ala.  485 ;  5  ib.  712 ;  1  ib.  359 ; 
4ib.  543;  7ib.  469;  6  ib.  718;  2  Brock.  379;  9  Ala.  781. 

7.  The  many  replications  to  each  of  the  pleas  of  the  de- 
fendant, Godwin,  filed  by  the  plaintiff,  were  incorrectly  in- 
terposed. Acts  of  1846,  p.  36 ;  8  Ala,  899  ;  7  ib.  641 ;  15 
ib.  717. 

8.  Where  there  are  several  pleas  in  bar,  going  to  the  whole 
action  each  of  them,  if  one  is  held  good  in  a  case  like  the 
present,  the  court  will  not  reverse  and  remand.  2  Hill  (N.  Y.) 
86 ;  3  Ala.  552. 

9.  The  special  replication  to  the  eleventh  plea  is  bad ;  the 
defects  in  this  declaration  cannot  be  supplied  by  such  aver- 
ments as  it  contains.  17  Ala.  38 ;  10  ib.  118 ;  15  ib.  353 ; 
7ib.  593;  5  ib.  618. 

10.  The  eleventh  plea  is  clearly  good,  as  a  plea  denying 
the  jurisdiction  of  the  Supreme  Court  to  render  its  judg- 
ment of  afl&rmance,  which  is  the  judgment  sought  to  be  re- 
vived :  the  Supreme  Court  has  only  appellate  jurisdiction, — 
it  may  affirm  or  reverse  a  judgment  of  the  Circuit  Court ;  but 
if  there  be  no  such  judgment  of  the  Circuit  Court  as  is  sup- 
posed in  the  judgment  of  affirmance,  the  affirmance  does  not 
merge  the  judgment  of  the  Circuit  Court,  but  is  a  nullity. 
3  Phil,  on  Ev.  799,  800. 

11.  The  eleventh  plea  is  also  good  as  a  plea  of  nul  ti'et 
record:  for  it  distinctly  denies  the  existence  of  any  such  re- 
cord of  the  Circuit  Court,  as  alleged  by  plaintiff 

12.  There  were  no  points  ruled  against  plaintiff  in  error, 
in  favor  of  Vance  and  McGehee,  and  therefore  a  nonsuit  as 
to  them  cannot  be  revised  under  the  statute.  These  defend- 
ants only  plead  the  two  first  pleas  of  ne  unqiies  and  nul  tiel 
record^  to  which  no  demurrer  was  interposed,  and  as  to  which 
there  was  no  ruling  of  the  court  adverse  to  plaintiffs ;  and  as  to 
them,  the  nonsuit  was  purely  voluntary,  and  of  course  cannot 
be  revised  unless  these  defendants  are  affected  by  errors  com- 
mitted against  the  plaintiffs  in  error  at  the  instance  of,  and 
on  separate  pleas  filed  by  two  other  of  the  defendants,  even 
if  there  were  errors  as  to  said  separate  pleas,  which  it  is  con- 
fidently insisted  there  were  not. 
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13.  A  nonsuit  can  only'be  revised  under,  and  by  virtue  of 
the  statute ;  and  the  statute  ''only  provides  for  revision  in 
cases  where  there  has  been  some  ruling  in  favor  of  some  per- 
son which  would  compel  a  verdict  against  the  party  injured. 
In  this  case,  the  pleas  of  the  defendants,  at  whose  instance 
the  rulings  complained  of  were  had,  might  have  been  good 
and  sustained  by  the  facts ;  and  yet,  plaintiffs  might  have 
recovered  against  Vance  and  McGehee,  if  they  failed  to  sus- 
tain their  two  pleas  of  ne  unques  administrator  and  7ml  tiel 
record ;  and  it  cannot  be  tolerated  that  the  plaintiffs  can  stop 
causelessly  so  far  as  they  are  concerned,  and  subject  them  to 
the  costs  of  a  reversal  of  the  gplaintiflf 's  voluntary  act.  Ivy 
V.  Gamble,  7  For.  545 ;  Keebles  v.  Ford,  5  Ala.  183. 

14.  If  the  judgment  was  merged  in  the  affirmance,  the 
plaintiff  must  fail,  because  the  writ  of  error  was  sued  out 
only  by  the  principal,  and  this  was  done  before  the  passage 
of  the  statute  allowing  writs  of  error  to  be  amended.  Clay's 
Dig.  312  §  89. 

15.  If  the  judgment  was  not  merged,  then  plaintiff  is  trying 
on  one  scire  facias  to  revive  two  distinct  judgments  against 
different  parties.     Shearer  v.  Boyd,  10  Ala.  E.  279. 

16.  The  case  of  Bobbins  &  Painter,  (5  Ala.  676,)  shows 
that  a  discontinuance  as  to  two  defendants  who  had  not 
pleaded  separate  pleaK,  was  a  discontinuance  of  the  whole 
suit ;  and  in  this  suit  the  plaintiffs  having  voluntarily  taken 
a  nonsuit  as  to  Vance  and  McGehee,  without  any  separate 
plea  by  them,  or  any  ruling  of  the  court  as  to  their  defence, 
which  made  it  necessary  to  take  a  nonsuit  as  to  them,  will 
be  under  that  authority  a  discontinuance  as  to  all ;  but  the 
authorities  cited  to  the  first  point  above  show,  that  the  non- 
suit as  to  Vance  and  McGehee,  was  purely  voluntar}',  because 
the  other  defendants  had  pleaded  separate  pleas,  as  to  which 
the  ruling  of  the  court  alone  applied,  and  therefore  the  plain- 
tiffs below  might  have  taken  judgment  against  these  two 
defendants,  if  they  failed  to  sustain  the  only  pleas  they  filed. 
See  also,  McAdam  v.  Gibson,  5  Ala.  341, 

17.  If  Duncan  did  not  desire  to  take  a  judgment  against 
Vance  and  McGehee  alone,  he  should  not  have  taken  a  vol- 
untary nonsuit,  but  should  have  let  the  jury  passed  upon  his 
case,  and  excepted  to  the  instructions  given  to  the  jury,  and 


JANUARY  TERM,J8o3.     159 

Duncan,  Adm'r.  t.  Hargrove  et  aL 


this,  under  the  rules  of  law,  he  could  have  revised.  But  he 
can  only  revise  a  voluntary  nonsuit  by  virtue  of  the  statute, 
and  this  does  not  authorize  him  to  revise  as  against  those  for 
whom  there  was  no  ruling  adyerse  to  plaintiff. 

18.  As  the  writ  of  error  must  be  dimissed  as  to  Vance  and 
McGehee,  and  as  the  nonsuit  cannot  be  revised  as  to  them, 
the  writ  of  error  will  be  dismissed  as  to  all  the  defendants, 
upon  the  principle  that  the  scire  fcicias  is  a  suit,  and  if  plain- 
tiff has  proceeded  irregularly  as  to  two  defendants,  and  there- 
by lost  his  right  as  to  them,  he  must  fail  as  to  all ;  the  suit 
cannot  be  split  up. 

GIBBONS,  J. — A  motion  is  made  in  this  case  to  dismiss 
the  writ  of  error,  on  the  ground  that  it  does  not  fall  within 
the  provisions  of  the  statute  of  1846,  providing  for  writs  of 
error  in  cases  where  the  party  in  consequence  of  the  adverse 
ruling  of  the  court  is  compelled  to  take  a  nonsuit.  The  pro- 
visions of  the  act  are :  *'  That  in  all  cases  where  it  may  be 
necessary  for  a  plaintiff,  in  any  proceeding  at  law,  to  enter  a 
nonsuit,  by  reason  of  the  determination  of  the  court  before 
which  such  proceeding  may  be  pending,  upon  a  matter  of 
law,  it  shall  be  lawful  for  such  plaintiff  to  move  the  Supreme 
Court  at  the  ensuing  term  to  set  aside  such  nonsuit ;  when 
the  Supreme  Court  shall  consider  the  points  of  law  arising 
upon  said  nonsuit,  and  set  aside  or  confirm  the  same  as  the 
law  shall  be  found." 

Sec.  2.  "  That  if  the  record  should  not  of  itself  disclose 
the  point  upon  which  such  nonsuit  may  depend,  such  point  or 
points  of  law  shall  be  exhibited  by  bill  of  exceptions ;  and 
the  party  may  have  his  writ  of  error  as  in  other  cases  in  which 
writs  of  error  are  allowed  by  law."' 

This  motion  we  understand  to  be  based  upon  two  grounds : 
First,  that  the  nonsuit  was  voluntarily  and  not  necessarily 
taken  ;  Second,  that  this  proceeding  by  scire  facias  to  revive 
a  judgment  rendered  prior  to  the  passage  of  the  act,  is  simply 
a  continuation  of  the  same  suit,  and  tlierefore  not  affected  by 
the  act. 

As  to  the  first  objection,  we  only  deem  it  necessary  to 
remark,  that  all  nonsuits  in  this  State  are  voluntary,  as  the 
court  has  no  power  in  any  case  to  order  one.     The  statute 
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must  be  construed  to  mean  those  cases  in  which  the  plaintiff, 
by  the  adverse  ruling  of  the  court  on  pleadings  or  evidence, 
has  become  satisfied  that  he  cannot  recover,  and  therefore 
takes  a  nonsuit  to  avoid  a  ve|dict  against  him.  We  do  not 
now  decide  that  the  statute  embraces  every  case  of  a  nonsuit 
taken  by  the  plaintiff,  but  we  are  satisfied  that  it  does  em- 
brace all  cases  where  the  adverse  ruling  of  the  court  is  upon 
th^  pleadings  in  the  cause. 

Neither  do  we  think  the  second  objection  well  taken.  It 
is  true,  that  a  proceeding  by  scire  facias  is  in  some  respects  a 
mere  continuation  of  the  same  cause,  yet  in  others  it  is  a  new 
suit.  The  defendant  cannot  plead  matters  which  relate  back 
anterior  to  the  judgment,  and  in  this  aspect  it  is  a  continua- 
tion of  the  same  cause  ;  but  he  can  plead  matters  subsequent 
to  the  rendition  of  the  judgment  sought  to  be  revived,  and  in 
this  aspect  it  is  a  new  suit,  and  is  to  be  governed  by  the  rules 
applicable  to  other  original  suits.  The  language  of  the  statute 
is  very  broad,  viz  :  "  Where  it  may  be  necessary  for  a  plaintiff 
in  any  proceeding  at  law,  to  enter  a  nonsuit,"  &c.  This,  we 
feel  constrained  to  hold,  includes  proceedings  by  scire  facias^ 
as  well  as  other  original  suits,  and  if  commenced  after  the 
passage  of  tBe  act,  they  come  within  it. 

It  is  further  insisted  by  McGehee  and  Vance,  two  of  the 
defendants,  that  inasmuch  as  they  pleaded  but  two  pleas,  to 
which  there  was  no  demurrer  and  on  which  issue  was  joined, 
and  as  they  did  not  join  in  the  various  pleas  of  Godwin,  one 
of  the  other  defendants,  on  account  of  the  rulings  of  the  court 
upon  whose  pleas  the  plaintiff  took  the  nonsuit,  this  operates  a 
discontinuance  of  the  cause  as  to  them,  and  they  accordingly 
move  to  dismiss  the  writ  of  error  so  far  as  they  are  concerned. 
The  other  defendants,  assuming  that  this  position  is  well 
taken  on  the  part  of  McGehee  and  Vance,  base  upon  it  a 
further  argument  for  their  own  benefit,  that,  as  the  writ  of 
error  has  necessarily  to  be  dismissed  as  to  McGehee  and 
Vance,  this  will  be  a  discontinuance  of  the  cause  as  to  them, 
and  consequently  a  discontinuance  of  the  whole  suit. 

The  vice  of  this  argument  exists  in  the  premises  assumed 
We  do  not  comprehend  how  a  voluntary  nonsuit  as  to  all  the 
defendants  will  operate  a  discontinuance  of  the  suit  as  to 
one,  more  than  as  to  the  others.     The  facts  assumed  on  which 
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the  position  is  taken  are  not  borne  out  by  the  record,  so  far 
as  the  defendant  Vance  is  concerned.  He  pleaded  a  plea  of 
bankruptcy,  which  was  demurred  to  by  the  plaintiff,  the 
demurrer  overruled,  and  that  ruling  of  the  court  is  one  of  the 
errors  assigned.  It  is  true,  one  of  the  defendants,  McGehee, 
has  pleaded  only  two  pleas,  on  which  issues  have  been  joined* 
and  on  which  no  ruling  has  been  had  adverse  to  the  plaintiff; 
but  it  does  not  follow  that  the  plaintiff  cannot  bring  him  here 
with  the  other  defendants,  in  order  to  revise  an  adverse  ruling 
of  the  court  on  the  pleas  of  the  other  defendants.  He  cannot 
split  up  his  cause,  and  try  one  portion  of  it  at  one  time  and 
place,  and  another  portion  at  another.  Givens  v.  Robinson 
&  Painter,  5  Ala.  676.  If  the  plaintiff  had  gone  on  and  tried 
as  to  Vance  and  McGehee,  and  taken  the  nonsuit  as  to  Godwin 
alone,  as  it  is  insisted  he  ought  to  have  done,  the  objection 
now  taken  could  then  have  been  urged  with  much  more 
plausibility  than  at  present.  The  plaintiff  is  strictly  correct 
in  preserving  the  integrity  of  his  suit. 

The  first  error  assigned  by  the  plaintiff  is,  that  the  court 
below  refused  his  motion  to  strike  out  the  third,  fourth  and 
eleventh  pleas  of  the  defendant  Godwin.  The  ruling  of  the 
court  in  refusing  to  strike  out  these  pleas,  is  not  revisable  on 
error.  This  has  been  several  times  decided  in  this  court,  and 
must  now  be  regarded  as  the  settled  practice.  "Williams  v. 
Hinkle  et  al.,  15  Ala.  713 ;  Turner  v.  Brown,  9  Ala.  867 ; 
Stanly  et  al.  v.  Hill,  9  Port.  368 ;  Jo)inson  v.  Wren,  3  Stew. 
172.  The  principle  as  stated,  howdver,  is  limited  to  the 
refusal  to  strike  out.  We  would  not  be  understood  as  recog- 
nizing any  principle  as  established,  that,  in  a  case  where  the 
court  had  exercised  its  discretion  against  the  party  filing  the 
plea,  and  ordered  it  to  be  struck  out,  such  party  would  not  be 
^ble  to  revise  such  action  in  this  court.  He  undoubtedly 
would.  The  reason  of  the  rule,  as  first  above  stated,  is,  that 
when  the  court  below  refuses  to  strike  out  a  bad  plea,  the 
party  making  the  motion  can  always  reach  the  defect  in  the 
plea  by  demurrer,  and  the  court  ought  never  to  strike  out 
unless  the  plea  is  clearly  frivolous  or  fails  to  respond  to  the 
action. 

The  second  and  third  assignments  of  error  necessarily  draw 
in  question  the  sufficiency  of  the  third,  fourth,  sixth,  seventh, 
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eighth,  ninth  and  eleventh  pleas.  The  eighth  and  ninth 
seem  to  be  admitted  to  be  good.  These  are  payment^  and 
satisfaction. 

It  is  to  be  regretted  that,  in  the  filing  of  special  pleas  and  re- 
plications, so  loose  a  practice  has  grown  up  so  extensively  in 
this  State.  Oftentimes  pleas  which  are  required  to  be  framed 
with  the  greatest  exactitude  and  precision,  in  order  to  pre- 
serve the  issues  within  the  proper  limits,  are  formed  with  a 
few  expressions  or  phrases  which  may  mean  something  or 
nothing,  according  to  the  interpretation  of  the  pleader.  This 
loose  mode  of  pleading  specially,  although  very  convenient 
to  the  pleader,  often  leads  to  great  embarrassment,  both  to 
the  party  who  has  to  reply  to  them,  and  also  to  the  courts 
who  have  to  interpret  and  pass  upon  them.  In  the  present 
case,  both  the  pleas  and  replications  are  filed  "  in  short  by 
consent;"  that  is,  if  we  rightly  understand  the  consent  of 
counsel  on  file,  form  is  waived,  but  not  substance.  In 
the  examination  of  the  several  pleas,  therefore,  we  shall  con- 
sider whether  they  contain  severally  substantive  matter  enough 
out  of  which  to  frame  a  good  plea  to  the  declaration. 

The  third  plea  asserts,  that  the  defendant,  Godwin,  is  dis- 
charged, because  Hargrove,  the  principal  on  the  note  which 
was  the  original  cause  of  action,  after  the  rendition  of  the 
judgment  in  the  Circuit  Court,  without  the  consent  of  him, 
Godwin,  sued  out  a  writ  of  error  to  the  Supreme  Court,  and 
gave  a  writ  of  error  bond,  in  which  bond  he.  Godwin,  did 
not  join  or  assent  to  in  any  manner  whatsoever,  and  at  a 
time  when  the  said  Hargrove  was  worth  the  money,  and  when 
it  could  have  been  made  out  of  him  by  execution,  if  such 
writ  of  error  bond  had  not  been  given.  This  plea  is  clearly 
bad.  It  does  not  appear  by  the  plea,  that  the  plaintiff  was  in 
any  way  implicated  in  the  acts  of  Hargrove,  or  that,  they 
were  done  by  his  connivance  or  procurement.  Hargrove 
had  the  legal  right  to  do  what  he  did.  One  of  several  joint 
defendants  can,  at  any  time  within  the  period  prescribed 
by  the  statute,  sue  out  a  writ  of  error  in  the  name  of  all,  and 
give  a  writ  of  error  bond  superseding  the  whole  judgment. 
It  would  be  a  strange  doctrine  to  hold,  that  because  one  de- 
fendant, who  was  the  party  primarily  liable  to  pay  the  debt, 
as  amongst  the  debtors  themselves,  had  in  the  name  of  all 
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sued  out  a  writ  of  error,  given  bond  and  superseded  the 
judgment,  the  other  defendants  were  thereby  discharged  from 
all  liability.  We  have  only  to  say,  such  is  not  the  law,  and 
the  demurrer  should  have  been  sustained. 

The  fourth  plea  asserts,  that  the  said  Godwin  was  discharged, 
because  a  forthcoming  bond  was  executed  and  forfeited, 
founded  on  a  levy  made  under  an  execution  on  the  affirmed 
judgment  from  the  Supreme  Court ;  that  said  execution  was 
levied  on  property  of  Hargrove  sufficient  to  satisfy  the  debt 
and  costs,  on  which  forthcoming  bond  Godwin  was  not  a 
party.  This  plea  is  also  defective  in  substance.  It  is  entirely 
too  vague  and  indefinite.  It  does  not  state  who  made  the 
bond,  nor  when  it  was  returned  forfeited,  nor  where  the  par- 
ties lived  who  executed  it,  nor  what  sheriff  returned  it 
forfeited.  All  these  facts  the  plaintiff  has  a  right  to  know  in 
a  plea  of  this  kind,  before  he  is  called  upon  to  take  issue 
upon  it,  or  to  reply  to  it  in  any  Avay  except  by  demurrer. 
Besides,  if  the  plea  was  perfect  in  all  the  above  items,  it 
would  still  in  our  opinion  be  bad.  In  Collier  v.  Vivian,  9 
Ala.  907,  where  the  holder  of  a  note  sued  out  an  attachment 
against  the  maker,  and  caused  to  be  levied  on  and  seized 
negroes  sufficient  to  pay  the  note,  and  afterwards  discharged 
them  from  the  levy,  this  court  held,  that  these  facts  did  not 
afford  a  defence  to  the  endorser  either  at  law  or  in  equity. 
In  a  subsequent  case,  however.  The  State  Bank  v.  Edwards 
&  Walke,  20  Ala.  516,  where  an  execution  had  been  levied 
on  property  of  the  principal  debtor  sufficient  to  satisfy  it,  and 
was  returned  by  order  of  the  plaintiff",  and  the  property 
released,  it  was  held,  that  the  surety  was  thereby  discharged. 
The  doctrine  of  this  cas'e  we  think  entirely  correct.  It  is  as 
far,  however,  as  the  current  of  authorities  will  allow  of  its 
being  extended.  In  the  case  last  cited  it  is  distinctly  held, 
"  that  the  mere  delay  or  want  of  diligence  in  enforcing  the 
execution,  or  an  agreement  to  delay  based  upon  no  valid  con- 
sideration, will  not  affect  the  creditors'  rights."  This  plea, 
then,  in  order  to  make  it  a  defence  to  the  action,  should 
allege  something  more.  It  should  show  that  the  plaintiff  did 
some  act,  or  omitted  to  do  some  act  which  he  was  bound  to 
perform,  in  consequence  of  which  the  judgment  on  the  forth- 
coming bond  became  fruitless.     The  mere  allegation  of  the 
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fact  that  there  was  such  a  forfeited  bond,  we  do  not  think 
sufficient  of  itself  to  put  the  plaintiff  to  his  replication.  All 
the  facts  of  the  plea  may  be  perfectly  true,  and  yet  the  plain- 
tiff may  have  been  diligent  and  zealous  in  pursuing  all  his 
remedies  on  the  forfeited  bond,  and  the  judgment  thereon 
have  become  fruitless  without  any  fault  of  his.  A  forfeited 
forthcoming  bond,  at  best,  could  only  be  regarded  as  a  cumu- 
lative security  in  the  hands  of  the  creditor,  and  it  may  well 
be  questioned  whether  he  would  be  bound  to  pursue  his 
remedies  upon  it,  to  the  exclusion  of  those  which  he  had 
against  the  other  defendants.  This  demurrer  should  also 
have  been  sustained. 

The  sixth  plea  states,  that  Godwin  is  discharged,  because 
an  execution  issued  on  the  affirmed  judgment  from  the  Su- 
preme Court  was  levied  on  sufficient  property  of  Hargrove, 
the  principal,  to  pay  the  debt,  and  that  the  levy  is  unaccounted 
for,  and  which  was  in  no  way  interfered  with  by  him,  Godwin, 
who  was  only  surety  of  said  Hargrove.  In  the  case  of 
Campbell,  use,  &c.,  v.  Spence,  4  Ala.  543,  it  is  decided,  that  a 
levy  and  seizure  of  goods  by  the  sheriff  sufficient  to  pay  the 
debt  will  be  a  satisfaction  of  the  judgment,  so  far  as  it  respects 
the  defendant  in  execution ;  and  further,  that  when  a  levy  is 
made  on  property  sufficient  to  pay  the  judgment,  the  levy 
itself  will  be  a  satisfaction  of  the  judgment  as  to  younger 
judgment  creditors.  Conceding  the  correctness  of  these  posi- 
tions, it  by  no  means  follows,  that  a  plea  which  states  simply 
that  a  levy  was  made  on  property  sufficient  to  pay  the  judg- 
ment discharges  the  security,  who  is  a  co-defendant.  The 
plea  does  not  allege  that  the  property  was  seized  or  went  into 
the  possession  of  the  sheriff,  or  that  the  plaintiff  was  guilty 
of  any  neglect  or  omission  of  duty,  or  that  he  in  any  manner 
interfered  so  as  to  render  the  levy  fruitless.  Thus  far  it  is 
subject  to  the  same  objections  as  the  fourth  plea ;  but  the 
plea  states,  that  the  levy  is  unaccounted  for.  Concede  that 
it  is ;  does  it  necessarily  follow  that  the  security  is  discharged 
because  the  levy  is  unaccounted  for  ?  Whose  fault  is  it  that 
it  is  unaccounted  for  ?  The  plea  does  not  inform  us.  As  we 
understand  the  relation  of  creditor  and  security,  the  latter 
cannot  be  discharged  from  his  liability  by  the  mere  inaction 
of  the  former,  unless  there  is  involved  in  that  inaction  some 
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breach  of  duty,  and  then  the  party  relying  upon  it  must 
allege  it  so  that  issue  can  be  taken  upon  it.  State  Bank  v. 
Edwards  &  Walke,  supra.  If  there  was  a  levy  merely,  and 
no  seizure  of  the  property,  it  was  not  the  plaintiff's  duty  to 
account  for  it.  This  was  rather  the  duty  of  the  sheriff  and 
of  Hargrove,  the  principal,  and  his  sureties.  Because  the 
plaintiff  had  the  right  to  call  upon  the  sheriff  to  account  for 
the  levy,  and  did  not  do  so,  it  by  no  means  follows  that  the 
security  is  discharged.  The  plea  shows  no  injury  ever  to 
have  accrued  to  the  defendant  Godwin  by  reason  of  the  levy 
not  being  accounted  for,  nor  can  the  court  know  that  he 
would  be  in  any  better  condition  if  it  was  accounted  for. 
The  plea  simply  asserts  the  legal  proposition,  that  because 
there  was  a  levy  on  property  of  Hargrove  sufficient  to  pay 
the  debt,  therefore  the  security  is  discharged.  To  this  propo- 
sition, as  thus  broadly  announced,  we  cannot  give  our  assent : 
nor  do  we  think  the  additional  allegation  that  the  levy  is 
unaccounted  for,  disconnected  from  any  act  done  by  the 
plaintiff  or  omission  of  duty  on  his  part,  aids  it.  The  de- 
murrer to  this  plea  should  also  have  been  sustained. 

The  seventh  plea  is  clearly  bad.  It  alleges,  that  sufficient 
property  of  Hargrove  was  sold  by  the  sheriff  or  coroner  of 
Russell  county  to  pay  this  debt,  and  that  the  moneys  went 
into  the  hands  of  said  sheriff  or  coroner  whilst  the  process 
issued  on  the  affirmed  judgment  from  the  Supreme  Court  was 
of  force  in  his  hands,  and  that  such  moneys  were  unaceounted 
for.  The  plea  does  not  allege,  that  the  property  was  levied 
on  and  sold  under  the  process  on  this  judgment,  but  simply 
that  it  was  levied  on  and  sold  whilst  the  process  was  in  his 
hands.  If  sufficient  property  to  pay  the  debt  had  been 
seized  and  sold  under  this  process,  and  said  moneys  were  lia- 
ble to  be  applied  to  this  debt,  it  would  undoubtedly  be  a 
satisfaction  of  the  judgment  as  to  Hargrove  and  all  the  other 
defendants,  although  the  sheriff  may  have  squandered  or 
wasted  the  money. —  Vide  Campbell  v.  Spence,  supra.  But 
the  plea  does  not  allege  these  facts.  The  legal  conclusion 
from  the  allegations  of  the  plea,  when  carefully  considered, 
are,  that  although  the  process  under  this  judgment  was  in  the 
hands  of  the  officer,  the  levy  and  sale  were  made  under  some 
other  process  also  in  his  hands,  and  which  had  priority  to  the 
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funds.  "If  the  plea  intended  to  allege,  that  the  levy  and  sale 
were  made  under  and  by  virtue  of  the  process  in  the  hands 
of  the  officer  under  this  judgment,  it  should  have  so  stated. 
The  plea  is  objectionable  also  for  vagueness,  as  are  the  others 
before  considered,  with  this  further  objection,  that  it  is  alleged, 
that  the  officer  levying  and  selling  was  the  coroner  or  sheriff. 
The  pleader  should  have  stated  Avith  precision  which  it  was, 
by  what  process,  and  when  sold.  This  demurrer  should  also 
have  been  sustained. 

The  eleventh  plea  states  in  substance,  that  there  is  not,  and 
never  was,  any  such  judgment  in  the  Circuit  Court  of  Eussell 
county  as  that  alleged  to  have  been  rendered  in  the  sci.  fa. 
and  declaration.  This  plea  is  to  be  regarded  in  two  aspects  : 
one  as  a  plea  of  nul  tiel  record,  and  the  other  as  a  plea 
denying  the  jurisdiction  of  the  Supreme  Court  to  render  the 
judgment  sought  to  be  revived.  As  a  plea  of  nul  tiel  record 
it  is  not  good,  because  the  Circuit  Court  judgment  is  not  the 
one  sought  to  be  revived.  That  judgment  was  merged  in  the 
judgment  rendered  in  the  Supreme  Court,  and  the  object  of 
the  sci.  fa.  is  to  revive  the  latter  and  not  the  former.  The 
statement  in  the  sci.  fa.  and  declaration  of  the  rendition  of 
the  Circuit  Court  judgment  must  be  regarded  as  inducement 
merely,  and  not  issuable  matter ;  the  gist  of  the  action  is  the 
Supreme  Court  judgment. 

As  a  plea  denying  the  jurisdiction  of  the  Supreme  Court, 
it  is  liable  to  the  objection,  that  the  record  of  a  judgment 
sought  to  be  revived  b}-  -^cire  facias  imports  upon  its  face 
absolute  validity.  It  cannot  be  impeached  by  pleading  any 
matter  going  behind  the  judgment.  Miller  v.  Shackelford; 
16  Ala.  95.  The  party  against  whom  the  judgment  was 
sought  to  be  revived,  in  the  case  last  cited,  appeared,  and 
pleaded  to  the  scire  facias  that  the  court  rendering  the  judg- 
ment against  him  had  never  acquired  jurisdiction  of  his  person, 
either  b}'  service  of  process  upon  him  or  by  attachment  of 
his  goods  and  chattels,  and  further,  that  he  was  not  a  resident  of 
the  State  of  Alabama  at  the  time  said  suit  was  brought,  and 
had  never  employed  counsel  to  appear  for  him  in  the  cause, 
and  had  never  had  any  notice  of  the  suit  in  any  manner 
whatever ;  but  this  court  held  the  plea  bad,  as  it  would  not 
require  the  court  to  go  back  and  search  the  records,  to  ascer- 
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tain  whether  service  had  actually  been  effected  upon  him  or 
not.  This  authority  we  regard  as  decisive  of  the  present  plea 
in  the  aspect  in  which  we  are  considering  it,  Whether  the 
same  rule  would  hold  in  reference  to  like  pleas  to  foreign  re- 
cords, we  do  not  now  decide.  The  authorities,  however,  as 
to  them,  would  seem  to  be  opposed  to  this  view.  Pucket  v. 
Pope,  3  Ala.  552,  and  cases  there  cited.  The  demurrer  to 
this  plea  should  also  have  been  sustained. 

The  record  shows  that  the  plaintiff  filed  several  replica- 
tions to  all  of  the  pleas  filed  by  Godwin,  to  which  the  de- 
fendant demurred  generally,  and  the  demurrer  was  sustained. 
In  this  there  was  ao  error.  As  a  general  rule,  the  plaintiff 
can  file  but  one  replication  to  a  plea.  An  exception  to 
this  rule  was  made  by  the  statute  of  1846,  which  provides, 
that  to  the  pleas  of  set-off,  infancy,  or  the  statute  of  limi- 
tations, the  plaintiff  may  reply  as  many  matters  as  he 
thinks  proper,  (Acts  of  1846,  page  36;)  but  this  exception  to 
the  general  rule  cannot  be  extended  beyond  the  provision  of 
the  statute.  When  several  replications  are  filed,  it  is  at  the 
option  of  the  defendant  to  demur  generally,  and  get  rid  of 
the  whole  of  them  in  that  way,  or  he  may  call  upon  the 
plaintiff'  to  elect  which  one  he  will  retain,  and  move  the  court 
to  strike  out  the  balance.  Vance  v.  Wells  &  Co.,  8  Ala.  399; 
Williams  v.  Hinkle  et  al.,  15  Ala,  713. 

The  only  remaining  error  assigned,  which  we  deem  it  im- 
portant to  notice,  is,  the  overruling  the  demurrers  to  the  pleas 
of  bankruptcy  filed  by  Hargrove  and  Vance.  These  pleas 
seem  to  have  been  filed  "in  short  by  consent;"'  and  inasmuch 
as  such  pleas  could  be  well  pleaded,  if  the  facts  \v'arranted  it, 
¥re  feel  bound  to  presume  that  these  were  so.  There  was  no 
eiror  therefore  in  overruling  these  demurrers. 

For  the  errors  aboved  noted,  the  judgment  of  nonsuit  in 
the  court  below  is  reversed,  and  the  cause  remanded  for 
fturther  proceedings. 
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MERCHANTS'   INSURANCE   CO.   AND   DEAS   vs. 
MAZANGE. 

1 .  Where  a  lessee  covenants  to  erect  on  the  leasehold  premises  a  building  woilh 
a  specified  sum,  and  to  keep  the  premises  insured,  and  after  the  building  is 
erected  the  builder  obtains  a  decree  in  a  court  of  chancery  upon  his  contract 
of  building,  under  which  decree  he  enters  into  possession  of  the  premises, 
without  a  sale,  his  possession  is  unauthorjzed  and  permissive  only,  and  does 
not  make  him  an  assignee  of  the  lease,  so  as  to  render  him  liable  on  the  cove- 
nants contained  in  it. 

2.  And  if  the  builder,  while  thus  in  possession,  insures  the  premises  to  the  ex- 
tent of  his  interest  in  the  lease,  the  policy  does  not  enure  to  the  benefit  of  the 
lessor  or  his  assigns,  nor  does  it  make  the  builder  liable  on  the  covenant  of 
insurance  contained  in  the  lease. 

3.  A  decree  of  sale  in  a  court  of  chancery ,  under  a  builder's  lien,  does  not  invest 
the  complainant  with  a  right  of  eutry,  nor  invest  him  with  the  legal  title ; 
and  until  a  privity  is  created  by  the  purchase  of  the  leasehold  estate,  a  court 
of  equity  will  not  compel  him  to  take  an  assignment  of  the  lease,  so  as  to 
render  him  responsible  on  the  covenants  contained  in  it. 

Error  to  the  Chancery  Court  of  Mobile. 
Heard  before  the  Hon.  J.  W.  Lesesne, 

This  was  a  bill,  filed  by  Ovid  Mazange  against  the  plain- 
tiffs in  error,  to  recover  the  amount  of  a  policy  of  insurance 
effected  by  Deas  with  the  Merchants'  Insurance  Co.,  to  the 
extent  of  four  thousand  dollars,  upon  a  certain  brick  building 
in  the  city  of  Mobile,  known  as  "The  Republic."  The  lan- 
guage of  the  policy  is,  that  the  Company  "insure  James  S. 
Deas  against  loss  or  damage  by  fire  to  the  amount  of  four 
thousand  dollars,"  &c.,  on  said  property,  which  is  particularly 
described,  "  and  do  hereby  promise  and  agree,  to  make  good 
unto  the  said  insured,  his  executors,  administrators  and  as- 
signs, all  such  loss  or  damage,  not  exceeding  the  amount  in- 
sured, as  shall  happen  to  the  property  above  specified  during 
one  year,  to- wit :  from  the  iSth  May,  1849,  to  the  18th  May, 
1850 ;"  and  after  inserting  the  usual  exceptions  to  their  lia- 
bility, arising  out  of  the  manner  in  which  the  loss  may  accrue, 
it  is  provided  that  the  interest  of  the  insured  in  the  policy  is 
not  assignable,  but  by  the  consent  of  the  Company  manifested 
in  writing,  "and  in  any  case  of  transfer  or  termination  of  the 
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interest  of  the  insured,  either  by  sale  or  otherwise,  without 
such  consent,  this  policy  shall  from  thenceforth  be  \oid  and 
of  no  effect." 

The  building  mentioned  in  the  }X)licy  was  consumed  by 
iire,  on  the  22d  day  of  August,  1849. 

Mazange,  the  complainant  in  tlie  court  below,  insists  that 
he  is  entitled  to  the  benefit  of  this  policy,  and  the  following- 
are  substantially  the  facts  upon  which  he  rests  his  claim : 

That  M.  D.  Eslava,  being  the  owner  of  the  lot  on  which 
the  insured  building  was  erected,  agreed,  on  the  6th  of  Sep- 
tember, 1844,  to  lease  it  to  P.  Chantron,  for  the  term  of  six 
years,  commencing  from  the  1st  of  November,  1844 ;  and  in 
consideration  of  said  lease,  Chantron  agreed  to  put  up  a  build- 
ing on  it  of  the  value  of  $6000,  and  to  deliver  it  back  to 
Eslava  at  the  end  of  the  term  in  good  repair.  The  lease  was, 
however,  not  reduced  to  writing  until  the  30th  of  January. 
1845.  It  recites,  "  that,  in  consideration  of  the  erection  of  a 
certain  building  built  by  the  said  Chantron,  and  now  almost 
completed,  on  a  lot  of  ground  the  property  of  the  said  M.  D. 
Eslava ;  and  in  consideration  of  the  stipulations  and  agree- 
ments hereinafter  contained,  and  to  be  done  and  performed 
by  the  said  Chantron,  the  said  Eslava,  party  of  the  first  part, 
hath  demised,  leased  and  to  farm  let  unto  the  said  P.  Chan- 
tron, and  his  heirs,  executors,  administrators  and  assigns,  a 
certain  parcel  of  ground,"  &c.  Chantron  covenanted  for  hun- 
sel^  his  heirs,  executors,  administrators  and  assigns,  to  and 
with  Eslava,  his  heirs,  executors,  administrators  and  assigns, 
forthwith  to  cause  to  be  completed  and  finished  off  the  brick 
building  of  the  dimensions  and  according  to  the  plan  pro- 
jected for  the  same,  and  according  to  his  present  contracts  for 
the  completion  thereof,  and  to  keep  the  same  in  good  tenant- 
able  order  and  repair,  &c.  Chantron  further  covenants,  but 
without  inserting  "his  (Chan tron's) assigns,"  with  Eslava,  his 
administrators  and  assigns,  that  he  will  fully  pay  and  dis- 
charge, out  of  his  own  money,  all  taxes,  assessments,  &c.,  ou 
the  property  during  the  term,  &c. ;  "and  doth  further  cove- 
nant and  agree,  that  for  the  mutual  protection  of  the  parties, 
he,  the  said  Chantron,  shall,  during  the  whole  term  of  the 
demise  and  annually,  cause  insurance  to  be  effected  against 
fire,  whereby  the  said  improvements  shall  be  kept  constantlv 
12 
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insured  tor  the  sum  of  six  tliousand  dollars,  the  premiums 
for  which  iasurance  are  to  be  paid  by  said  Chantron;  and 
which  insurance  shall  be  so  stipulated,  that  in  the  event  the 
said  premises  shall  be  destroyed  by  (ire,  the  insurance  money 
shall  remain  ou  deposit  with  the  insurers,  and  actually  be 
drawn  only  in  payment  of  re-building  or  repairs,  or  the  insu- 
rers shall  re-build  or  repair  themselves,  so  as  to  secure  the 
actual  application  of  the  money  to  the  actual  re-building  and 
repairing  of  the  loss,  and  it  shall  not  pass  into  other  hands, 
nor  be  diverted  from  that  object,  nor  be  received  by  either  of 
the  parties  t(J  this  lease." 

On  the  7th  of  February,  1849,  Eslava  sold  and  conveyed 
the  premises  so  leased  to  Mazange,  the  complainant. 

It  further  appears,  that  Deas,  the  party  who  effected  the 
insurance,  entered  into  a  contract  with  Chantron,  the  lessee, 
on  the  6th  day  of  September,  1844,  to  erect  the  brick 
building  on  the  lot  which  Chantron  bound  himself  in 
in  the  lease  to  cause  to  be  erected.  This  contract  was  duly 
recorded,  so  as  to  create  a  lien  upon  the  leasehold  interest  of 
Chantron  under  the  act  of  1884,  (Clay's  Dig.  375,)  for  the 
amount  due  from  Chantron  to  Deas,  the  builder,  which  was 
$5,600. 

On  the  16th  day  of  February,  1845,  Chantron  assigned  the 
lease  which  he  had  obtained  from  Eslava,  to  A.  S.  Dumee, 
for  the  security  of  certain  creditors  named  in  the  assignment. 

Deas  proceeded  to  complete  the  building,  and  afterwards 
Aled  his  bill  inequity  against  Chantron,  Dumee  and  the  bene- 
ticiaries  under  the  assignment,  to  have  his  lien  declared  para- 
mount to  the  assignment  to  Dumee,  and  to  have  an  account 
of  the  amount  due  him,  and  a  sale  of  the  premises  to  pay 
such  amount,  unless  the  same  should  be  paid  by  defendants. 
The  Chancellor  decreed  in  accordance  with  the  prayer  of  the 
bill,  which  decree  was  afterwards  affirmed  by  this  court  on 
appeal.     See  14  Ala.  33. 

The  record  further  shoAvs,  that  after  this  decree  was  ob- 
t«,ined  by  Deas,  and  before  any  sale  was  effected  under  it,  by 
an  understanding  between  Deas  and  parties  interested  in  the 
trust  assignment,  it  was  consented  between  them  that  Dumee, 
the  trustee,  in  order  to  try  the  market  and  see  whether  the 
leasehold  interest  of  Chantron  would  sell  for  more  than  would 
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satisfy  the  prior  lien  of  Deas,  and  to  close  the  trust,  the  in- 
terest should  be  sold  under  the  assignment.  A  sale  was  ac- 
cordingly made  on  the  28th  day  of  May,  1848,  at  which  T. 
A.  Hamilton  bid  the  sum  of  $500,  as  the  agent  of  Deas ;  but 
no  money  was  paid,  nor  any  deed  executed,  but  the  sale,  as 
before  stated,  was  regarded  as  a  mere  means  of  testing  the 
market. 

After  this  sale,  the  key  of  the  building  was  delivered  to 
Hamilton,  who  was  acting  as  attorney  for  Deas,  and  Deas  en- 
tered into  possession,  and  held  the  same,  as  he  answers,  as  a 
means  of  satisfying,  so  far  as  the  rents  might  go,  the  amount 
due  him  under  his  building  contract,  and  was  in  possession 
when  he  insured,  and  when  the  building  was  consumed  by 
fire. 

Shortly  after  the  loss,  Deas  applied  to  the  insurance  office, 
notifying  theui  of  his  interest,  and  setting  forth  the  claim  of 
the  lessor  to  the  money,  on  the  alleged  ground  of  his  liability 
to  perform  the  covenants  contained  in  the  lease,  but  denying 
such  liability :  also,  that  he  held  it  under  his  lien  as  a  builder ; 
that  $4,500  was  due  him  from  Chantron,  his  gas  fixtures  upon 
the  premises  were  worth  $800,  and  the  unexpired  term  of  the 
lease  to  which  his  lien  attached  was  worth  $1000, 

A  cross  bill  was  filed  by  Deas,  but  the  view  taken  of  the 
case  renders  it  immaterial  to  notice  it. 

The  foregoing  are  substantially  the  facts  of  the  case.  The 
Chancellor  was  of  opinion,  and  so  decreed,  that  Mazange  was 
entitled  to  the  full  amount  insured  by  the  policy,  and  interest 
on  that  sum. 

This  decree  is  assigned  for  error  in  this  court. 

Campbell  &  Hamilton,  for  plaintiffs  in  error: 

Mr.  Campbell,  of  counsel  for  the  Merchants'  Insurance  Co., 
and  Mr.  Hamilton,  of  counsel  for  Deas,  insisted : 

1.  That  the  policy  of  insurance  having  been  made  in  favor 
of  Deas,  and  being  applicable  alone  to  the  interest  which  he 
had  in  the  premises,  the  Insurance  Company  is  not  responsi- 
ble for  any  other  loss,  than  that  incurred  by  him.  Its  con- 
tract is,  to  indemnify  him,  and  him  alone,  fix)m  damage  by 
fire ;  and  no  claim  for  a  loss  is  good,  but  that  founded  on  his 
interest.     The  interest  of  Mav.ange  was  not  placed  liefore  the 
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Company,  nor  was  it  insured ;  he  has  no  title  to  recover,  ex- 
cept to  the  value  of  Beas's  insurable  interest.  2  Cranch  419  ; 
8  Wend.  144;  5  Pick.  84;  5  Wend.  541 ;  11  Johns.  302  ;  8 
Metcalf  848 ;  1  ib.  17 ;  1  Porter  238, 

2.  Deas  was  not  bound  to  insure  by  the  covenants  of  the 
lease,  upon  the  supposition  that  he  is  an  assignee.  The  cov- 
enant to  insure  does  not  run  with  the  land ;  and  the  assignee, 
not  being  mentioned  in  the  covenant,  is  not  held  to  its  per- 
formance. Smith's  Leading  Cases  75 ;  5  B.  &  A.  1. 
,  3.  Deas  is  not  the  assignee  of  the  term,  and  neither  is  he 
liable  as  the  owner  of  Chantron's  estate.  He  had  no  convey- 
ance from  Chantron,  and  none  from  Montandon  &  Co.  With- 
out a  legal  instrument,  giving  him  the  entire  legal  estate,  he 
is  not  an  assignee.  1  Bacon's  Abr.  383 ;  2  Greenleaf 's  Cruise's 
Dig.  122;  14  Ohio  R.  606;  5  Espinasse  R  105;  1  Vesey  sr. 
56;-  1  Salk.  81,  and  note;  Douglass  167,  note;  4  Vermont 
471;  10  Adol.  &  El.  135,  (59  E.  C.  L.  R.;)  12  Wend.  555; 
Piatt  on  Covenants  482. 

4.  The  conveyance  from  Dumee  was  never  executed,  and 
consequently  his  estate  was  never  transferred.  Also,  there 
was  no  sale  to  Deas ;  he  paid  Dumee  nothing,  and  contracted 
to  pay  him  nothing.  Dumee  was  only  authorized  to  sell  what 
he  had  for  a  price ;  if  he  obtained  no  price,  ther6  could  be  no 
sale.  He  could  not  sell,  to  be  credited  on  Deas's  debt.  The 
evidence  shows,  that  the  auction  of  the  interest  was  only  with 
a  view  to  try  the  market,  and  to  be  able  to  report  that  the 
lien  was  without  value.  Deas  could  not  defend  himself 
against  Chantron,  by  this  pretended  purchase,  in  the  event 
he  should  make  more  of  the  property  than  $500.  He  would 
be  required  to  credit  Chantron  with  whatever  he  might  re- 
ceive on  account  of  this  property.  The  contract  of  purchase, 
supposing  it  to  amount  to  a  contract,  is  unexecuted,  and  at 
law  Deas  cannot  be  held. 

5.  Deas  is  not  an  assignee,  by  the  lacts  contained  in  the 
case  of  Deas  v.  Montandon  &  Co.  14  Ala.  33.  The  bill  there 
was  filed  to  set  up  and  enforce  an  equitable  lien.  The  object 
of  the  bill  was,  to  enforce  that  lien  by  a  sale  of  the  j)roperty 
embraced  in  the  lease.  It  did  not  pray  for  the  execution  of 
an  assignment  of  the  lease,  nor  that  the  plaintiff  should  be 
allowed  to  enter  into  posession.     The  plaintiff  did  not  attempt 
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to  obtain  a  legal  conveyance  of  the  term,  nor  did  the  court 
vest  the  term  in  Deas.  The  decree  was  never  executed  ;  nor 
was  there  a  final  decree  ascertaining  the  debt  at  this  time,  and 
ordering  a  sale.  The  case  rested  merely  upon  a  decree  affirm- 
ing the  equities  of  Deas. 

6.  The  facts  do  not  constitute  Deas  such  an  assignee  as  a 
court  of  chancery  would  bind.  The  bill  does  not  seek  to 
compel  him  to  receive  an  assignment,  nor  is  it  framed  upon 
the  equitable  facts.  It  charges  him  as  bound  by  the  cove- 
nants at  law,  and  claims  the  insurance  money  on  the  averment 
that  he  is  insolvent.  He  would  not,  therefore,  fall  within  the 
purview  of  the  cases.     3  Bro.  C.  C.  166 ;  1  Vesey,  jr.,  235. 

7.  The  cases  which  directed  the  conclusions  of  the  Chan- 
cellor have  been  overruled.     8  Simon  508 ;  2  PhiUips  718. 

8.  The  conclusions  of  the  Chancellor  upon  the  subject  of 
interest  are  clearly  wrong.  4  Metcalf  1 ;  9  Wheat  739,  871. 
The  prayer  of  the  bill  is,  that  the  Company  should  "hold  the 
money  until  the  final  determination  of  this  case ;''  and  the  in- 
junction issues  conformably  to  the  prayer.  The  covenant  also 
required  the  money  to  remain  on  deposit,  and  to  be  drawn  as 
wanted.  The  Company  is  in  no  default.  The  delay  in  pay- 
ment is  the  result  of  the  plaintiff's  own  act,  and  he  is  not  en- 
titled to  be  paid  for  causing  it. 

G-EO.  N.  Stewart,  contra : 

3kfr.  Stewart,  of  counsel  for  Mazange,  made  the  following 
points : 

1.  The  covenant  to  insure  and  apply  the  insurance  money 
to  re-build,  runs  with  the  land,  since  the  lease  required  that 
the  money  should  he  expended  on  the  land  and  applied  to 
repair.  Piatt  on  Covenants,  ch.  5  p.  183 ;  7  E.  C.  L.  R.  1 ; 
3  CampbelFs  R.  134.  Whether  the  assignee  is  bound  or  not, 
depends  upon  the  nature  of  the  thing  to  be  performed,  and 
not  on  the  word  "assigns"  being  used.  17  Wend.  136;  3 
Harr.  338 ;  4  Paige  510^  6  Bing.  644  ;  19  E.  C.  L.  R.  188 ; 
2  Lomax'  Dig.  254 ;  9  B.  &  C.  505 :  Smith's  Leading  Cases, 
(33  Law  Lib.)  81 ;  1  B.  &  C.  410 ;  10  Mod.  158 ;  6  Cowen 
302 ;  1  Wash.  C.  C.  R.  375 ;  Comyn  on  Landlord  and  Tenant 
61,  131,  144, 145,  (or,  107,  233,  257,  259.)  The  rule  in  Spen- 
cers case  is  practically  overruled  in  many  of  the  cases :  it  is 
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not  held  at  this  day.  The  covenant  here  is  really  a  covenant 
for  rent,  and  rent  always  runs  with  the  land ;  so,  a  covenant, 
as  in  this  case,  to  keep  in  repair  and  deliver  the  property  at 
the  end  of  the  term  with  the  building  in  good  repair,  always 
runs  with  the  land.  Piatt  on  Gov.  188  ;  Archbold's  Landlord 
and  Tenant  174. 

2.  Deas  was  bound  to  insure  and  repair  according  to  the 
covenants.  We  are  not  now  in  a  court  of  law,  nor  are  we 
treating  of  legal  rights ;  neither  does  the  bill  seek  to  compel 
Beas  to  accept  an  assignment  of  the  lease,  so  that  he  may  be 
sued  in  covenant  at  law.  The  authorities,  therefore,  which 
apply  in  those  cases,  are  not  applicable  here.  It  is  immate- 
rial to  us  whether  Deas  is  an  assignee  or  an  under  lessee. 
Equity  goes  much  farther  than  courts  of  law  to  reach  rent, 
from  the  party  who  has  enjoyed  the  possession.  33  Law  Lib. 
106-8 ;  7  Pctersdorf 's  Abr.  60,  (94 ;)  1  Vernon  165  ;  ib.  87 ; 
Crabb  155,  (207.)  We  claim  to  enforce  the  obligation  for 
rent,  only  while  Deas  held  possession  ;  the  breach  was  during 
that  time.  3  Saund.  181 ;  ib.  240 ;  1  H.  Black.  443 ;  4  Term 
Rep.  94 ;  6  Law  Lib.  140  to  145.  Rent  may  consist  of  any 
thing  which  lies  in  render; — money,  services,  labor,  improve- 
ments, &c.  Crabb's  Real  Prop.  128,  (53  Law  Lib.  167.)  The 
obligation  to  pay  rent  arises  from  privity  of  contract,  or  from 
privity  of  estate  ;  privity  of  legal  estate  at  law,  and  privity 
of  equitable  estate  in  equity.  54  Law  Lib.  207 ;  6  ib.  144 
to  151 ;  Piatt  on  Gov.  491-2.  In  this  case,  Deas  was  in  pos- 
session, claiming  the  profits  to  his  own  use,  and  claiming  all 
the  title  under  the  lease  so  long  as  he  held  it.  He  had  a  right 
to  the  possession  and  profits,  paramount  to  Chantron,  Dumee, 
Montandon  and  Eslava ;  he  held  by  bis  own  acts,  in  defiance 
of  Eslava,  and  without  his  Avill,  assent  or  choice.  He  held 
in  one  of  three  rights,  viz :  under  his  building  lien,  or  as  pur- 
chaser of  the  whole  lease  at  the  sale  made  by  Dumee,  or  un- 
der the  decree  obtained  by  him  in  chancery.  It  is  immaterial 
which  position  he  assumes,  as  his  possession  is  in  each  case 
under  the  lease,  and  limited  by  it.  His  own  choice  of  posi- 
tion is,  that  he  held  under  his  building  lien ;  this  makes  him 
a  mortgagee  in  possession  after  the  law  day  has  passed,  and 
as  such  liable  for  the  rents,  services  and  covenants  of  the  lease 
accruing  during  his  possession.     2  Doug.  460 ;  Piatt  on  Gov. 
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117,  216,  218;  3  Saumi.  181 ;  Crabb  on  Eeal  Property  207  : 
63  Law  Lib.  155. 

3.  But  the  questiou  is  uot  whetlier  Deati  \vas  bound  by  the 
covenant  to  insure ;  but  it  is,  whether  after  having  performed 
the  covenant,  and  thus  admitted  it,  he  shall  be  permitted  to 
collude  with  the  insurance  ofl&ce,  and  repudiate  his  own  act. 
The  policy  was  taken  out  by  Deas,  for  the  purpose  of  indem- 
nifying himself,  as  assignee  of  the  leasehold  estate,  against  an 
acknowledged  legal  liabihty  to  Mazange ;  and  he  did  not 
think  of  disputing  this  liability,  until  after  a  loss  occurred. 
The  bill  charges  that  the  insurance  was  effected  solely  in  view 
of  the  obligation  of  the  lease,  and  Deas  does  not  deny  the 
allegation,  nor  does  he  pretend  that  it  was  made  to  secure  his 
own  interest.  Mazange  relied  on  the  insurance  as  Ijeing  made 
in  pursuance  of  the  obligation  of  the  lease,  and  Deas  also  ad- 
mits this  in  his  answer.  That  the  insurance  was  not  for  a 
sujficient  sum,  does  not  alter  its  character ;  a  part  insurance 
might  be  made  in  one  office,  and  the  residue  in  another  office. 
The  law  does  not  allow  a  party  to  induce  another  to  believe 
a  thing  complied  with,  and  afterwards  deny  it,  when  his  ad- 
versary has  rested  secure  on  the  belief  thus  created.  1  Ry. 
&  Moo.  343 ;  1  Car.  &  P.  246;  12  B.  C.  L.  R.  112  :  Piatt  on 
Gov.  189. 

4.  The  Insurance  Company  is  bound  to  respond  to  the  lose 
to  the  extent  of  the  policy.  They  are  certainly  liable  to  the 
extent  of  the  policy,  having  received  the  premium.  In  deci- 
ding that  Deas  is  liable,  it  is  also  decided  that  the  Company 
is  liable.  Where  one  who  Is  liable  to  another  makes  insu- 
rance, he  is  entitled  to  the  indemnity  as  for  a  loss  of  his  own. 
It  is  on  this  principle  that  where  a  mortgagor  insures,  although 
the  mortgage  is  for  the  full  value  of  the  land,  he  can  recover 
the  whole  insurance  money,  l^ecause  he  is  bound  for  the  debt. 
16  Peters  501.  And  (.'hancery  will  subject  the  money  to  the 
payment  of  the  debt  due  to  the  mortgagee,  where  the  proper- 
ty is  not  of  value  sufficitnt.  6  Gill  &  John.  372 :  2  Story's 
Eq.  905,  906,  i)07. 

5.  Deas  can  set  u[)  no  claim  lor  his  individual  loss  of  lurni- 
ture  or  fixtures.  He  made  no  insurance  on  them,  but  on  the 
building  only.  As  the  amount  of  the  policy  is  not  sufficient 
to  protect  MajMinge,  whom  Deas  was  bound  to  protect,  the 
entire  fund  must  be  applied  for  his  benefit  only. 
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6.  The  Chancellor  properly  allowed  interest  accruing  from 
the  commencement  of  the  suit.  Where  the  defendant  denies 
and  controverts  the  complainant's  claim,  he  is  chargeable  with 
interest.  The  Insurance  Company  has  had  the  use  of  the 
money,  and  it  makes  no  difference  to  them  whether  they  pay 
it  to  Deas  or  Mazange.  They  have  not  paid  or  brought  the 
money  into  court,  as  they  might  have  done. 

CHILTON,  J. — The  view  which  we  take  of  this  case  ren- 
ders it  unnecessary  for  us  to  inquire,  whether  the  covenant 
contained  in  the  lease  from  Eslava  to  Chantron,  that  the  latter 
would  cause  the  premises  to  be  insured  against  loss  by  fire, 
&c.,  was  a  covenant  merely  personal  or  collateral,  or  whether 
it  runs  with  the  land,  so  as  to  be  binding  upon  the  assignee  of 
the  covenantee. 

After  a  full  investigation  of  the  authorities,  we  have  ar- 
rived at  the  conclusion,  that  Deas  does  not  occupy  the  posi- 
tion of  an  assignee  of  Chantron,  and  cannot,  therefore,  be 
chargeable  with  the  l:)urthens  imposed  upon  him  by  the  de- 
mise. 

Without  (questioning  the  authority  of  those  cases  which 
countenance  the  idea,  that  the  mortgagee  in  possession  after 
the  law  day  may  be  regarded  as  tlie  assignee  of  the  lease,  it 
is  very  clear  to  our  minds,  that  Deas  cannot  be  regarded  in 
this  light;  for  he  has  no  assignment  of  the  legal  title,  but  a 
mere  right  in  equity  to  the  proceeds  of  the  sale ;  or  rather, 
so  much  of  the  proceeds  of  the  sale  of  Cliantron's  unexpired 
term  as  shall  be  required  to  satisfy  the  amount  due  him  as 
ascertained  by  the  decree  of  the  Chancery  Court.  This  de- 
cree conferred  upon  him  no  right  whatever  to  take  possession 
of  the  premises,  and  as  he  acquired  no  title  under  the  formal 
or  nominal  sale  made  by  Dumee,  his  possession,  at  most,  was 
merely  permissive. 

The  statute  confers  \ipon  the  master-builder  or  mechanic, 
who  ha.s  expended  labor  or  materials  in  putting  up  or  erect- 
ing buildings,  a  lien  in  the  nature  of  a  mortgage  upon  the  lot 
and  buildings  thereon  erected,  provided  the  contract  be  in 
writing  and  recorded.     Clay's  Dig.  375. 

We  need  not  stop  to  inquire  whether,  under  this  statute, 
the  mechanic  could  have  a  strict  foreclosure,  as  in  case  of  a 


JANUARY  TERM,  1853.  177 

Merchants'  Insurnuce  Co.  et  aL  v.  MazoDge. 

mortgage  proper,  and  the  effect  of  such  foreclosure,  in  trans 
ferring  the  burthens  of  the  covenants  contained  in  the  demise 
to  the  party  who  should  come  into  the  possession  under  the 
decree  of  foreclosure.  In  this  case,  the  decree  was  for  a  sale 
of  the  premises,  and  until  such  sale  was  effected,  the  title  to 
the  leasehold  estate  remained  unchanged. 

If  the  parties  had  desired  that  some  one  should  be  placed 
in  possession,  charged  with  the  performance  of  the  covenants 
contained  in  the  lease,  they  should  have  caused  the  sale  to  be 
made;  and  if  they  failed  to  do  this,  but  remained  passive, 
permitting  Deas  to  hold  the  premises,  without  any  assignment, 
or  right  to  occupy,  other  than  by  their  permission,  they  vir- 
tually consent  to  waive  his  liability. 

Again ;  as  a  general  rule,  mutuality  is  an  essential  element 
in  every  contract.  Where  the  covenant  of  one  party  forms 
the  consideration  for  the  covenant  of  the  other,  both  parties 
must  be  bound,  or  neither  can  be  held  to  performance.  Chitty 
on  Con.  4 ;  2  T.  R.  653 ;  Comyn  on  Con.  2.  Tested  by  this 
plain  elementary  principle  of  law,  it  is  obvious  that  Deas 
cannot  be  held  to  the  performance  of  the  covenants  contained 
in  this  demise,  as,  in  the  event  of  a  violation  of  the  agree- 
ment on  the  part  of  Eslava,  he  could  have  no  recourse  what- 
ever against  him  on  the  covenants.  Suppose,  for  example, 
that  there  had  been  a  failure  of  title,  against  which  the  demise 
contains  an  implicit  covenant.  It  is  clear,  that  as  the  only 
<5laim  which  Deas  had,  was  to  have  the  leasehold  interest 
which  Chantron  had  in  the  land  sold  and  the  proceeds  paid 
to  him,  there  was  no  such  privity  between  him  and  the  lessor 
as  would  enable  him  to  maintain  an  action  forthe  breach  of  such 
implied  warranty.  To  hold  him  bound,  therefore,  as  an  as- 
signee, would  be  to  impose  upon  him  the  burthens  of  the 
covenant,  and  at  the  same  time  to  Avithhold  from  him  its  ben- 
efits. 

It  is,  however,  well  settled  upon  authority,  that  in  cases 
where  the  party  has  a  mere  equitable  lien  on  the  premises  for 
a  demand  due  him,  he  is  not  subject  to  the  covenants  of  the 
lease,  and  that  equity  will  not  compel  him  to  take  an  assign- 
ment, so  as  to  be  liable  at  law.  A  different  doctrine  was  at 
one  time  held  by  Lord  Thurlow,  in  Lucas  v.  Commerford,  3 
Bro.  C.  R.  166,  and  which  was  followed  by  Flight  v.  Bently, 


178  ALABAMA. 

Merchants'  Insiiranca  Go.  et  aL  v.  Mazangc. 

7  Simons  149 ;  but  the  contrary  doctrine  Avas  asserted  in 
Moores  v.  Choate,  8  Simons  508,  by  the  Vice  Chancellor:, 
(Sir  L.  ShadAvell,)  who  delivered  the  opinion  in  Flight  v.  Bent- 
ly,  and  who  said  that  it  could  not  be  supported,  and  that  he 
did  not  know  how  it  came  to  be  made  in  the  manner  in  whicli 
it  appears  in  the  report. 

In  the  case  of  Jenks  v.  Portmau,  1  Keene  436,  decided  so 
late  as  1836,  Lord  Langdale,  Master  of  the  Kolls,  after  review- 
ing the  cases,  said :  "  It  does  not  appear  to  me  that  a  mort- 
gagee by  assignment  of  a  leasehold  interest  taking  actual  pofr- 
session  of  the  mortgaged  propert)',  is  more  important  in  equity 
than  it  is  in  law.'' 

In  Arkwright  v.  Colt,  2  Yo.  &  Coll.  C.  C.  4,  the  Vice 
Chancellor  (Bruce)  said,  he  was  willing  to  consider  Colt,  the 
defendant,  as  entering  as  equitable  tenant  for  life  of  the  bene- 
fit of  the  lease,  and  he  apprehended,  that  by  his  entering  inta 
possession  in  that  character,  he  did  not  become  liable  to  the 
landlord  in  respect  of  the  covenants  in  the  lease. 

In  Moore  v.  Greg,  2  Phillips  C.  R.  717,  it  was  held  by 
Lord  Chancellor  Cottenham,  that  an  equitable  mortgagee  bj 
deposit  of  a  lease  is  not  compellable  in  equity,  at  the  suit  of 
the  lessor,  to  take  a  legal  assignment  of  the  lease,  althougb 
he  had  entered  upon  the  premises  and  paid  rent.  This  case 
expressly  overrules  the  case  of  Lucas  v.  Commerford,  supra, 
and  is  a  stronger  case  for  the  plaintiff  than  the  one  before  us. 
Ln  that  case,  as  in  this,  the  party  could  not  have  been  sued 
at  law ;  there  was  no  assignment  of  the  lease,  but  the  court 
refused  its  aid  to  compel  him  to  take  an  assignment,  so  thai 
the  lessor  might  look  to  hiin  for  the  fulfilment  of  the  cove- 
nants contained  in  the  lease.  In  the  ca^se  before  as,  the  rights; 
of  Deas  accruing  under  his  equitable  lien  have  been  adjudi- 
cated. The  parties  interested  wore  before  the  court,  and  the 
leasehold  interest  of  Chantron  was  decreed  to  be  sold  :  and 
no  effort  has  been  made  to  compel  Deas  to  take  an  assignment 
of  the  lease. 

We  think  it  clear,  that  there  is  no  such  privity  betweea 
Deas  and  the  lessor,  or  his  assignee,  as  will  enable  the  latter 
to  look  to  him  upon  the  covenants ;  and  this,  we  think,  is  the 
result  of  the  authorities  above  cited. 

But  it  is  contended  by  the  counsel  for  the  defendant  in  er- 
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TOP,  that  Deas  has  complied  with  the  covenant  to  insure,  and 
this  bill  is  merely  to  enable  the  plaintiff  below  to  avail  him- 
self of  that  compliance. 

It  is  a  sufficient  answer  to  this  position,  that  the  record  be- 
fore us  does  not  sustain  it.  Deas  merely  insured  his  own  in- 
terest against  loss  by  fire.  The  insurance  is  upon  four  thou- 
sand dollars  in  value,  and  not  upon  six  thousand,  as  provided 
for  in  the  lease ;  so  that,  to  hold  the  Company  bound  to  re- 
spond beyond  the  interest  of  Deas,  is  to  make  another  and 
different  contract  from  that  which  they  have  entered  into, 
while,  at  the  same  time,  we  should  give  to  the  statute  confer- 
ring a  lien  upon  the  lot  and  premises,  an  operation  far  beyond 
that  designed  by  the  legislature,  or  intended  by  the  parties. 

The  policy  is  made  directly  to  Deas — secures  him  against 
loss  to  the  extent  of  $4000 ;  and  the  rule  is  Avell  settled,  that 
his  insurable  interest  must  form  the  basis  of  his  recovery. 
Beyond  this  he  cannot  go.  See  upon  this  point,  Duraud  v. 
Thornton  &  Co.,  1  Porter  238 ;  Graves  v.  The  Boston  Marine 
Insurance  Co.,  2  Cranch  419 ;  Parks  et  al.  v.  The  General 
Insurance  Co.,  5  Pick.  34;  1  Met.  16;  8  ib.  348:  U  John. 
302 ;  8  Wend.  144. 

[t  results  from  what  we  have  said,  that  tlie  Chancellor  mis- 
took the  law  in  decreeing  in  favor  of  the  defendant  in  error. 
His  decree  is  consequently  reversed,  and  a  decree  will  be  here 
rendered  dismissing  the  bill.  Let  the  plaintiff'  in  error  reco- 
ver the  cost  of  this  court,  and  of  the  court  below. 

Note. — This  opinion  was  delivered  at  the  June  term,  1852 ; 
but  on  petition  for  a  rehearing  by  defendant's  counsel,  it  was 
withdrawn,  and  at  the  January  term,  1853,  the  following  ad- 
ditional opinion  was  pronounced : 

Per  Curiam. — We  have  given  tothe  argument  prepared 
by  the  counsel  for  the  defendant  in  error  on  the  petition  for 
a  rehearing,  a.s  well  as  to  the  opinion  of  the  Chancellor  which 
has  been  furnished  us,  a  careful  consideration ;  and  a  re-exam- 
ination of  the  case  has  the  more  strongly  confirmed  us  in  the 
correctness  of  the  opinion  delivered  at  the  last  term. 

In  order  to  make  Deas  liable,  it  is  necessary  to  establish, 
either  that  he  is  the  assignee  of  the  whole  term,  (Ilolford  v. 
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Hatch,  Doug.  182 ;  4  Cruise's  Dig.  455 ;  4  Kent's  Com.  96 ; 
2  Lomax'  Dig.  254 ;)  or  that  he  occupies  such  a  position  to 
the  leasehold  estate,  that  equity  would  compel  him  to  take  an 
assignment,  the  effect  of  which  would  be,  to  require  him  to 
respond  for  any  breach  of  the  stipulations  contained  in  the 
lease  from  Eslava  to  Chantron.  It  is  not  pretended  that  Deas 
is  in  fact  the  assignee  of  the  whole  term,  and  the  only  ques- 
tion is,  therefore,  as  to  the  position  he  occupies  in  relation 
to  it. 

As  to  the  decree  of  sale  upon  the  building  contract,  it  may 
be  remarked,  that  although  the  contract  was  in  the  "  nature 
of  a  mortgage,"  it  conferred  no  right  of  entry ;  it  did  not  in- 
vest Deas  with  the  legal  title,  as  would  be  the  effect  of  a 
mortgage  proper ;  it  simply,  under  the  decree  which  was  ren- 
dered, gave  him  the  right  to  sell  under  the  direction  of  the 
Court  of  Chancery,  and  to  obtain  satisfaction  of  his  debt  out 
of  the  proceeds.  The  lien  was  the  creature  of  a  statute, 
which  was  enacted  solely  for  the  purpose  of  affording  to  the 
builder  what  was  deemed  a  just  security  for  the  expenditure 
of  his  capital  or  labor ;  and  neither  the  lien,  nor  the  decree,  of 
itself  created  any  privity  of  estate  so  far  as  Deas  was  con- 
cerned ;  and  until  a  privity  was  created  by  the  purchase  of 
the  leasehold  estate,  a  court  of  equity  would  not  have  required 
him  to  take  an  assignment  of  the  lease,  so  as  to  become  re- 
sponsible for  the  covenants  contained  in  it.  There  was,  how- 
ever, no  sale  under  the  decree,  and  as  neither  the  contract  nor 
the  decree  rendered  upon  it  authorized  Deas  to  take  posses- 
sion of  the  premises,  his  possession,  if  taken  under  either, 
was  unauthorized,  and,  as  we  have  said  in  the  opinion,  "per- 
missive" merely. 

In  relation  to  the  sale  made  by  Dumee,  it  is  apparent  from 
the  evidence  of  both  Hamilton  and  Dumee,  that  it  was  made 
solely  for  the  purpose  of  trying  the  market,  with  a  view  to 
closing  the  assignment  made  by  Chantron  to  Dumee.  The 
evidence  also  leads  us  to  the  conclusion,  that  the  bid  made  by 
Deas  was  in  connection  with  that  object.  Dumee  represented 
the  creditors  in  the  deed  of  trust,  and  the  estate  was  offered 
in  order  to  ascertain  if  there  would  be  any  surplus,  after  dis- 
charging the  lien  of  Deas,  to  apply  to  the  trusts  of  the  as- 
signment.    The  offer  was,  in  effect,  of  the  interest  in  the  es- 
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tate  after  the  satisfaction  of  the  superior  lien ;  and  upon  the 
understanding  as  alleged  in  the  answer  of  Deas,  and  as  proved 
by  Dumee,  the  transaction  could  not  be  regarded  as  a  sale  of 
the  estate  to  the  former.  No  money  was  paid,  nor,  as  Dumee 
swears,  was  to  be  paid  by  Deas  upon  his  bid ;  no  conveyance 
was  executed  or  demanded,  and  the  entry  was  made,  as  the 
answer  asserts,  without  opposition,  and  with  the  intention  of 
appropriating  the  profits  of  the  term  to  the  satisfaction  of  his 
claim  against  the  property.  This  entry  was,  as  we  have  seen, 
unauthorized,  and  made  by  the  party  under  a  misconception 
of  his  rights ;  but  as  he  could  at  any  time  have  been  turned 
out  by  the  Court  of  Chancery,  which,  until  its  decree  had 
been  executed,  had  the  premises  under  its  control,  he  could 
not  be  regarded  as  having,  by  such  an  entry,  acquired  a  right 
to  the  whole  of  the  term ;  and  unless  he  had,  the  burthens  of 
the  covenants  would  not  have  been  imposed  on  him. 

As  to  the  insurance,  we  think  it  clear,  that  if  Deas,  with- 
out being  in  fact  liable,  took  out  the  policy  simply  as  a  pre- 
cautionary measure  upon  his  interest  in  the  premises,  this 
fact  would  not  render  him  liable.  He  surely  could  provide 
against  a  contingency  which  might  result  to  his  prejudice, 
without  compromitting  his  rights  in  the  matter.  His  sup- 
posed liability  involved  a  question  of  law  confessedly  not  free 
from  difficulty ;  and  neither  upon  principle  nor  authority  can 
we  hold,  that,  because  he  provided  a  fand  to  meet  a  possible 
loss,  he  thereby  should  be  deemed  as  consenting  to  such  loss, 
and  estopped  from  denying  his  liability. 

The  motion  for  a  rehearing  must  be  denied. 


CRABTREE  et  al.  vs.  CLIATT. 

1.  When  suit  is  instituted  before  a  justice  of  the  peace  on  a.  promissory  note  the 
amount  of  which,  with  the  legal  interest  thereon  accruing  up  to  the  rendition 
of  the  judgment,  exceeds  fifty  dollars,  the  justice  has  no  jurisdiction  to  render 
judgment  for  fifty  dollars  or  less,  unless  the  plaintiff  enters  a  credit  for  the 
excess  or  otherwise  releases  it,  before  or  at  the  time  of  the  rendition  of  judg- 
ment 
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2.  The  want  of  jurisdiction  apparent  on  the  face  of  the  proceedings  before  the 

justice  may  be  pleaded  in  abatement,  or  the  appellate  court  may,  ex  mero 
motu,  declare  the  judgment  coram  nonjudice  and  void. 

3.  The  jurisdiction  of  the  justice  is  to  be  determined  in  the  appellate  court,  not 

by  the  amount  of  the  recovery,  but  by  the  amount  legally  due  or  actually 
claimed  at  the  time  judgment  was  rendered. 

4.  A  judgment  again.st  an  administrator  ou  a  debt  contracted  bj  his  intestate,  is 
a  good  off-set  in  a  suit  instituted  by  him  on  a  note  payable  to  himself  for  the 
hire  of  a  slave  belonging  to  the  estate. 

Error  to  the  Circuit  Court  of  Macon. 
Tried  before  the  Hon.  Ezekiel  Pickens. 

This  proceeding  was  commenced  by  ordinary  warrant 
before  a  justice  of  the  peace,  sued  out  by  the  defendant  in 
error  against  the  plaintiflfe  in  error,  on  a  note  for  the  sum  of 
fifty  dollars,  falling  due  on  the  1st  January,  1851.  The  trial 
was  had,  and  the  judgment  rendered  on  the  16th  of  August, 
1851.  The  judgment  was  for  $50  and  costs,  from  which  an 
appeal  was  taken  to  the  Circuit  Court.  In  that  court,  the  de- 
fendant pleaded  to  the  jurisdiction  of  the  justice  of  the  peace, 
and  the  record  states  that  the  plea  "  is  admitted  to  have  been 
filed  in  due  time  and  in  due  form  of  law ;  there  was  no  evi- 
dence of  any  credit  or  release  of  any  part  of  said  debt  specified 
in  said  note ;  there  was  of  principal  and  interest  due  at  the 
trial  before  the  justice  of  the  peace  on  the  16th  August,  1851, 
the  sum  of  $52  tVo-'  1^^"^*  plaintiff  below  demurred  to  such 
plea,  and  his  demurrer  whs  sustained. 

The  defendants  then  pleaded  non  assumpsit,  and  set  off.  Un- 
der the  latter  plea  they  produced  evidence  conducing  to  show 
that  the  note  sued  on  was  given  for  the  hire  of  a  slave 
belonging  to  the  estate  of  Cynthia  Purlow,  deceased,  of  which 
Thomas  C,  Cliatt  and  F.  M.  Furlow  were  administrators; 
that  Lyde  was  only  surety  for  Crabtree.  They  then  produced, 
and  read  in  evidence  to  the  jury,  the  record  of  a  judgment  in 
the  Circuit  Court  of  Macon  county,  at  the  Spring  term,  1851, 
for  the  sum  of  $226  yVVf  ^^  favor  of  John  Crabtree,  the  de- 
fendant in  this  suit,  against  Thomas  C.  Cliatt  and  F.  M. 
Furlow,  administrators  of  Cynthia  Furlow,  deceased.  This 
judgment  was  rendered  on  a  debt  contracted  by  the  intestate 
in  her  lifetime. 

On  this  evidence  the  court  charged  the  jury:  "That  a 
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jmdgmeut  rendered  against  the  administrators,  upon  a  debt 
contracted  by  their  intestate,  could  not  be  allowed  as  a  set  oflF 
k>  a  note  given  to  the  administrators,  or  either  of  them,  for 
the  hire  of  a  slave  of  the  estate/'  To  this  charge  the  defend- 
ants excepted. 

The  errors  here  assigned  are : 

1.  The  judgment  sustaining  the  demurrer  to  the  plea  to  the 
jorisdiction ; 

2.  The  charge  to  the  jurj. 

0.  W.  GuNN,  for  plain tift"  in  error: 

The  constitution  of  Alabama  limits  the  jurisdiction  of  jus- 
tices of  the  peace  to  causes  in  which  the  amount  m  contro- 
Tersy  does  not  exceed  fifty  dollars.  Art.  5,  §  10.  The 
Jtatute,  to  all  debts  and  demands  not  exceeding  fifty  dollars 
lor  a  sum  or  balance  due.  Clay's  Dig.  358,  §  1.  Where, 
Iherefore,  at  the  time  of  the  commencement  of  the  suit,  the 
plaintiff's  demand  (as  in  this  case)  amounts  to  the  sum  of 
$52  tVo  by  the  addition  of  interest  even,  the  justice  cannot 
take  jurisdiction,  unless  the  plaintiff  reduce  his  demand  by 
credit  or  release  to  the  sum  of  fifty  dollars.  King  v.  Dough- 
erty, 2  Stew.  487 :  Baird  v.  Nichols.  2  Por.  186 :  Nibbs  v. 
Moody,  5  S.  &  P.  198. 

Tiiis  view  is  made  more  apparent  by  reference  to  the  act 
of  1818,  (Clay's  Dig.  283,  §  2,)  which  provides,  that  on  all 
contracts,  written  or  verbal,  ascertaining  the  sum  due,  &c., 
interest  shall  be  Uiken,  recovered  and  allowe<l  at  the  rate  of 
8  per  centum  per  annum  from  and  after  said  sum  is  due  and 
payable.  The  interest,  therefore,  being  as  much  a  part  of  the 
debt  as  the  principal,  the  court  erred  in  sustaining  the 
demurrer  t(»  the  plea.  Thus  the  court  have  said  in  Ledbetter 
T.  Castles  et  al.,  11  Ala.  150,  that  the  principal,  interest,  &c., 
make  the  aggregate  of  the  plaintiff's  demand,  and  must  all 
be  looked  to  upon  a  question  of  jurisdiction.  See  also  Pruitt 
et  al.  V.  Stewart,  5  Ala.  112.  Again,  no  question  could  have 
arisen  as  to  the  jurisdiction  of  the  Circuit  Court,  had  the  suit 
been  originally  instituted  therein.  If  so,  no  proposition  can 
be  more  clear  than  that  the  two  courts  have  not  concuri'eut 
jurisdiction.  Without  a  release  or  credit,  then,  the  justice 
had  no  jurisdiction.     And   then,  in   courts  of  limited   and 
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inferior  jurisdiction,  nothing  can  be  taken  by  intendment ; 
but  the  proceedings  must  show  everything  essential  to  the 
exercise  of  jurisdiction. 

The  positions  here  assumed  are  not  controverted  in  Coth-' 
ran  et  al.  v.  Weir,  3  Ala.  24,  or  Rose  v.  Thompson,  17  ib. 
628;  in  each  of  which  the  jurisdiction  was  admitted  by  plea 
to  the  merits ;  and  the  latter  of  which  declares,  the  defence 
as  to  want  of  jurisdiction  would  have  been  available,  had 
the  same  been  presented  by  plea,  as  in  this  case,  p.  680 ;  while, 
in  Bentley  et  al.  v.  Wright,  3  Ala.  Rep.  9,  a  release  of  the 
interest  is  (in  effect)  adjudged  to  be  essential  to  give  juris- 
diction. 

A  set  off'  is  in  the  nature  of  a  cross  action.  The  debts  be- 
ing mutual,  the  same  should  have  been  admitted.  No  good 
reason  can  be  assigned,  in  a  case  free  from  the  inliuence  of 
our  statutes  upon  the  subject  of  insolvencies,  for  permitting 
an  administrator  to  enforce  the  collection  of  money,  to  be 
paid  back  to  the  party  from  whom  the  same  had  been  col- 
lected. Sound  policy  Avould  dictate  a  different  course.  Sup- 
pose that  the  administrator,  while  the  suit  of  the  plaintiff  in 
error  was  pending,'  had  sold  the  estate  in  his  charge  upon  a 
long  credit.  If  the  set  off  was  not  allowed,  delay  and  injury 
would  be  the  necessary  result. — See  Pitcher  &  Reminson  v. 
Patrick's  Adm'r,  Minor  321 ;  Perrin  v.  Warren,  Adm'r,  3  S.. 
151 ;  Hall  v.  Cook,  Adm'r,  1  Ala.  629 ;  Godbold  &  Andress, 
Adm'rs,  v.  Robert,  Adm'r,  7  Ala.  662.  It  is  true  that  in  Ra- 
pier, Adm'r,  &c.,  v.  Holland  &  Bruce,  Minor  176,  the  defence 
was  not  admitted,  becaust,  1st.  the  same  was  in  the  nature  of 
unliquidated  damages ;  2d.  because  of  the  insolvency  of  the 
estate  represented  by  the  plaintiff".  The  cases  being  different, 
the  rule  there  laid  down  is  inapplicable. 

Clopton  &  LiGON,  contra: 

1.  When  more  than  fifty  dollars  is  due,  a  creditor  may  re- 
linquish all  over  that  amount,  and  sue  for  fifty  dollars  in  a 
justice's  court.  It  is  sufficient,  if  remitted  at  the  trial.  King 
v.  Dougherty,  2  Stew.  487 ;  Baird  v.  Nichol,  2  Por.  86 ;  Nibbs 
V.  Moody,  5  S.  &  Por.  198:  Henderson  v.  Plumb  et  al.  18 
Ala.  76.  On  an  appeal  from  a  justice  of  the  peace  to  the 
Circuit  Court,  the  amount  of  the  recovery  before  the  justice. 
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and  not  the  amount  claimed,  must  be  looked  to,  to  iietermine 
the  4 ucstion  of  jurisdiction.  Cothran  v.  Wier,  3  Ala.  24; 
Rose  v.  Thompson,  17  Ala.  030 ;  Bentley  v.  Wright,  3  Ala. 
609.  The  principal  amount  of  the  note  was  lifty  dollars. 
The  interest  is  accessional,  an  incident  to  the  debt,  and  may 
be  waived.  Parkhurst  v.  Spalding,  17  Vermont,  528 ;  Simp- 
son V.  Randolph,  1  Scam.  594 ;  Bates  v.  Bulkley,  2  Gilman, 
392.  The  case  of  Ledbctter  v.  Castles  (11  Ala.  150)  is  not 
inconsistent  with  this  po.sition,  but  rather  sustains  it.  In  thaf 
case,  the  damages  were  sought  to  be  recovered.  In  this  cast* 
before  the  court,  the  jjrincipal  debt  only  was  sought  to  be 
recovered;  and  the  recovery  before  the  justice  did  not  exw^d 
fifty  dollars. 

2,  In  a  suit  by  an  administrator  for  a  debt  created  sin imj  the 
•leath  of  the  intestate,  the  defendant  cannot  set  off  a  debt  due 
to  him  from  the  intestate.  Rapier,  Adm'r,  v.  Holland. 
Minor,  176;  Mellen  v.  Boazman,  13  S.  &  M.  102;  Mills  v. 
Lumpkin,  1  Kelly,  513  ;  Wolfersberger  v.  Benthen,  10  S.  & 
R.  10;  Colby  v.  Colby,  2  N.  H.  419;  Fry  v.  Evans,  8  Wen. 
530  ;  2  Williams  on  Executors,  1155.  The  judgment  of  the 
Circuit  Court  was  for  the  sum  of  lifty  dollars  with  interest 
from  the  time  the  primary  judgment  was  rendered.  Pruitt 
et  al.  V.  Stewart,  5  Ala.  112. 

LIGON,  J. — By  the  10th  section,  5th  article  of  the  con- 
stitution of  this  State,  it  is  provided :  "  A  competent  number 
of  justices  of  the  peace  shall  be  appointed  in  and  for  each 
county,  in  such  mode  and  for  such  tenn  of  office  as  the  Gen- 
eral As.sembly  may  direct  Their  jurisdiction  in  civil  cases 
shall  be  limited  to  causes  in  w^hich  the  amount  in  controversy 
shall  not  exceed  lifty  dollars ;  and  in  all  cases,  tried  beforie  a 
justice  of  the  peace,  right  of  appeal  shall  be  secured,  under 
such  rules  and  regulations  as  may  be  prescribed  by  law.'' 

To  give  practical  effect  to  this  clause  of  our  constitution, 
the  legislature,  in  the  year  1819,  passed  the  following  act,  in 
addition  to  the  pre-existing  laws  upon  the  subject:  "In 
cases  of  appeals  from  judgments  of  justices  of  the  peace,  the 
court  before  which  such  appeal  shall  be  brought,  shall  proceed 
to  try  the  same  according  to  the  justice  and  equity  of  the 
case,  without  regarding  any  defect  in  the  warrant,  capiwi, . 
13 
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summons,  or  other  jjroceedings  of  the  justice  of  the  peace, 
before  whom  riu;  same  was  tried."  Clay's  Dig.  315,  §  19.  It 
is  further  prinidecl  by  law,  that  appeals  on  judgments  for 
sums  over  tweuiy  dollars  shall  be  tried  de  novo,  on  an  issue  to 
be  made  up  at  or  before  the  trial.  This  issue,  according  to 
the  {jractico  which  obtains  in  the  Circuit  Court,  and  which  has 
been  repeatedly  sanctioned  by  this  court,  is  formed  by  the 
piaintitF's  filing  a  succinct  statement  of  his  cause  of  action, 
to  which  the  defendant  may  plead  oi'  demur. 

Under  the  act  of  1819,  this  court  has  tVequently  held,  that, 
for  irregularities  occurring  V)efbre  the  justice,  either  in  his 
process  or  judgment,  the  appellate  court  should  not  quash 
the  proceedings  or  repudiate  the  cause.  Pc)'r\-  v.  Brown, 
Minor's  Hep.  55 :  McGrcw  v.  Adams  &  Elliott,  2  Stew.  502 ; 
Harrison  v.  Donelly,  5  Por.  218;  McCrary  v.  Smith.  L  Ala. 
Kep.  157;  Bentley  v.  Wright,  3  Ala.  Rep.  157;  White  v. 
Blount  and  Skelton,  at  the  present  term. 

It  has  also  been  held,  that  :t  plaintiff  in  n  cause  beibre  a 
justice  of  the  peace,  whose  demand,  on  its  face,  exceeds  his 
jurisdiction,  rxuiy,  by  voluntarily  entering  a  credit,  or  making 
a  release,  cither  before  or  at  the  trial  before  the  justice, 
reduce;  his  claim  to  an  amount  within  his  jurisdiction,  and 
proceed  to  judgment  before  him  for  the  balance.  But  the 
credit,  or  release,  iuust  be  in  good  faith,  and  extinguish,  jn'o 
tanto,  the  indebtedness  of  the  defendant,  liing  v.  Dougherty, 
2  Stew.  487  ;  Baird  v.  Nichol,  2  Por.  86  :  Nibbs  v.  Moody,  5 
Stew.  &  Por.  198  ;   Henderson  v.  Plumb  et  al.  1<S  Ala.  76. 

If,  however,  it  docs  not  appear,  by  the  proceedings  before 
the  justice,  that  the  plaintiff  gave  such  credit,  or  made  such 
release,  and  the  claim  is  founded  on  a  promissory  note,  or 
other  written  evidence  of  debt,  the  amount  of  which,  with 
the  legal  interest  thereon  accruing,  exceeds  the  jurisdiction  of 
the  justice,  he  will  not  be  allowed  to  confer  jurisdiction  on 
himself  by  voluntarily  casting  off*  the  interest,  and  rendering 
judgment  for  $50,  or  a  less  sum.  Interest,  in  this  State,  is  a 
necessary  portion  of  the  demand  due  by  verbal  or  written 
contract,  and,  by  force  of  our  statute,  must  form  a  part  of  the 
recovery,  unless  the  right  to  it  be  abandoned,  or  forfeited  by 
some  act  of  the  plaintiff  in  the  suit.  He  may  abandon  it  by 
entering  a  voluntary  credit  to  the  amount  of  it,  or  by  releas- 
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ing  it  in  some  other  way ;  or  lie  may  forfeit  it,  by  refusing  to 
accept  the  principal  when  tendered,  or  by  reserving,  on  a  loan 
of  money,  a  higher  rate  than  8  per  cent,  per  annum.  But 
until  he  divests  himself  of  his  right  to  it,  either  by  abandon- 
ment or  forfeiture,  no  court  is  allowed  to  refuse  it  to  him. 
Clay's  1  >ig.  283,  g  2.  Indeed,  so  jealously  does  the  law  guard 
these  right-s,  that  it  provides  that  all  partial  payments  on 
such  demands  shall  first  be  applied  to  the  extinguishment  of 
the  interest  accrued.     Clay's  Dig.  283,  §  1. 

It  has  been  further  held,  both  here  and  elsewhere,  that  if 
the  want  of  jurisdiction  appears  by  the  judgment,  or  on  the 
face  of  the  proceedings,  the  party  injured  need  not  be  put  to 
his  plea  to  the  jurisdiction,  but  the  appellate  court  will  look 
to  it  mero  motu,  and  declare  the  judgment  cwa'/«  non  judtce, 
and  void.  Wyatt  v.  Judge  et  al.,  7  Por.  37 :  Weightraan  v. 
Karsner,  20  Ala.  Rep.  446 ;  3  How.  Mis.-*.  34 ;  5  Mon.  261 : 
12  Ver.  595:  7  Leigh,  63;  13  Ver.  175;  2  South.  822;  1 
Binn.  219. 

The  act  of  1819  (Clay's  Dig.  315,  §  19,)  was  never  designed 
to  cover  a  want  of  jurisdiction  in  the  justice  of  thepe.ice,  but 
it  relates  alone  to  irregularities  and  informalities  in  the 
process,  proceedings  and  judgment  before  him.  Neither  was 
it  intended  to  extend  his  jurisdiction  to  a  sum  exceeding  fifty 
dollars,  nor  can  it  justify  his  assuming  jurisdiction  for  » 
greater  amount. 

In  this  (.•:ise,  as  is  apparent  from  the  record,  the  note  on 
which  the  u(i,ion  is  founded,  with  legal  interest  to  the  date  of 
the  judgment  before  the  justice,  exceeded  the  sum  of  fifty 
dollars ;  and  it  is  admitted  that  no  part  of  it  was  either  cred- 
ited, or  otherwise  released  by  the  plaintiff,  before  or  at  the 
time  of  the  rendition  of  that  judgment.  It  is  then  apparent 
th^  the  plaintiff's  claim  exceeded  the  justice's  jurisdiction, 
and  this  may  well  b(;  pleaded  in  abatement,  even  under  the 
ruling  in  the  extreme  ca>e  of  Bently  v.  Wright,  3  Ala.  Rep. 
157. 

But  it  is  insisted,  on  the  authority  of  Cothran  ct  al.  v. 

Weir,  3  Ala.  Rep.  24,  that  the  recovery,  and  not  the  amount 

claimed,  is  to  be  looked  to  in  order  to  settle  the  question  of 

jurisdiction ;  and  as  this  is  the  rule,  and  the  judgment  in  the 

justice's  court  wns  for  no  more  than  fifty  dollars,  the  appellate 
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court,  even  under  the  plea  in  abatement,  cannot  look  behind 
the  judgment  for  the  purpose  of  ascertaining  the  amount 
claimed  by  the  plaintiff,  lor  the  purpose  of  settling  the  ques- 
tion of  jurisdiction.  While  it  is  admitted,  that  both  the  head 
note  and  the  language  of  the  opinion  in  the  case  referred  to 
fully  countenance  such  a  rule,  yet  I  cannot  consent  that  it  is 
the  true  one,  nor  do  I  think  the  judge  delivering  that  o})iinou 
intended  so  to  lay  it  down.  That  opinion  is  couclied  in  very 
few  words,  refers  to  no  authority,  and  asserts  a  principle 
which  is  in  direct  hostility  to  man}'^  well  considered  cases 
which  have  been  adjudged  by  courts  of  very  high  authority. 
In  Vermont,  Kentucky  and  South  Carolina  the  very  reverse 
has  been  held,,  and  in  the  two  first  named  States,  repeatedly. 
Weightniati  v.  Carlisle,  12  Ver.  296;  6  ib.  91;  Grant  v. 
Turns,  7  Monr.  218 ;  4  J.  J.  Mxirsh.  242  ;  2  Bailey,  112. 

It  is  also  opposed,  as  I  conceive,  both  to  the  lettei-  and 
spirit  of  our  act  of  Assembly,  conferring  and  regulating  the 
jurisdiction  of  justices  in  civil  cases,  which  provides  that, 
"  All  debts  and  demands,  not  exceeding  fifty,  vlollars,  for  a 
sum  or  balance  due  on  any  specialty,  note,  Iwnd,  &;c,,  are 
hereby  declared  to  be  cxclusiv*ily  cognizable  and  determina- 
ble by  a  justice  of  the  peace.''  Clay's  Dig.  358,  §  1 :  and  to 
the  reasoning  of  this  court  in  the  cases  of  Nibbs,  use,  &c ,  v. 
Moody,  5  S.  &  P.  198;  Winston  et  al.  v.  Majors  et  al.  6  Ala. 
Eep.  659,  and  Ledbctter  v.  Castles,  11  Ala.  Kcp.  149. 

In  the  last  of  these  cases,  the  true  rule  by  which  the  ques- 
tion of  jurisdiction  is  to  be  tested,  is  distinctly  laid  down. 
Castles  had  collected  money  as  a  justice  of  the  peace,  which 
he  failed  to  pay  over  on  demand ;  and  the  amount  so  collected, 
with  the  interest  and  damages  allowed  by  the  statute,  exceeded 
$50,  and  a  motion  was  made  in  the  Circuit  Court  for  their 
recovery.  It  was  held,  that  the  Circuit  Court  might  right- 
fully take  jurisdiction,  because,  -'the  principal,  interest  and 
damages  make  the  aggregate  of  the  plaintiff's  demand,  and 
must  be  all  looked  to  upon  a  question  of  jurisdiction." 

The  true  criterion  by  which  the  question  of  jurisdiction  in 
such  cases  is  to  be  settled,  I  apprehend  to  be,  the  amount 
legally  due  ou  the  note,  or  the  sum  actually  claimed,  and  for 
which  a  recovery  is^  sought  before  the  justice;  and  not  the 
recovery  before  him,  as  is  sidd  in  Cothran  et  al.  v.  Wier, 
supra.     See  Ledbetter  v.  Castles,  supra. 
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These  views  lead  us  to  the  conclusion  that  the  court  erred 
in  sustaining  the  demurrer  to  the  plea  to  the  jurisdiction. 

We  would  not  be  understood  as  overruling  the  cases  of 
(>othran  v.  Weir,  supm,  and  Rose  v.  Thompson,  17  Ala., 
in  which  the  former  was  cited  by  this  court  with  approbation. 
Both  those  cases  were  correctly  decided  on  the  ihcts  presented 
by  the  records.  Our  only  object  is,  to  correct  the  unguarded 
expression  of  Ormond,  J.,  with  regard  to  the  jurisdiction,  as 
it  is  laid  down  in  Cothrau  et  al.  v.  Weir,  and  establish  the 
rule  as  it  is  laid  dowu  in  the  later  case  of  Ledbetter  v.  Cas- 
tles et  al.,  supra. 

We  are  also  of  opinion  that  the  judgment  of  Crabtree 
against  the  estate  of  the  plaintiff's  intestate  was  a  good  off  set. 
The  debts  are  due  in  the  same  right ;  and  notwithstanding 
the  administrator,  on  a  note  payable  to  him  as  such,  is  allowed 
to  sue  and  recover  in  his  own  name,  yet  the  recovery  when 
had  will  be  assets  in  his  hands  belonging  to  the  estate  of  his 
intestate.  In  such  a  suit,  a  demand  against  him  in  his  indi- 
vidual capacity  cannot  be  pleaded  as  an  off  set,  (Harbin  v. 
Levi,  6  Ala.  Rep.  399 ;)  and  to  hold  that  a  debt  due  from  the 
intestate  could  not  be  set  off  in  such  an  action,  would  be  to 
determine  that  such  claims  are  subject  to  no  set  off  whatever 
which  is  clearly  not  the  law. 

The  fact  that  the  claim  of  Crabtree  against  the  intestate's 
estate  had  been  leduced  to  judgment,  and  that  the  record 
shows  that  when  it  was  obtained  there  were  two  administra- 
tors, can  make  no  difference,  inasmuch  as  the  judgment  is  de 
^jonis  intestatis,  and  the  recovery  here  will  l)e  assets  of  the 
estate.    Jones  v.  Melton,  6  Ala.  Rep.  830. 

For  these  reasons  the  judgment  of  the  court  below  must  be 
reversed,  and  a  judgment  here  rendered  in  favor  of  the  plain- 
tiff in  error,  on  the  plea  to  the  jurisdiction. 
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AL,  EX  T?EL.  &C. 

1.  Chaucery  has  jurisdiction  U)  enjoin  and  :ibat«  a  puhlic  nuisauce.  caused  br 
the  obstruction  of  a  public  road  or  highway ;  and  the  fact  that  the  corporate 
authorities  of  the  town  Avithin  Avhose  limits  the  nuisance  is  erected  have  been 
invested,  by  act  of  the  Icgislatiu'c,  with  power  to  abate  nuisances  within  the 
limits  of  the  coqwration,  does  not  take  away  the  jurisdiction  of  chancery, 
without  au  express  provision  to  tliat  effect. 

2.  A  dedication  or  gift  of  land  for  public  uses  can  only  be  juade  by  the  owner  or 
proprietor ;  a  mortgagor  has  no  such  power,  as  against  the  nioi'tgagee  and 
those  claimin";  under  him,  although,  as  to  all  other  persons,  he  is  regarded  ap 
the  owner. 

3.  But  if  the  mortgagee   assents  Uj  the   dodicsUiou  made  l>y  the   mortgagor,  %(■ 

will  be  bound  Vjy  it,  as  also  those  claiming  under  him. 

4.  The  mere  fact  of  acquiescence  on  the  part  of  the  owuer  in  tlio  isse  and  enjoy- 

ment of  a  way  by  the  public,  as  a  public  road  or  highway,  would  not  create 
the  presumption  of  a  dedication,  until  after  the  lapse  of  twenty  years,  with- 
out some  clear  and  unequivocal  act  ou  his  part  amounting  to  an  explicit  mani- 
festation  of  his  intention  to  niake  a  permanent  gift  of  the  road  to  the  public. 

6.  The  fact  that  the  owner  of  the  fee,  in  a  conveyance  of  an  adjoining  tract  of 
land,  described  it  as  lying  east  of  the  load,  in  not  an  act  of  such  an  unequivo- 
cal and  decisive  character  as  t<^»  amount  to  an  implied  dedicntion  of  it  t*>  tlie 
public  use. 

6.  The  pendency  of  a  foreclosure  suit,  irom  the  time  when  service  is  perfected,  is 
constructive  notice  of  the  mortgage,  although  it  is  not  recorded  aceording  to 
the  requisitions  of  the  statute. 

"t.  Tlie  dedication  of  a  road  to  the  public  must,  in  the  absence  of  all  testimonT 
proving  that  value  was  paid  foi-  the  grant,  be  regarded  as  voluntary  and 
gratuitous;  and  the  expenditure  by  individuals  of  money  or  labor  in  opening 
it,  so  far  as  the  public  is  coueerne<l,  is  no  evidence  of  a  valuable  eonsidero- 
tion  paid  for  the  <iVRni  of  (lie  land  to  the  piiblie  use. 

AppKAi.  Ironi  the  Chancery  Court  of  l:Jarboin-. 

Heard  before  the  Hon.  J.  W.  Lesesne, 

The  bill  hi  this  case  was  tiled  in  the  name  of  the  Attorney 
Gtjneral,  on  the  relation  of  John  Hart  and  Jolm  M.  Gope- 
land,  against  the  plaintiffs  in  error,  to  enjoin  and  abate  a 
public  nuisance,  caused  by  the  erection  of  a  fence  by  Hoole 
across  a  street  or  public  road  in  the  town  of  Eufaula.  The 
charges  and  allegations  of  the  bill,  and  answers,  as  well  as 
the  other  facts  of  the  case,  sufficiently  appear  from  the  opin- 
ion of  the  court.  On  the  hearing,  the  Chancellor  decreed  a 
perpetual   injunction   against   the   plaintiffs   in    error,   from 
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which  they  appeal  to  this  court,  and  here  assign  for  error  the 
rendition  of  the  decree. 

P.  T.  Sayre,  for  plaintiffs  in  error: 

1.  There  is  no  equity  in  the  bill.  No  reason  is  stated  why 
fall  and  complete  redress  could  not  be  had  at  law,  and  this 
should  have  been  shown  in  the  bill.  5  Porter  317.  In  cases 
of  public  nuisance,  the  jurisdiction  of  a  court  of  chancery  is 
rare,  and  confined  to  cases  seeking  preventive  relief.  In  thi^ 
case,  the  fence  had  been  already  erected,  and  the  property 
already  damaged.  2  Story's  Equity,  §§  924,  925 ;  2  Water- 
man's Eden  on  Injunctions,  note  259.  Equity  interferes  to 
restrain  a  public  nuisance,  only  in  order  to  prevent  irrepara- 
ble injury  before  a  court  of  law  can  act  definitely.  5  Porter 
317.  Application  should  have  been  made  to  the  corporate 
authorities  of  the  town  of  J^hifaula,  or  to  the  Circuit  Court 
by  indictment. 

2.  The  facts  stated  in  the  bill  do  not  give  the  court  juris- 
diction, viewing  the  nuisance  as  private.  The  injury  to  tite 
relators  is  the  alleged  diminution  in  the  value  of  their  prop- 
erty, and  that  it  will  be  lessened  much  more  if  the  (obstruc- 
tion is  not  removed.  In  order  to  authorize  a  court  of  equity 
to  entertain  a  bill  to  restrain  a  private  nuisance,  the  injury 
must  be  irreparable,  and  not  to  Ix;  comjKJnsated  by  damages ; 
mere  diminution  in  the  value  of  property,  without  irrepara- 
ble mischief,  will  not  afford  any  ground  for  equitable  relief 
16  Vesey  342 ;  2  Swans.  838  ■  7  Porter  238 :  1  McCord's 
Ch.  309 ;  2  Story's  Equity  jj  925 ;  2  Watcrman'j?  Eden  on 
Injunctions  259.  The  statement  in  the  biU,  that  the  relators 
fear  a  greater  diminution  in  tlit-  value  of  their  projjerty,  does 
not  give  the  court  jurisdiction.     -">  Porter  314. 

3.  The  fact^  do  not  establish  u  dedication.  There  can  be 
no  dedication,  unless  it  be  by  the  owner  of  the  lee.  3  Kent's 
Cora.  457.  PauUin  had  no  title  subsequent  to  1837  ;  the  bill 
to  foreclose  was  filed  in  November,  1841,  and  service  per- 
fected Nov.  13,  1841 ;  the  mortgage  loecame  forfeitevi  twelve 
months  after  its  execution,  and  the  fee  then  vested  in  the 
mortgagee,  6  Ala.  542 ;  1  ib,  739.  Lis  pendens  is  notice  of 
the  mortgage.  8  Ala.  570.  The  public  cannot  be  consider- 
ed a  bono  fide   purchaser   for  value.     The    relators   did   not 
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make  their  improvements  until  long  after  the  decree  of  fore- 
closure. Westcott  was  a  non-resident,  and  cannot  be  pre- 
sumed to  have  acquiesced  in  the  use  of  the  road  by  the  pub- 
lic. Westcott  obtained  all  the  title  which  Wm,  S.  Paullin 
had  when  the  mortgage  was  executed,  and  Paullin  liad  no 
right  to  encumber  it. 

•-  The  testimony  does  not  make  out  a  case  of  dedication; 
nor  does  the  proof  entitle  the  relators  to  the  aid  of  chancery. 
The  answer  shows  that  Lewis  Paullin  was  the  owner  of 
the  land,  and  this  is  proved  by  the  evidence ;  he  ought  there- 
fore to  have  been  made  a  party.  8  Porter  272 ;  o  Ala.  178 ; 
16  ib.  630. 

Belser  &  Rice  and  Cato,  contra: 

1.  The  mortgage  of  William  S.  Paullin  to  Westcott,  of 
the  9th  of  September,  1836,  does  not  amount  to  constructive 
notice  to  complainants  of  its  existence,  and  express  notice  to 
them  of  the  fact  of  its  execution  is  neither  alleged  by  the  de 
fendant  in  the  pleading,  or  proved  by  the  evidence.  Her- 
bert V.  Hancock,  16  Ala.  597 ;  Brock  v.  Headen,  1.3  Ala.  370 ; 
MoG-ehee  v.  Carpenter,  4  ib.  469 ;  Allen  v.  Railroad,  11  Ala. 
488;  Clay's  Digest,  page  152  §  2,  p.  154  §  15,  p.  379  §  3,  p. 
165  §  §  22,  23,  24,  25. 

2.  But  if  mistaken  in  this  view,  and  the  mortgage  amount- 
ed to  constructive  notice  by  virtue  of  its  record,  still  Wm.  S. 
Paullin,  the  mortgagor,  is  considered  in  law  and  equity 
owner  of  the  fee,  and  could,  therefore,  even  while  the  mort- 
gage to  Westcott  was  in  force  and  unforeclosed,  make  the 
dedication.  11  Johnson  598 ;  4ib.  41 ;  Jackson  v.  Vernon,  1 
East  288;  Eaton  v.  Jacques,  1  H.  Black.  117. 

3.  No  deed,  nor  particular  form  of  grant,  nor  great  length 
of  user,  is  necessary  to  a  dedication ;  it  is  enough  if  the  in- 
tent to  dedicate  is  fairly  a])parent,  and  that  there  is  an  accep- 
tance of  it  by  the  public;  and  this  intent  may  be  gathered 
from  the  acquiescence  of  the  parties  making  it — from  bis  acts 
and  declarations,  and  from  the  acts  and  declarations  of  the 
parties  claiming  through  the  original  dedicator.  Rector  v. 
Hyatt,  8  Missouri  448  ;  6  Peters  481 ;  10  ib.  662  ;  Larned  v. 
Lamed,  11  Metcalf,  421:  Kennedy  v.  Jones,  11  Ala.  81; 
James  v.  Dean,  3  Bing.  447 :  Curtis  v.  Hoyt,  19  Conn.  154 ; 
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Hobbs  V.  J.owell,  19  Pick.  409 ;  Cloavclaml  v.  Cleaveland, 
12  Weud.  172 :  Denning  v.  Koome,  6  ib,  6ol :  State  v. 
Tyask,  6  Vermont  355:  State  v.  OuUen,  3  ib.  530;  Noyes  v. 
"Ward,  19  Conn.  265:  People  v.  Benliani.  2  Doug.  256; 
Pritcb  V.  Atkinson,  4  N.  llamp.  9 :  Green  v.  Horner,  6  Ser. 
k  Kjiwlcs  71 :  ilex  v.  Lloyd,  1  Oanip,  262 :  ('.  States  Dig, 
Tol.  2,  p.  26,  (dedications)  §g  1,  9. 

4.  The  defendants  in  the  court  below  are  presiuned  to  have 
khd  notice  of  the  dedication  anterior  to  their  purcliase,  from 
Ibe  use  made  of  the  road,  and  from  the  notoriety  of  the  trans- 
actions eoimected  with  it.  City  v.  White,  6  Peters  441; 
Seroggins  v.  McDougald,  8  Ala.  384:  Brown  v.  Anderson, 
1  Monroe  201 ;  Grovernor  v,  Fjynch,  2  Paige  300:  Hieni  v. 
Mill,  13  Vosey  120. 

5,  The  complainants  in  the  court  below  having  ]>urchased 
aud  improved  their  property  with  reference  to  the  dedication, 
'will,  under  the  circumstances,  be  protected  in  cquit}- ;  to  hold 
otherwise  would  operate  as  a  fraud  on  theui.  Wyeth  v.  Stone, 
1  Story  282 ;  City,  &c.,  v.  White,  6  Peters,  438 ;  Abbott  v. 
Miils,  3  Vermont  519 ;  Kenck  v.  KeiT,  14  Ser.  &  Rawles  267 ; 
Lewis  v.  Carstai-s,  6  Wharton  193 :  Rector  v.  Ilart,  8  Mis- 
souri 458 ;  Noyes  v.  Ward,  19  Conn.  265. 

%.  Equity  has  jurisdiction  in  cases  of  public  nuisance,  to 
prevent  irreparable  mischief  to  private  rights,  or  reasonably 
apprehended  injury ;  and  the  stopping  of  a  ])ublic  route  is 
aoch  a  miisance.  Denimett  v.  Eskridge,  6  Muntbrd  308; 
4  Hen.  &  Munf;  474 ;  Bevcridgc  v.  l^cey,  3  liand.  63 ;  State 
T. Mayor,  «Scc.,  5  Porter  279;  Bemis  v.  Upham,  13  Pick.  169; 
Mayor  v.  Rodgers.  10  Ala.  47;  7  Ohio  219;  City  v.  Canal 
Co.,  12  Peters  91 ;  Brady  v.  Weeks,  3  Barbour  157. 

T.  Equity  never  refuses  its  aid  where  there  is  a  clear  right 
*>  the  enjoyment  of  the  subject  in  question,  and  an  injurious 
ami  anauthorized  interruption  of  that  right  to  the  detriment 
«f  private  persons ;  and  \n  such  a  case  the  bill  may  be  filed 
hy  the  Attorney  General,  at.  the  instance  of  the  relators,  if 
deemed  expedient,  or  by  themselves  without  using  his  name. 
Bell  et  al.  v.  Blount,  4  Hawk's  391 :  State  v.  Mayor,  5  Porter 
219;  Attorney  General  v.  Cle^iver,  18  Vesey  211. 

8.  Generally,  where  the  evidence  is  conflicting,  and  the  in- 
|ury  to  the  public  doubtful,  equity  will  withhold  its  interpo- 
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sition ;  but  when  private  individuals  suffer  in  interest,  distinct 
from  the  j>ublic  in  general,  it  will  take  active  measures 
against  allowing  the  public  nui.sance  to  continue.  Spencer  v. 
London  et  al..  8  Simons  i9o  ;  Catlin  v.  Paige,  9  Paige  575. 

9.  The  })ower  of  the  council  of  Kulaulato  abate  nuisances, 
cannot  afteet  in  any  way  the  acknowledged  jurisdiction  of  a 
court  of  equity  over  the  matter.  Its  jurisdiction  is  not  ex- 
ercised for  the  purpose  of  interfering  with  other  jurisdictions, 
but  to  exercise  a  salutary  control  for  the  public  protection. 
Attorney  General  v.  Johnson,  2  AVilsou  Ch.  102  ;  City  Coun- 
cil V.  Scott,  18  Ala.  477 :  Wateiman's  Eden  on  Injunctions, 
2  vol.  ii  ed.  p.  259 ;  (see  note.) 

10.  There  is  enough  on  the  face  of  the  bill,  wliich  is  proven, 
to  give  the  equity  court  jurisdiction ;  and  where  this  is  the 
case,  and  the  allegata  and  probutd  to  this  extent  agree,  this 
will  answer,  although  there  may  be  other  allegations  which 
are  not  provem.  Bishops  flcirs  v.  Bishop,  Adinr.,  18  Ala. 
475. 

11.  The  lis  pendeuii,  as  to  the  Ibreclosuj-e  of  Westcott's 
mortgage,  commenced  with  the  service  of  the  sub))cena  in  the 
cause,  and  this  is  long  ;)frcr  the  dedication  in  1851.  If  the 
mortgage  it'^ell'  was  not  Jioliee,  the  //v  i>en(ha^  after  the  dedi- 
cation, about,  thret.'  years  or  u{)wards.  is  not  notice.  Godwin 
V.  McGchee,  15  Ala.  23o. 

12.  Ovci-seers  of  roads  in  towns  liable  Xo  indictment,  like 
overseers  of  the  roads  in  ihe  county,  tlie  mode  of  appoint- 
ment is  only  variant.  Clay's  Digest  507  §  2  ;  and  the  town 
shall  repair  nftei-  us(n-.  4  Ncas'  Haui]).  18;  State  v.  ('ramp- 
ton,  2  ib.  518. 

<JOLI)TH\VAri'iv  J  .—The  bill  is  tiled  by  the  Attorney 
General  t)f  the  State,  nt  tiie  relation  of  John  Hart  and  John 
M.  Copeland,  and  ehai'ges  that  the  plaintiff  in  en\)r,  Hoole, 
has  obstructed  a  public  .street  or  road  within  the  corporate 
limits  of  the  town  of  Kufhula,  by  the  erection  of  a  fence: 
and  the  jirayer  is.  tbi-  :tii  injiinetion  and  abatement  of  the  ob- 
struction. 

Any  obstruction  of  a  public  road  or  highway  which  ren- 
ders its  passage  less  commodious,  is  a  nuisance,  and  whatever 
doubts  may  formerly  have  existed  as  to  the  powei's  of  a  court 
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of  chancery  to  entertain  a  bill  to  enjoin  and  abate  a  ])ublic 
nuisance,  the  jurisdiction  of"  that  court  for  this  purjx)se  is  at 
the  i)resent  day  well  settled;  (P^den  on  Injunctions  259,  265 ; 
2  Story  Eq.  §§  923,  924 ;  Attorney  G-eneral  v.  Johnson,  2 
Wilson  Ch.  K.  101,  102;  Atty.  (xen.  v.  Forbes,  2  Mylne  & 
</raig  129;  Spencer  v.  London  &  Birmingham,  Railroad  Co., 
8  Simon  R.  193 :  Sampson  \.  Smith,  8  Sim.  R.  272 ;  The  Stat€ 
V.  Mayor  and  Aldermen  of  Mobile,  5  Port.  279 ;)  and  the 
tjact  that  the  town  council  of  Eufaula  have  been  invested  by 
the  legislature  with  the  power  ta  abate  nuisances  within  the 
limits  of  the  corporation,  docs  not  deprive  chancery  of  its 
jurisdiction,  without  an  express  provision  to  that  effect. 
King  V.  Baldwin,  17  John.  R.  884;  Gould  v.  Hayes,  19  Ala. 
438,  450. 

But  upon  the  merits  of  the  case  the  decree  cannot  be  sus- 
tained. The  jurisdiction  of  the  court  is  ba.sed  upon  the 
charge,  that  the  fence  erected  by  the  defendant,  Hoole,  was 
a  public  nuisance:  and  whether  it  was  so  or  not,  depends 
solely  upon  the  tact  of  its  erection  ujk)u  a  public  street  or 
road.  It  is  not  pretended  that  the  street,  which  it  is  alleged 
was  obstructed,  was  laid  out  or  opened  by  the  cor]:x)rat«  au- 
thorities of  the  town  of  Eufaula,  but  it  is  charged  that  it 
became  a  public  road  by  a  dedication  from  William  S.  Paul- 
lin  in  1841.  he  l)cing  at  that  time  the  owner  of  the  fee.  If 
this  allegation  is  sustained  by  the  evidence,  then  the  main 
fact  of  the  case  is  fully  established ;  the  evidence  in  relation 
to  the  u.«5e  of  the  road  by  the  public  hoiug  full  and  satisfacto- 
ry. The  dedication  is,  however,  denied  by  Paullin  in  his 
answer:  )»ut  we  think  that  the  testimony  of  the  witnesses, 
l^aird  and  Ualeigh.  would  l^e  sufficient  upon  that  point,  if  it 
appeared  that  Paullin  was  the  owner  of  the  fee.  The  bill,  it 
is  true,  charges  that  he  was  so,  but  this  is  denied  by  the  an- 
swer, and  the  evidence  shoM's  that  the  land  u|X)u  which  the 
fence  was  erected,  was  mortgaged  by  Paullin  in  1830,  to  one 
Westcott:  that  the  law  day  expired  in  1837 :  that  in  No- 
vember, 1841,  a  bill  of  foreclosure  was  filed  by  the  mortga- 
gee in  the  Chancery  Court  of  Barbour  county,  a  decree  ren- 
dered in  favor  of  the  complainant  in  1844,  the  land  sold  in 
1845,  and  purchased  by  Lewis  Paullin.  It  is  a  self-evident 
proposition,  that  a  dedication  or  gift  of  land  for  public  uses 


196  ALABAMA. 

Hoole  aud  Paullin  v.  The  Attorney  General. 

can  only  be  made  by  the  owner  or  proprietor ;  and,  although 
the  mortgagor  is  to  be  regarded  as  the  owner  of  the  estate 
mortgaged,  as  to  all  persons  but  the  mortgagee  and  those 
claiming  under  him,  (Doe  v.  McLosky,  1  Ala.  708,)  yet  it  is 
equally  well  settled  that  he  cannot  impair  the  rights  of  the 
mortgagee,  by  passing  any  interest  in  the  premises.  Ells 
thorp  V.  Dewing,  1  Chip.  141.  In  the  present  case,  the  evidence 
shows  that  the  land  was  sold  by  the  agent  of  the  purchaser 
at  the  sale  under  the  foreclosure,  Lewis  Paullin,  to  one 
Posten,  and  by  the  latter  to  Hoole,  who  thus  deduces  his  title 
directly  from  the  mortgagee,  and  is  entitled  to  all  the  righta 
in  the  land  which  the  mortgagee  himself  had. 

But  it  is  urged,  on  the  part  of  the  defendant  in  error,  that 
the  mortgagee  in  this  case  acquiesced  in  the  use  of  the  road ; 
that  Lewis  Paullin,  the  purchaser  under  the  mortgage  sale, 
recognized  it  by  the  execution  of  a  deed,  in  which  the  road 
in  question  Avas  described  a.-^  the  western  boundary  of  the 
tract  conveyed,  and  that  Posten,  the  purchaser  from  Lewis 
Paullin,  also  acquiesced  in  the  dedication.  We  think  the 
position  a  clear  one,  that  if  Westcott  assented  to  the  dedica- 
tion made  by  William  Paullin,  he  would  be  bound  by  it, 
and  those  claiming  under  him  could  take  no  greater  rights 
than  he  himself  possessed ;  and  the  same  principle  is  applica- 
.,ble  both  to  Lewis  Paullin  and  to  Posten ;  but  the  assent  to 
the  dedication  is  very  different  from  the  acquiescence  in  the 
use  of  the  road  by  the  public.  As  a  general  rule,  the  mere 
fact  of  acquiescence  on  the  part  of  the  owner  in  the  use  and 
enjoyment  of  the  way  as  a  public  road,  would  not  create  the 
presumption  of  dedication,  until  the  period  of  twenty  years, 
without  some  clear  and  uuequivcx^al  act  on  the  part  of  the 
owner,  amounting  to  an  explicit  manifestation  of  his  intention 
to  make  a  permanent  gift  of  the  road  to  the  public.  3  Kent's 
Com.  451.  The  record,  so  far  from  disclosing  any  assent  on 
the  part  of  the  mortgagee  or  those  claiming  under  him,  to 
the  acts  of  William  Paullin,  which  are  said  to  amount  to  a 
dedication,  does  not  even  show  that  cither  of  them  knew  of 
these  acts.  There  can  be  no  assent  without  knowledge ;  and 
as  the  mere  acquiescence  for  the  period  of  time  which  the 
record  shows  it  existed,  is  not  sufficient,  the  only  additional 
fact  which  is  necessary  to  be  considered  upon  this  point,  is. 
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the  act  of  Lewis  I'auUin  in  recognizing  the  road  as  the  west- 
ern boundary  of  the  lands  conveyed  by  him  in  the  deed  of 
18th  January,  1850;  and  the  question  is,  whether  from  this 
act  we  are  authorized  to  imply  a  de<lication.  An  implied 
dedication  is  where  the  appropriation  to  the  public  use  is  not 
expressly  proved,  but  is  inferred  from  the  acts  of  the  grantor, 
which  are  deemed  incompatible  with  any  other  hypothesis, 
Matthews  on  Presumptive  Evidence  317.  Thus,  the  laying 
out  of  a  town  plat,  and  selling  lots  with  reference  thereto,  is 
properly  regarded  tts  a  conclusivi;  act  of  dedication  to  the 
public  of  the  streets  laid  down  upon  such  plat.  But  is  the 
act  referred  to  one  of  this  character?  The  conveyance  is. 
for  a  certain  tract  of  land  lying  east  of  the  load,  running  into 
the  town  of  Kufaula,  from  the  lower  bridge  over  Barbour 
creek.  Fiere  is  no  gift  or  abandonment  of  the  way  to  the 
public;  no  recognition  ol'  publi*'  rights  in  the  road.  Refer- 
ence is  made  to  it  simply  as  tlut  means  ol'  describing  the 
land  conveyed,  and  designating  its  geogi'aphical  boundary. 
tt  may  be,  that  he  desired  the.  road  to  b»i  kept  open  for  his 
own  use,  or  as  a  private  way ;  bui,  be  this  as  it  may,  we  can- 
not regard  it  as  an  act  so  iine<xuivocai  and  decisive  in  itti 
character,  so  inconsistent  with  every  other  hypothesis,  as 
clearly  to  manifest  his  intention  of  abandoning  the  road  to 
the  use  of  the  public,  and  thus  warrant  us  in  depriving  him 
of  his  rights  as  the  proprietor  of  the  land. 

It  is  also  insisted  on  the  part  of  the  defendants  in  eiTor. 
that  the  relators  having  made  valuable  improvements  with 
reference  to  the  road  in  question,  they  are  to  be  regarded  as 
purchasers  for  value;  and  that  as  the  mortgage  was  recorded 
without  the  proof  required  by  the  statute,  it  would  not,  in 
the  absence  of  other  evidence,  be  considered  as  notice. 

Conceding  that  the  recording  was  insufficient  notice,  yet, 
as  tbc  record  shows  that  the  service  of  th(?  bill  to  foreclose 
was  jteifected  in  November,  1841,  and  there  is  no  evidence 
that  tin-  purchase  of  the  lot;3  was  made  before  that  time, 
and  tilt.'  iiuj)rovements  of  the  relators  were  not  made  until 
1845  and  I'^oU.  they  cannot  claim  the  benefit  of  any  equity 
in  tiiis  as}»ect  of  the  case,  inasmuch  as  they  must  be  consid- 
ered as  having  notiee  of  the  mortgage  from  the  13th  Novem- 
ber, 1841,  the  time  when  it  appears  from  the  record  that  the 
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service  was  perfected  upon  the  mortgagor ;  (Boiling  v.  Carter 
&  Womack,  9  Ala.  921 :  Doe  v.  Magee,  8  Ala.  570;)  while 
so  far  as  the  public  are  concerned,  the  working  on  the  road, 
or  the  expenditure  of  money  for  opening  it,  after  the  dedica- 
tion was  made  bv  William  Paullin,  is  no  evidence  of  a  valu- 
able consideration  paid  for  the  grant  of  the  land  for  the  pub- 
lic use.  The  dedication  of  the  land  to  the  public,  for  the 
purpose  of  using  it  as  a  highway,  must,  in  the  absence  of 
any  testimony  proving  that  value  was  paid  for  the  grant,  be 
regarded  as  voluntary  and  gratuitou.s,  aiul  therefore  not  with- 
in the  statute,  (Clay's  Digest  255  §  5,)  in  which  the  term 
''purchasers'"  by  analogy  to  the  decisions  on  the  statute 
27  Eh/.,  in  i-elation  to  fraudulent  conveyances,  nmst  be  con- 
strued to  mean  purchasers  for  value.  2  Ijoraax'  Dig.  868  ^ 
11 ;  Twync's  case,  o  Coke  80. 

The  views  we  have  taken  arc  conclusive  of  the  case. 
Upon  an  indictment  for  a  nuisance,  the  State  could  have 
claimed  no  right  from  the  dedication  of  William  Paullin, 
against  tmy  one  claiming  through  his  mortgagee,  and  the  same 
facts  which  would  have  constituted  a  defence  upon  the  trial 
on  indictment,  must  prevail  in  the  present  suit. 

The  decree;  of  the  Chancellor  must  be  reversed,  and  a  de- 
cree here  renderx'd  <lisniissing  the  bill  at  the  cost  of  the 
relators. 


KNKiin^  vs.  BKLl,,  Adm'k. 

1.  Wjcii  a  slave  is  loaued  to  a  msii-ri"  I  woniaii  by  ]i«r  lather,  lor  the  beueflt  of 
herself  :ui(l  children,  and  goes  into  tin;  j>ossessi<)n  of  her  hatband,  the  interest 
of  the  wife,  ■which  is  merely  that  of  a  bailee,  vests  in  the  liusband  by  ajjlue 
of  his  marital  rights,  unless  tlicy  are  (excluded  by  tlie  temos  of  the  loan. 

2.  Three  yeart,"  ]K>sscssion  by  tiic  liusl>and,  under  a  loan  to  the  Avifc,  without  a 

deed  or  other  written  instrument  i-ecorded,  subjects  the  property',  by  force  of 
the  statute  of  fraxids,  tf>  sale  under  t;xeeutiou  again.<t  the  husband,  and  the 
purchaser  would  aequiie.  tlie  absolute  pro])crty,  against  tlie  lender  and  those 
claiming  under  him. 

3.  But  wheie  tlie  purchase-!-,  in  such  case,  at  the  time  f>f  sale,  agrees  with  the 

husband,  that  the  latter  sliall  have  the  sla^  e  again  iijwn  the  repayment  of  the 
purchase  money,  aud  the  mouey  is  accordingly  repaid,  and  {tlie  slave  return- 
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ed  tt>  thu  [>OBs«s3ioii  of  tiie  husbood,  be  again  beooin«e,  as  betweeu  the  lender 

and  himself,  but  a  mei-e  bailee  as  belore,  and  cannot  defend  as^iust  the  lender 

under  tlu?  title  of  tin-  piircbaj^er  iit  t-xocutiou  sale. 
4k  A  deed  or  will  creating  a  life  estate  ii;  a  slave,  in  favor  of  a./(iii<^c'/i-til,  to  her 

separate  use,  witlK>nt  the  interposition  of  a  ti-ustee,  vvfiXa  the  whole  l*cneficiai 

intertist  in  her.  and  tlie  law  makes  her  husband  a  trustee  for  i(«>  protection; 

upon  his  deatii^  the  legal  title  also  becomes  vested  iu  hor. 
a.   Whf:n  there  is  a  Cituflict  in  th»r  evidence,  theeonrt  sliould  rcfuf.e  t<>  eluuge,  at 

the  request  of  eitlier  party,  (unless  he  will  wholly   abandon  that  part  of  his 

evidence  whicii  conflicts  with  that  of  his  adversary,)  that,  it  the  jury  believe 

all  the  evidenc,  tijey  munt  lind  for  the  parly  asking  tb»;  clmrge. 
H.  To  enabli'  a  bailt-e  U>  as.<«ert  an  advei'Se  jMjssession  against  liis  l>ailor.  he  must 

do  some  open.   uiio<]uivo<.'al   act    oviucinif  suoh   iiitentio!i.  and  this  must  b« 

brought  to  the  kiiowlodiTf  of  the  bailor. 

Ekuok  to  the  Uircuit  (Juurt  ot  Suiut<ir. 
Tried  before  the  Hon.  H.  W  .  HrxTrNGTOX. 

Dktinuk  by  iicli  ais  adiainistrutor  of  Peter  Kniglit,  de- 
ceased, against  Phereby  Knight,  for  cerUuii  .slaves. 

On  the  trial  below,  liell,  the  ])laintift',  proved  that  lie  was 
administrator  of  Poter  Knight,  deceased,  and  that  his  intes«> 
tate  iiad  l>ecu  in  possession  of  tlie  slave  Cynthia  in  tliis  State 
ever  since  the  year  1838,  and  tlmt  he  died  in  possussiun  of  her 
and  the  other  slaves  in  eontrovei'sy,  who  were  her  children  ; 
that  Knight,  ^s^hile  in  possession  of  Cynthia,  called  her  his, 
and  .said  she  was  liable  for  his  debts;  that  in  June,  1840,  said 
.slavr  wa.s  sold  under  execution  against  siiid  Knight,  and  pur- 
chased by  one  Daniel,  witli  an  understanding  between  him 
and  Knighi.  that  whenever  .said  Knight  should  repay  the 
pnr(.-hast.'  money,  which  was  about  .S400,  lu>  was  to  have  th» 
slave  back;  that  .said  Knight,  about  two  years  after  tlie  sale, 
got  one  Lyon  to  repay  the  purchase  money,  and  had  repaid 
.said  Lyon.  Plaintiff  also  proved  the  value  and  defendant's 
possession  at  the  commencement  of  the  suit. 

The  defendant  proved  that  she  was  the  wife  of  .said  Knighi, 
and  daughter  of  one  bYederick  Bell,  late  of  Edgecombe 
county,  North  Carolina ;  that  iu  the  year  1833,  in  said  county, 
said  Bell  brought  said  slave  Cynthia  to  her  and  her  husband, 
and  delivered  her  into  their  possession,  as  the>  Avere  about 
leaving  for  Alabama,  saying  at  the  time  that  he  loaned  the 
said  slave  to  said  Phereby  and  her  children  ;  that  he  would 
not  give  the  slave  to  her,  for  if  he  did,  she  would  be  sold  for 
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said  Peter's  debts,  and  that  lie  loaned  tlic  slave  to  her  for  tfae 
benefit  of  herself  and  liei-  children.  The  defendant  also 
proved  that  she  and  her  hnsband,  sliortly  after  thus  receiving 
said  slave,  removed  to  Alabama  with  her,  and  Ijad  possessioR 
of  her  in  this  State  up  t(j  the  time  when  said  Peter  died  m 
1850;  and  that  she  was  in  possession  when  this  suit  was 
commenced.  She  also  proved,  tliat,  after  the  sale  of  the  slave 
under  execution,  said  Knight  had  said  that  said  slave  had 
been  loaned  to  his  wife  ;  and  that  he  had  made  the  money  &* 
get  her  back,  and  he  wanted  to  secure  her  to  his  Avif'e  ait<i 
children;  that  said  Frederick  Bell  died  in  North  Carolina,  is 
1846,  and  that  by  his  last  will  and  testament,  which  was  diily 
admitted  to  [)robate  in  Februaiy,  1846,  he  bequeathed  tke 
slave  Cynthia  and  her  increase  to  the  defendant. 

The  provision  of  the  will  is  in  these  words;  '"J  give  arid 
bequeath  to  my  daughter  Phereby  Knight,  wife  of  Pefer 
Knight,  during  her  natural  life,  fb)'  her  sole,  separate  aii^ 
exclusive  use,  free  from  the  de;bts  or  engagements  of  her  saki, 
husband,  slave  Cynthia  and  her  increase  since  she  went  iato 
the  possession  of  said  Phereby,  and  all  the  other  property  pai 
in  her  pcj.ssession ;  and,  after  her  death,  I  give  the  said  slave 
and  her  increase,  as  well  as  the  other  property,  unto  injr 
grand  daughter  Elizabeth  Knight,  daughter  of  the  said  Peter 
find  Phereby,  her  executors  and  administrators." 

This  was  all  the  evideiice  in  the  cause. 

The  court  charged  the  jury  :  "  That  if  they  believed  Peter 
Knight,  some  two  \'ears  after  the  purchase  by  Daniel  at  the 
sale  under  execution,  repaid,  or  caused  to  be  repaid  to  said 
Daniel  the  purchase  money,  and  believed  the  other  evidence 
of  the  plaintiff,  the  plaintiff  is  entitled  to  recover,  defendant^ 
remedy,  if  she  had  any,  being  in  chancery."* 

To  this  charge  defendant  excepted,  and  requested  the  court 
to  charge,  "that  if  the  jury  believed  all  the  evidence,  they 
must  find  for  the  defendant."  This  re- j  uest  the  court  refused, 
and  the  defendant  excepted. 

The  charge  given,  and  the  refusal  to  charge  as  requested, 
are  as.signed  for  error. 

T.  Keavis,  for  plaintiff  in  error : 

Upon  the  state  of  case  presented   by   the  bill  of  excep- 
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tions,  it  i&  contended  in  behalf  of  the  plaintiff"  in  error :  firat 
that  the  legal  title  to  the  slaves  sued  for,  was  not  in  the  plain- 
tiff below ;  secondly,  that  if  it  was,  he  held  it  as  a  mere  dry 
trustee  for  the  plaintiff  in  error,  who  is  entitled  to  the  pos- 
session, and  can  defend  the  possession  against  him,  at  law ; 
thirdly,  that  if  he  had  any  interest  at  all  in  the  slaves,  he  has 
not  the  entire  interest;  and  fourthly,  that  the  charge  of  the 
court  excluded  evidence  from  the  consideration  of  the  jury 
which  might  properly  have  induced  them  to  find  for  the  de- 
fendant. 

1.  The  following  propositions  show  conclusively  that  the 
legal  title  is  not  in  the  plaintiff: 

1.  The  loan  to  Knight's  wife  and  children  was,  to  the  ex- 
tent of  his  wife's  interest,  a  loan  to  him.  Maull  v.  Hays,  12 
Ala.  Rep.  500 ;  McCoy  v.  Odom,  20  Ala.  Rep.  502. 

2.  The  legal  effect  of  the  loan  .was  a  contract  of  bailment 
between  him  as  borrower  and  Bell  as  lender.  McKisick  v. 
McKisick,  Meigs'  Rep.  427 ;  Hardeson  v.  Hays,  -1  Yerg.  Rep. 
507 ;  McDonald  v.  McDonald,  8  Yerg.  Rep.  145 ;  Hunter  v. 
Sevier,  7  Yerg.  Rep.  131 ;  Story  on  Bailments,  §§  219,  220. 

3.  By  this  contract  Knight  was  bound,  so  long  as  he  had 
the  power,  to  redeliver  the  slave  to  Bell,  whenever  called  for. 
He  could  not  acquire  or  set  up  a  title  adverse  to  him.  Story 
on  Bailments,  §  266. 

4.  The  statute  of  frauds  was  never  intended  to  affect  the 
contract  of  loan  as  between  the  parties  themselves  ;  it  merely 
divests  their  rights  under  the  contract,  as  between  them  and 
creditors  and  purchasers  of  the  borrower.  Clay's  Dig.  254,  §  2 ; 
Marler  v.  Marler,  6  Ala.  367 ;  Roden  v.  Murphy,  10  Ala.  810. 

5.  Nothing  short  of  six  years'  adverse  possession  could 
give  Knight  a  title,  as  between  himself  and  Bell.  To  have 
made  his  possession  adverse,  there  must  have  been  a  dis- 
claimer of  Bell's  title,  and  a  possession  hostile  to  it,  of  which 
Bell  had  notice.  Harrison  v.  Pool,  16  Ala.  167 ;  Green  v. 
Harris,  3  Ired.  Rep.  210 ;  Darden  v.  Allen,  1  Dev.  Rep.  468 ; 
Weeks  v.  Weeks,  5  Ired.  Eq.  Rep.  Ill ;  Spalding  v.  Grrigg, 
4  Geo.  Rep.  75 ;  Smith  v.  Jones,  3  Eng.  Rep.  109 ;  Hunter  v. 
Sevier,  7  Yerg.  Rep.  131;  McKisick  v.  McKisick,  Meigs' 
Rep.  427 ;  Hardeson  v.  Hays,  4  Yerg.  Rep.  507 ;  McDonald 
v.  McDonald,  8  Yerg.  Rep.  145. 
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He  could  not,  therefore,  liave  acquired  a  title  l)y  selling  the 
slave,  after  liuving  had  possession  three  years,  and  then  re- 
purchasing her,  unless  Bell  had  had  notice  of  these  acts,  and 
did  not  assert  his  title  within  six  years  afterwards.  His 
having  permitted  the  slave  to  be  sold  for  his  debt,  and  his 
subsequent  repurchase,  amount  to  nothing  more  than  a  sale 
by  himself  and  a  repurchase.  If,  therefore,  he  did  not  ac- 
quire the  legal  title  b}'  six  years'  adverse  possession,  if  the 
statute  of  frauds  did  not  affect  the  contract  between  him  and 
Bell,  and  if  that  contract  bound  him  to  return  the  slave  to 
Bell  when  called  for,  he  did  not  acquire  the  legal  title,  as 
against  Bell,  by  repurchasing  the  slave.  So  long  as  he  re- 
mained bound  by  the  contract  with  Bell,  it  was  impossible 
for  hira  to  acquire  a  title  which  he  could  set  up  against  him. 
As  between  them,  then,  the  legal  title  remained  in  Bell,  and 
passed  by  bequest  in  his  will  either  to  the  plaintiff  in  error 
or  to  his  executor. 

II.  If  Knight  acquired  the  legal  title  by  the  sale  and  re- 
purchase, he  held  it  in  trust  either  for  Bell,  to  whom  he  was 
bound  by  the  contract  to  return  the  slave  when  called  for,  or 
for  his  wife  and  children,  who  were  entitled  to  the  possession 
or  use  of  her.  If  for  Bell,  all  his  title  passed  to  the  plaintiff 
in  error  by  the  bequest ;  if  for  the  plaintiff  in  error,  either 
under  the  loan  or  under  the  bequest,  she  being  entitled  by 
either  to  the  possession  and  use  of  the  slave,  on  the  death  of 
her  husband,  the  legal  title  united  by  operation  of  law  with 
her  possession.  Even  if  by  the  death  of  her  husband,  the 
legal  title  vested  in  the  plaintiff  below,  as  his  administrator 
and  her  trustee,  she  being  entitled  to  the  possession  and  use 
of  the  property,  may  defend  her  possession  against  him  at 
law.  This  is  expressly  decided  in  Puryear  v.  Puryear,  12 
Ala.  Eep.  13 ;  Puryear  v.  Puryear,  16  Ala.  491-2  ;  Cook  v. 
Kennerly,  12  Ala.  Eep.  42 ;  Gunn  v.  Barrow,  17  Ala.  747. 

The  cases  of  Gamble  v.  Gamble,  11  Ala.  966;  Machen  v. 
Machen,  15  Ala.  Rep.  377;  and  Williams  v.  Maull,  20  Ala. 
Rep.  721,  do  not  militate  against  these  views,  nor  against  the 
cases  referred  to  in  support  of  them.  In  all  these  cases  the 
husband  had  the  legal  title,  and  it  was  lield,  that  he  could  not 
vest  it  in  his  wife,  by  any  act  or  declaration  during  the  cover- 
ture, so  as  to  enable  her  to  set  up  the  title  in  a  court  of  law. 
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In  this  case,  Knight  never  had  the  legal  title,  or,  if  he  did 
have  it,  he  held  it  as  a  naked  trustee  for  those  entitled  to 
and  having  the  possession. 

III.  If  Knight  acquired  any  interest  in  the  slave  by  his 
purchase  after  the  sale  under  execution,  he  did  not  acquire 
the  entire  interest ;  consequently,  the  plaintiff  below  has  not 
the  entire  interest,  without  which,  he  cannot  recover  in  the 
action  of  detinue.  Bell  v.  llogan,  1  Stew.  536 ;  Miller  v. 
Batman,  11  Ala.  Rep.  609. 

The  loan  having  been  made  to  Knight's  wife  and  children, 
he,  in  right  of  his  wife,  only  had  a  joint  possession  with  his 
children  ;  only  his  interest  in  the  slave  was  divested  by  the 
sale  ;  that  of  his  children  was  not  affected  by  such  sale.  Mo- 
Coy  V.  Odom,  20  Ala.  Rep.  507-  Consequently,  if  he  acquired 
any  title  by  the  sale  and  repu^hase,  it  was  only  such  as  made 
him  either  a  joint  owner  with  Bell,  or  with  his  own  children. 
His  adniinistrator,  therefore,  could  not  sue  alone. 

IV.  The  bill  of  exceptions  shows,  that  there  was  evidence 
introduced  by  the  plaintiff"  below  of  an  understanding  between 
Knight  and  Daniel,  who  became  the  purchaser  of  the  slave 
at  the  sate  under  execution,  that  Knight  could  have  her  back, 
upon  the  repayment  of  the  purchase  money :  it  also  shows, 
that  Knight  did  repay  th»  purchase  money  in  pursuance  of 
this  agreement ;  and  it  shows,  that  there  was  evidence  intro- 
duced by  the  plaintiff  in  error,  that  Knight  remained  in  pofl- 
sessiou  of  th;'  slave  from  the  time  he  came  to  Alabama  until 
his  death  ;  that  after  the  sale.  Knight  said  the  slave  had  been 
loaned  Uj  his  wife ;  that  he  had  made  the  money  to  get  her 
back :  and  that  he  wanted  to  secure  her  to  his  wife  and  chil- 
dren.    These  are  facts  which  the  jury  ought  to  have  been 
allowed  to  take  into  consideration  in  connection  with  each 
other,  so  :\s  to  determine  whether  the  sale  under  execution 
was  any  thing  more  than  a  contrivance  to  secure  an  advance 
of  mo)\ey  by  Daniel  to  i)ay  off  the  debt :  whether  Knight 
intended  to  effect  a  change  of  title  as  between  him  and  Bell, 
and  whether  after  repayment  of  the  purchase  money  he  did 
not  still  consider  himsell"  as  holding  possession  of  the  slave 
under  the  loan,  and  for  the  benefit  of  his  wife  and  children. 
Yet  the  charge  of  the  court  excluded  all  the  defendant's  testi- 
mony from  the  consideration  of  the  jury,  and  confined  their 
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investigation  to  the  plaintiff's  evidence  alone.  This  is  clearly 
erroneous.  Nabors  v.  Camp,  14  Ala.  Eep.  460 ;  Carlisle  v. 
Hill,  16  Ala.  Eep.  398  ;  Jones  v.  Welch,  15  Ala.  Rep.  306 ; 
Mims  V.  Sturdevant,  16  Ala.  Rep.  154. 

Bliss  &  Baldwin,  contra^  cited  Williams,  Ex'r,  v.  Maull, 
20  Ala.  721. 

PHELAN,  J.' — The  evidence  introduced  on  the  part  of 
Mrs.  Knight  in  the  trial  below,  conduced  to  prove,  that  the 
slave  Cynthia  had  been  loaned  to  her  about  the  year  1833, 
when  she  and  her  husband  were  about  leaving  North  Caro- 
lina to  come  to  Alabama,  for  the  benefit  of  her  and  her 
children,  or  that  the  loan  was  to  her  and  her  children  ;  and 
that  her  husband  had  always^eld  them  in  that  way. 

This  loan  conferred  upon  Peter  Knight,  her  husband, 
whatever  interest  she  acquired  by  it,  because  it  does  not 
appear  that  the  loan,  whether  to  herself  alone  or  collectively 
.with  her  children,  was  in  any  manner  to  her  separate  use. 
McCoy  V.  Odom,  20  Ala.  502.  But  this  interest  in  the  wife 
was  never  anything  more  than  a  bailment,  and  co^j^equentl}^ 
never  amounted  to  anything  more  when  the  law,  by  virtue  of 
the  marital  right,  vested  it  in  her  husband.  He  acquired  her 
interest,  whatever  it  was,  and  that  only.  Story  on  Bailments, 
219,  220. 

When  this  slave  was  sold  under  execution  against  Peter 
Knight,  there  can  be  no  doubt  but  that  Daniel,  the  purchaser 
at  the  sheriff's  sale,  acquired  the  absolute  property  as  against 
Bell,  the  lender,  and  all  claiming  under  him,  by  force  of  our 
statute  of  frauds.  The  three  years'  possession  by  the  debtor, 
without  any  deed  or  other  instrument  duly  recorded,  setting 
forth  a  more  limited  estate  in  him,  subjected  the  absolute 
property  to  sale  as  against  Bell,  and  this  the  purchaser  ac- 
quired.    Clay's  Dig.  254,L,§  2  ;  Myers  v.  Peek,  2  Ala.  648. 

But  when  Knight  subsequently  repurchased  this  slave  from 
Daniel,  what  consequences  did  the  law  attach  to  that  act  ? 
Did  he  acquire  the  title  of  Daniel,  or  did  he  only  place  him- 
self in  a  position  where,  as  between  Bell  and  himself,  he 
would  be  considered  still  as  the  loanee  or  bailee  of  Bell  ?  It 
cannot  be  doubted  but  that  the  latter  was  the  true  position  in 
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which  he  stood.  Had  he  been  sued  by  Bell  for  the  slave,  he 
could  not  have  defended  against  him  under  title  from  Daniel, 
nor  would  he  have  been  allowed,  as  a  bailee,  to  set  up  against 
his  bailor  title  in  another.  So  far  as  Bell  was  concerned,  he 
had  violated  his  contract  of  bailment  in  suffering  the  slave  of 
Bell  to  be  taken  and  sold  for  his  debt ;  and  when  he  acquired 
her  back  bj  a  purchase,  he  only  restored  things  to  that  pos- 
ture which  good  faith  required  him  to  do  towards  his  bailor. 
This,  then,  did  not  enlarge  his  title  or  estate  in  the  least. 
He  remained  after  the  repurchase  from  Daniel,  where  he  was 
before  the  execution  sale,  the  loanee  of  Bell  by  virtue  of  his 
marital  rights,  holding  just  suck  a  possession  and  interest  as- 
was  given  to  his  wife  by  her  father,  when  they  were  about 
leaving  North  Carolina,  and  no  more.  Story  on  Bailments, 
§  266,  and  authorities. 

The  repurchase  took  place  about  1842,  and  in  1846  Bell 
made  his  will,  by  which  he  gave  his  daughter,  Mrs.  Knight, 
a  life  estate  in  the  slave  Cynthia  and  her  children,  "to  her 
sole  and  separate  use,"  with  remainder  over  to  his  grand 
daughter.  Upon  the  supposition  that  the  slave  was  delivered 
as  a  loan  or  bailment,  the  lender  had  a  perfect  right  to  re- 
sume the  actual  possession  at  any  time.  This  would  include 
the  right  to  convey  to  another,  or  to  enlarge  the  interest  of 
the  bailee  by  the  creation  of  a  greater  estate  in  him  or  her, 
either  by  deed  or  will.  The  creation  of  this  life  estate,  then, 
to  her  separate  use,  in  Mrs.  Knight,  by  will,  was  a  good  and 
valid  act,  on  the  supposition  that  the  original  delivery  was  as 
a  loan,  and  conferred  upon  her  all  the  estate  and  interest 
which  such  an  act  can  confer  upon  a  feme  covert.  Gunn  v. 
Barrow,  17  Ala.  743. 

This  brings  us  to  the  consideration  of  the  extent  and  nature 
of  that  estate.  A  life  estate  in  a  slave,  created  by  deed  or 
will,  in  favor  of  a  married  woman  to  her  separate  use,  and  to 
her  directly,  without  the  interposition  of  a  trustee,  gives  rise 
to  a  question,  not  as  to  the  extent  of  her  interest,  but  as  to 
the  nature  of  her  title,  about  which  there  is  found  some  diffi- 
culty in  coming  to  precise  and  definite  conclusions,  which 
need  not  now  be  encountered.  All  the  authorities  agree, 
that  such  a  deed  or  will  vests  the  whole  beneficial  interest  in 
the  wife,  and  that  the  law  makes  her  husband  a  trustee  for  its 
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protection.  And  furtlier, — waiving  still  the  discussion  of  the 
question  as  to  where  the  legal  title  is,  or  what  becomes  of  it 
during  the  life  of  the  husband — no  doubt  is  entertained,  that 
on  his  death  a  full  legal  title  exists  in  the  wife.  Puryear  v. 
Purjear,  16  Ala.  491 ;  Same  v.  Same,  12  Ala.  13. 

As  long,  then,  as  her  husband  lived,  Mrs.  Knight  had  no 
title  under  this  will  of  her  father,  upon  which  she  could  either 
prosecute  or  defend  at  law  under  her  own  name.  That  right 
and  that  duty  were  cast  by  the  law  upon  her  husband  as  her 
trustee.  But  when  her  husband  died,  and  she  became  again 
2k  ferae  sole,  the  legal  title  and  the  beneficial  interest  became 
operative  together  in  her  at  once,  and  she  was  fully  compe- 
tent both  to  prosecute  and  defend  at  law,  in  respect  to  the 
slave  in  question. 

It  will  be  readily  seen,  that  the  charge  which  was  gi\^en  by 
the  court  was  erroneous,  according  to  the  views  here  laid 
down,  because  it  absolutely  precluded  the  jury  from  consid- 
ering the  defence  set  up  by  the  plaintiff  in  error;  the  judge 
being  of  opinion  that  chancery  was  the  only  forum  in  which 
that  defence  could  be  interposed,  when,  as  we  conceive,  the 
case  as  presented  by  her  proof  conduced  to  show  a  good  de- 
fence at  law,  she  having,  according  to  that  proof,  both  the 
possession  and  the  legal  title  to  the  slaves  in  controversy. 

The  charge  which  was  asked  by  defendant,  was  correctly 
refused.  In  one  feature  of  the  case,  the  proof  made  by  the 
plaintiff  below,  and  that  made  by  the  defendant,  is  some- 
what conflicting.  I  allude  to  that  portion  of  the  proof  which 
relates  to  the  manner  in  wliich  Knight  in  his  lifetime  claimed 
to  hold  the  slave  Cynthia.  If  the  administrator  of  Knight 
set  up  for  his  intestate  a  title  acquired  b}-  an  adverse  posses- 
sion against  Bell  for  six  years  before  the  making  of  his  will, 
the  proof  on  this  point  became  material,  and  is  evidently 
conflicting.  Such  a  charge  as  that  which  was  asked,  and 
which  amounts  in  fact  to  a  demurrer  to  evidence,  may  and 
should  always  be  refused  where  the  proof  is  at  all  conflicting, 
unless  the  party  asking  it  will  wholly  abandon  the  evidence 
which  conflicts  with  that  of  the  opposite  side. 

It  may  not  be  amiss  to  add,  that  the  proof  set  out  in  the 
record  would  not  establish  an  adverse  possession  in  Peter 
Knight  against  Bell.     A  bailee,  to  throw  off  the  obligations 
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which  rest  upon  him  as  such,  and  become  an  adverse  holder 
towards  liis  bailor,  must  do  some  open  and  unequivocal  act 
evincing  such  an  intention,  and  this,  to  affect  the  bailor,  must 
be  brought  to  his  knowleilge.  The  proof  in  this  case  does 
not  show  such  a  state  of  facts.  Harrison  v.  Pool,  16  Ala. 
Rep.  167. 

For  the  error  in  the^charge  of  the  court,  the  judgment  be- 
low is  reversed,  and  the  cause  remanded. 


SEABURY  rs.  DOK  ex  i>em.  STEWART  &  EASTON. 

1.  Wlien  a  paily  enters  into  the  possession  o(  land  under  an  execntoiy  contract 
of  purchase,  and  fails  to  cojuply  with  the  terpis  of  the  contract  on  his  part 
in  the  payment  of  the  money,  the  vendor  may  bring  ejectment  against  him 
to  recover  the  poeaession,  and  he  cannot  dispute  his  vendor's  title,  nor  set  up 
an  outstanding  title  to  defeat  his  recovery. 

2.  In  such  case,  the  possession  of  the  vendee  is  not  adverse  tu  bis  vendor,  and 
the  latter  may  therefore  convey  the  title  to  another  before  he  has  regained 
the  actual  j)039e3sion;  and  if  his  alienee  is  put  to  a  suit  for  the  recovery  of 
the  premises,  he  has  the  right  to  take  them  free  from  any  charge  for  improve* 
inents  made  by  the  tenant 

3.  When  the  vendee  has  entered  under  an  executory  couti-aet  of  purchase,  which 
he  fails  to  comply  \vith  in  the  payment  of  the  purchase  money,  the  vendor 
may,  at  hi*  election,  either  treat  him  as  a  tenant,  and  recover  for  the  use  and 
occupation  of  the  land,  or  as  a  trespasser,  and  eject  him  by  suit ;  and  in  nei- 

■  ther  case  is  the  vendee  entitled  to  notice  of  his  vendor's  election,  other  than 
that  given  by  the  process  of  the  court  when  legal  proceedings  are  commenced. 

4.  After  the  death  of  the  vendor  ia  such  case,  his  executors  succeed  to  his  right 
of  election,  when  the  will  eonlers  u[)on  them  the  right  to  sell  the  real  estate, 
and  tlie  possession  of  the  tenant  is  subjected  (<•  th»^ir  title:  their  alienee  al(?0 
is  entitled  to  all  their  rights  against  him. 

5.  When  the  plaintiff  in  ejectment  shows  an  outstanding  title  against  that  of  his 

lessor,  an«l  does  not  connect  himself  with  it,  he  may  nevertheless  recover 
upon  his  lessor's  title,  when  the  defendant,  by  elaiiiiing  under  tlu-  sjoiie  lessor, 
is  precluded  from  setting  up  an  outstiinding  title. 

6.  Where  ptiiiutiffs  .ind  defendant  in  ejectment  claim  under  the  same  lessor,  a 
deed  from  defendant  conveying  the  premises  to  one  of  the  plaintiffs,  in  trust 
for  the  payment  of  a  debt  to  a  third  |H;i-8on,  d»»e»  not  ojx'iatc  as  an  estoppel 
against  plaintiffs'  recovei-y. 

7.  When  plaintiff  declarae  upon  a  joint  demi.^e  from  three  lessors,  and,  on  motion 
of  defendant,  the  names  of  two  of  them  are  struck  out,  the  latter  cannot  com- 
plain on  (>n-o!-  that  the  name  of  the  third  lessor  was  allowe<l  to  stand  in  tbc 
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declaration ;  nor  is  the  action  of  the  court  revisable  on  error,  in  refusing  to 
strike  out  the  names  of  the  two,  unless  the  defendant  would  permit  the  name 
of  the  third  to  stand,  as  on  his  sole  demise. 
8.  When  defendant  in  ejectment  is  precluded  from  setting  up  an  outstanding  title 
against  plaintiff's  lessor,  the  admission  of  irrelevant  testimony  on  part  of 
plaintiff  to  rebut  an  outstanding  title  is  not  an  error  for  which  the  judgment 
will  be  reversed. 

Error  to  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  John  Bragg. 

This  was  an  action  of  ejectment,  brought  by  the  defend- 
ants in  error  against  the  plaintiff  in  error,  to  recover  a  certain 
tract  of  land  described  in  the  plaintiffs'  declaration.  The. 
plaintiffs  in  their  declaration  laid  five  several  demises,  to- wit : 
one  fro  n  Samuel  Kitchen,  one  from  Stewart  &  Easton,  one 
from  Joshua  Kennedy,  one  from  Hallett  and  Walker,  ex- 
ecutors of  Joshua  Kennedy,  and  one  from  William  Kitchen, 
Samuel  Kitchen  and  Susan  Kennedy,  heirs  at  law  of  Samuel 
Kitchen,  deceased.  The  defendant,  Seabury,  appeared,  en- 
tered into  the  usual  consent  rule,  acknowledged  himself  in 
possession  of  the  premises  sued  for,  and  pleaded  not  guilty. 

At  the  trial,  and  after  each  of  the  parties  had  announced 
themselves  ready,  the  defendant's  counsel  moved  the  court, 
on  behalf  of  Wm.  Kitchen  and  Samuel  Kitchen,  on  their  affi- 
davits produced,  to  strike  their  names  from  the  declaration, 
on  the  ground  that  they  had  been  used  without  their  author- 
ity or  consent.  This  motion  was  granted  by  the  court,  and 
their  names  stricken  out. 

The  plaintiffs  also  moved  for  a  nolle  prosequi  as  to  the  de- 
mises of  Joshua  Kennedy  and  Samuel  Kitchen,  it  appearing 
that  they  had  died  before  suit  was  brought,  and  the  said  de- 
mises were,  by  leave  of  the  court,  stricken  out.  The  trial 
then  proceeded,  and  resulted  in  a  verdict  for  the  plaintiffs. 

On  the  trial,  a  bill  of  exceptions  was  allowed,  by  which  it 
appears  that  the  plaintiffs,  in  order  to  sustain  their  case,  offered 
in  evidence  a  deed,  with  covenants  of  warranty,  from  Hal- 
lett k  Walker,  executors  of  Joshua  Kennedy,  to  the  defend- 
ants in  error,  dated  the  21st  day  of  June,  1847,  and  convey- 
ing to  them  the  premises  in  question ;  also,  the  will  of  Joshua 
Kennedy,  empowering  his  executors  to  sell  his  real  estate, 
and  proved  that  the  said  executors,  Hallett  &  Walker,  were 


JANUARY  TERM,  1853.  9I0« 


Seabtuy  v.  Stewart  &  Eastou. 

qualified  and  acted  as  executors  under  the  will.  They  also 
proved  and  offered  a  paper  signed  by  Joshua  Kennedy,  and 
purporting  to  be  the  agreement  made  with  the  defendant.  Sea- 
bury,  and  proved  that  the  defendant  went  into  the  possession 
of  the  said  premises  under  that  agreement,  and  had  been  in 
possession  ever  since.  That  agreement  is  as  follows :  "  I  have 
sold  to  James  S.  Seabur}',  of  the  county  of  Baldwin  in  the 
State  of  Alabama,  the  tract  of  land  of  four  hundred  arpens, 
or  thereabouts,  on  Ohickasaboque  creek,  in  the  county  of  Mo- 
bile, formerly  in  the  possession  of  Joseph  Kennedy,  Esq.,  de- 
ceased, and  on  which  Saml.  A.  Carpenter  has  lately  erected  a 
saw  mill ;  and  the  said  Seabury  agrees  to  pay  nie  the  sum  of 
three  thousand  dollars,  in  three  annual  instalments  from  the 
date  of  this  memorandum ;  and  the  said  Seabury  is  hereby 
authorized  to  take  possession  of  said  premises  forthwith,  and 
to  make  such  improvements  thereon  as  he  may  think  proper ; 
and  I  hereby  bind  myself,  my  heirs,  executors  and  adminis- 
trators, to  make  out  for  the  said  Seabury,  as  soon  as  I  conve- 
niently can,  a  lease  of  the  premises  above  mentioned  for  the 
term  of  three  years  irom  this  date ;  and  in  case  the  said  Sea- 
bury shall  well  and  truly  pay  to  me  the  three  yearly  instal- 
ments of  one  thousand  dollars  each,  as  above  mentioned,  I 
hereby  Vjind  myself,  my  heirs,  executors  and  administrators, 
to  make  out  and  deliver  to  said  Seabury  a  good  and  sufficient 
warranty  deed  for  the  said  tract  of  land  and  saw  mill,  as  above 
mentioned.  Bated  at  Mobile,  this  6th  day  of  November,  A. 
D.  1835.  (Signed)    Joshua  Kennedy." 

The  plaintifls  further  offered  a  patent  from  the  United 
States  to  Samuel  Kitchen  for  the  same  land,  dated  the  27th 
of  January,  1841 ;  also  the  petition  and  schedule  of  the  said 
Seabury  for  the  benefit  of  the  United  States  Bankrupt  Law, 
dated  the  12th  day  of  December,  1842 ;  and  in  the  said  sche- 
dule appeared  this  same  piece  of  land,  and  also  that  there  was 
then  due  and  owing  upon  it,  under  the  agreement  by  which 
he  took  possession  of  it,  the  sum  of  $3,600.  It  also  appeared 
by  the  same  schedule,  that  Seabury  had  mortgaged  the  same 
property,  with  other  property,  to  Joseph  Wiswall,  to  secure 
a  large  debt  then  due  and  owing  to  the  said  Wiswall.  They 
also  offiered  the  judgment  of  discharge  of  the  said  Seabury 
as  a  bankrupt,  in  the  United  States  District  Court  at  Mobile, 
dated  the  2d  day  of  May,  1843. 
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The  plaintiffs  also  offered  evidence  tending  to  show,  that 
Joseph  P,  Kennedy  was  in  possession  of  the  premises  from 
1819  to  1822,  and  had  a  mill  there,  and  that  it  was  then  held 
as  the  property  of  Joshua  Kennedy ;  that  in  1833  one  Saml. 
A.  Carpenter  went  into  possession  of  the  premises,  under  an 
agreement  with  Kennedy,  and  re-built  the  mill  on  joint  ac- 
count with  Kennedy ;  that  after  occupying  the  premises  some 
time,  he  and  Kennedy  disagreed,  and  he  abandoned  the  place 
and  left  it  in  the  possession  of  the  said  Kennedy ;  that  by 
their  agreement,  Kennedy  was  to  make  him  a  deed  for  part  of 
the  property,  and  it  Avas  upon  this  subject  that  they  disagreed; 
that  in  1834,  and  whilst  this  contention  existed  between  him 
(Carpenter,  the  witness,)  and  said  Kennedy,  he  learned  that 
Samuel  Kitchen  had  some  claim,  or  pretended  to  have  some 
claim  to  the  said  land ;  that  on  hearing  these  facts,  he  went 
to  said  Kitchen  to  inquire  about  it;  "that  said  Kitchen  told 
him  he  did  not  claim  it,  that  he  recognized  the  right  of  Ken- 
ned}', that  it  belonged  to  him,  (Kennedy,)  and  that  he  was 
ready  to  make  him  a  deed  to  it  at  any  time."  Witness  was 
willing  to  take  Kennedy's  deed,  but  Kennedy  would  not  give 
it,  and  he  abandoned  the  premises. 

The  defendant  objected  to  the  declarations  of  Saml.  Kitch- 
en, as  detailed  by  the  witness,  Carpenter,  going  to  the  jury 
as  evidence.  His  objection  was  overruled  by  the  court,  and 
the  defendant  excepted. 

The  defendant  then  offered  in  evidence  u  tj-anscript  from 
the  records  of  the  Orphans'  Court  of  Mobile  county,  showing 
the  resignation  of  Kobe  it  L.  Walker  as  executor  of  Joshua 
Kennedy,  which  was  duly  liled  and  accepted  in  March,  1848. 
Defendant  furthei-  offered  a  deed  from  said  defendant.  Seabu- 
ry, to  Wm.  C.  Easton,  in  trust  to  secure  a  debt  due  to  Joseph 
Wiswall  of  upwards  of  ,^9000,  embraciug  the  premises  sued 
for,  and  dated  the  5th  day  of  May,  1888,  with  warranty  of 
title ;  also,  a  deed  of  release  fi-om  said  Wiswall  to  said  Sea- 
bury,  of  all  of  said  debt  mentioned  in  said  deed  of  trust. 
This  last  deed  bears  date  July  1st,  1850;  also,  a  deed  of  re- 
lease and  quit  claim  of  the  same  premises  from  Wm.  Kitchen 
to  Saml.  L.  Kitchen,  dated  the  15th  of  April,  1851 ;  also,  a 
deed,  with  warranty,  from  Samuel  Kitchen  to  Joseph  Wis- 
wall of  the  same  premises,  dated  the  21st  of  April,  1851 : 
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also,  a  lease  from  said  Wiswall  to  said  defendant,  Seabury,  of 
the  same  premises  ;  but  the  lease  is  not  appended  to  the  bill 
of  exceptions,  and  it  does  not  appear  when  it  was  dated,  for 
what  term  or  for  what  consideration  it  was  made. 

There  was  also  evidence  tending  to  show  an  indebtedness 
on  the  part  of  the  plaintiffs  to  defendant,  and  also  on  the  part 
of  defendant  to  plaintiffs.  There  was  also  proof  tending  to 
show,  that  Seabury,  at  a  date  prior  to  the  date  of  the  deed 
from  Hallett  k  Walker,  executors,  to  Stewart  &  Easton,  aban- 
doned his  contract  of  purchase  with  Joshua  Kennedy,  and  on 
one  occasion  said,  "he  would  have  nothing  more  to  do  with 
it,  and  that  he  would  discharge  his  mind  from  the  subject" 

The  bill  of  exceptions  contains  much  other  proof,  but  it 
is  not  deemed  essential  that  it  should  be  more  fully  stated  in 
order  fairly  to  present  the  questions  of  law  that  arise. 

After  the  evidence  was  closed,  the  plaintiffs  contended  that 
they  were  entitled  to  the  demise  of  Susan  Kennedy  laid  in  the 
declaration,  as  it  then  stood,  as  the  defendant  had,  by  his  own 
motion,  caused  to  be  stricken  out  the  names  of  Wm.  Kitchen 
and  Samuel  L.  Kitchen,  who  were  stated  in  said  declaration, 
as  it  originally  stood,  to  have  demised  jointly  with  the  said 
Susan ;  but  the  defendant  contended,  that  as  the  demise  was 
joint,  and  two  of  the  names  being  stricken  out,  the  other  name 
must  be  considered  as  out  also.  The  court  decided,  that  the 
name  of  Susan  Kennedy  should  remain  in  the  declaration, 
and  imposed  upon  the  defendant  the  condition,  that  the  names 
of  the  said  Kitchens  should  not  be  stricken  out,  unless  he 
would  permit  the  name  of  the  said  Susan  Kennedy  to  stand 
in  said  declaration  as  a  sole  demise.  To  this  the  defendant 
excepted. 

The  court  charged  the  jury  :  "That  if  Seabury  went  into 
possession  of  the  premises  sued  for  under  a  contract  of  pur- 
chase from  Kennedy,  he  thereby  admitted  the  title  of  Ken- 
nedy ;  that  if  Seabury  had  failed  to  make  payment  of  the 
price  of  purchase  of  the  laud,  Kennedy  in  his  lifetime  could 
have  sued  him  in  ejectment,  and  Seabury  could  not  dispute 
Kennedy's  title,  or  set  up  any  outstanding  title  against  it;  that 
Stewart  &  Easton,  by  purchasing  from  Kennedy's  executors, 
would  be  entitled  to  stand  in  the  shoes  of  Kennedy,  and  that 
then  Seabury  could  not  dispute  the  title  of  Stewart  &  Easton,  or 
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set  up  or  claim  under  any  other  outstanding  title  against  them ; 
nor  could  it  avail  the  defendant,  that  Stewart  &  Easton  had 
themselves  set  up  and  shown  that  the  patent  and  legal  title 
was  in  Kitchen  and  his  heirs  ;  that  if  the  defendant  claimed 
under  a  contract  of  purchase  from  Kennedy,  and  Stewart  & 
Easton  also  held  from  Kennedy,  the  defendant  could  not  hold 
adversely  to  Stewart  &  Easton,  and  was  not  entitled  to  set  off 
against  them  the  improvements  he  had  made."  To  this  charge 
the  defendant  excepted,  and  prayed  the  court  to  charge : 

"  1.  That  the  failure  of  Seabury  to  pay  the  instalments 
named  in  the  agreement  of  Kennedy,  did  not  rescind  the  con- 
tract ;  they  were  bound  to  give  notice  to  Seabury  to  that  ef- 
fect. (Which  charge,  as  prayed,  the  court  refused.)  The 
court  admitted  the  proposition,  but  qualified  it  by  charging 
the  jury,  that  it  did  not  rescind  the  contract ;  but  such  failure 
would  enable  Kennedy  to  recover  in  ejectment. 

"  2.  That  the  conveyance  from  Hallett  &  Walker,  execu- 
tors, to  Stewart  &  Easton,  of  the  21st  of  June,  1847,  was  a 
violation  of  the  agreement  of  Kennedy  with  Seabury,  and 
absolved  the  latter  from  all  allegiance  and  obligation  to  them 
under  said  contract,  and  made  his  possession  adverse  to  them. 
This  charge  was  refused. 

"  3.  That  Stewart  &  Easton,  claiming  under  Kennedy,  and 
having  themselves  set  up  and  proved  an  outstanding  title  in 
Kitchen's  heirs,  and  not  connecting  themselves  by  a  convey- 
ance with  the  title  of  Kitchen,  are  precluded  from  recovering 
on  the  title  of  Kennedy.  This  charge  was  refused ;  and  the 
court  charged,  that  if  Stewart  &  Easton  and  Seabury  both 
claimed  under  Kennedy,  they  (S.  &  E.)  could  recover  on  the 
title  of  Kennedy,  notwithstanding  they  had  shown  the  patent 
of  Samuel  Katchen  and  his  heirs. 

"4.  That  Stewart  &  Easton  are  estopped  from  recovering 
against  Seabury,  on  their  own  demise,  by  the  deed  of  trust 
made  to  Wm.  C.  Easton  in  1838,  and  the  recitals  therein  above 
set  forth.     This  charge  was  refused. 

"  5.  That  as  the  plaintiffs  now  rested  their  right  to  recover 
upon  two  demises  only,  to- wit :  one  from  Stewart  &  Easton 
and  one  from  Susan  Kennedy,  which  were  not  connected  by 
any  conveyance,  if  the  jury  found  for  the  plaintiffs,  their  ver- 
dict must  show  on  which  demise  they  found."     This  charge 
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was  also  refused ;  and  the  eourt  charged  the  jury:  "That  if  they 
found  a  part  only  of  the  property,  it  would  be  on  the  demise 
of  Susan  Kennedy ;  but  if  they  found  the  whole  for  the 
plaintiflfe,  they  might,  if  they  pleased,  find  a  verdict  for  the 
plaintiffs  generally,  without  specifying  on  which  count  they 
found ;"  and  to  all  these  refusals  to  charge,  the  defendant  ex- 
cepted." 

The  errors  assigned  are,  the  admission  of  the  testimony  ex- 
cepted to ;  the  charge  of  the  court  as  given  ;  the  refusals  of 
the  court  to  charge  as  prayed,  with  other  matters  of  excep- 
tion appearing  in  the  bill  of  exceptions. 

P.  Phillips,  for  plaintiff  in  error: 

Joint  demise  of  three  became  inoperative  by  striking  out 
tke  names  of  two. 

If  the  demise  was  permitted  to  stand  in  the  name  of  one, 
then  the  recovery  was  confined  to  the  share  of  that  one ;  and 
there  being  another  demise  upon  which  the  whole  was  recov- 
erable, the  verdict  should  have  been,  as  requested  by  defend- 
ant, applied  to  the  specific  count  upon  which  it  was  found. 
McArthur  v.  Porter,  6  Pet.  213 ;  Van  Ness  v.  Bank  of  United 
States,  13  ib.  21. 

Easton  had  assumed  the  trust  created  by  the  deed  of  Sea- 
bury,  and  was  estopped  from  asserting  a  subsequently  acquired 
title  in  his  own  favor. 

The  plaintiffs  themselves  produced  in  evidence  a  patent 
from  the  Unite;  States  to  Kitchen.  By  this  they  showed  a 
•'  superior  outstanding  title,  which  would  defeat  their  recov- 
ery." 

The  non-payment  of  the  purchase  money,  under  the  cir- 
cumstances, did  not  rescind  the  contract  of  purchase ;  and  be- 
fore Kennedy  could  convey  the  title,  it  was  necessary  that  he 
should  have  given  notice  to  Seabury.  Peters  v.  Allison,  1 B. 
Monroe  232 ;  Bradford  v.  Thoma.s,  6  ib.  332 ;  Venable  v.  Mc- 
Donald, 4  Dana  336 ;  Tiernan  v.  Johnson,  7  Mis.  43 ;  Teary 
v.  Merritt,  4  Eng.  659 ;  Petty  v.  Doe,  13  A.  R.  569. 

Gko.  N  Stewart,  contra: 

1.  There  was  a  demise  by  the  three  heirs  at  law  of  Samuel 
Kitchen,  viz;  William,  Samuel  and  Susan;  to  the  declara- 
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tion  the  defendant  had  pleaded,  and  issue  was  joined.  The 
defendant's  counsel  moved  to  strike  out  the  names  of  Wil- 
liam and  Samuel  Kitchen,  only  after  the  parties  had  an- 
nounced themselves  ready  for  trial.  This  was  a  surprise  on 
the  plaintiff,  who  had  gone  to  trial  on  the  issue  as  joined. 
But  the  court  ordered  these  two  names  to  be  struck  out, 
leaving,  of  course,  the  demise  effectual  as  to  Susan  Kennedy. 
The  defendant  afterwards  pretended  that  the  whole  count 
was  struck  out ;  but  the  bill  of  exceptions  shows  expressly 
that  this  was  not  true,  and  the  court  did  not  agree  that  it 
was  true,  and  did  not  so  understand  it,  and  ordered  the  entry 
to  be  made  according  to  what  the  court  had  agreed  to  do, 
and  refused  to  allow  of  the  pretence  set  up  by  defendant's 
counsel  contrary  to  the  truth,  and  caused  the  truth  to  be 
recorded.  Tlie  bill  shows  that  the  judge  never  did  grant  the 
motion,  as  pretended  by  defendant;  and  that,  indeed,  the 
defendant  never  did  ask  to  strike  out  the  whole  count.  The 
whole  of  this  is  a  mere  quibble,  and  certainly  it  cannot  be 
supposed  the  court  would  reverse  the  judgment,  because  the 
counsel  asserts  a  thing  which  the  judge  and  the  record  denies; 
no  question  of  merits  is  involved  in  this. 

2.  That  improper  proof  was  admitted.  This  was  that  part 
of  the  evidence  of  Car|)«; titer,  wherein  he  recognized  the  le- 
gality of  the  possession  of  Joshua  Kennedy,  and  admitted  his 
right  to  sell  it.  In  this  there  certainly  can  be  no  error. 
Joshua  Kennedy  was  in  [)(>ssessiou,  claiming  the  right  to  sell 
the  land  and  to  dispose  of  it,  and  lie  sold  it  to  Seabury.  It 
is  now  sought  to  set  up  a  tiii  •  in  Kitchen,  as  adverse  and  hos- 
tile to  that  of  Kennedy,  and  that  Kennedy  was  assuming  a 
right  lie  had  not.  The  admission  of  Kitchen,  he  being  since 
dead,  that  he  did  not  pretend  to  any  chiiin,  and  that  Kenne- 
dy's claim  and  possession  was  not  against  his  will,  was  cer- 
tainly proper  evidence  to  show  the  njiture  of  th^  claim  and 
possession  which  Kennedy  had,  and  also  to  repel  the  preteii 
sion  that  it  was  a  trespass  on  the  rights  of  Kitchen.  In  this 
there  was  no  error.     Littell's  Sel.  Cases  444. 

8.  The  objection  to  the  charges  given  by  the  court.  la 
this  there  is  no  error.  Hamilton  v.  Taylor,  Littell's  Selected 
Cases 444 ;  Baker  v.  Gittings,  16  Ohio  485 ;  Jackson  v.  Camp, 
1  Cowen  605;   Wright  v.  Moore,  21  Wendell  280;  Jackson 
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ex  dem.  Shipley  v.  Moncrief,  5  Wend.  26 :  Whiteside  v. 
Jackson,  1  Wend.  418.  It  is  said  that  there  should  have 
been  a  demand  of  possession  of  Seabury,  before  he  could  be 
ousted ;  but  this  position  is  untenable.  It  must  be  particu- 
larly noticed,  that  it  is  not  pretended  that  this  requirement  is 
based  on  any  idea  of  tenancy  by  Seabury.  The  plaintiffs  in 
error  do  not  claim  this ;  all  their  instructions  are  based  upon 
the  idea  of  tliis  being  a  right  of  Seabury  attaching  to  him  as 
a  purchaser  in  })ossession.  They  have  chosen  their  position 
as  such,  and  repudiate  the  idea  of  tenancy,  and  the  court  will 
notice  that  the  whole  bill  of  exceptions  is  b}"  them  relied  on 
as  a  purchaser :  they  make  that  point  only,  and  not  one  of 
tenancy.  The  agreement  did  provide  that  Kennedy  should 
make  a  lease  to  Seabury  for  three  years,  but  this  lease  never 
was  made,  and  it  never  was  required  nor  demanded  by  Sea- 
bury. He  entered  as  a  purchaser,  and  no  claims  to  place  him- 
self. No  question  of  tenancy  in  such  case  can  be  considered. 
See  the  case  of  Abeel  v.  Eadcliff,  13  Johns.  299 ;  also,  1 
Wend.  421.  The  position  of  one  in  possession  under  an  agree- 
ment to  purchase,  and  who  fails  to  comply,  is  that  of  a  tres- 
passer, and  no  demand  or  notice  to  quit  is  necessary.  1 
Cowen  R.  605  ;  6  Johns.  Rep.  46 ;  21  Wend.  233 ;  7  Coweu 
751.  The  court  further  charged  that  Seabury  could  not  claim 
as  an  tidverse  possessor.  His  position  was  one  of  subordin- 
ation to  the  title  of  his  vendor,  from  wliom  he  received  the 
possession  in  confidence,  and  could  not  contest  it.  4  Johns. 
230 ;  6  ib.  34 ;  .Adams  on  Ejectment  57,  and  note,  31,  28  note 
30.  He  could  neither  prevent  the  vendor  from  t;onveying  to 
another.  (Cawsey  v.  Driver,  13  Ala.  818,)  nor  controvert  the 
title  of  Stewart  &  Easton  to  whom  he  conve3'ed ;  because  he 
was  bound  by  the  title,  and  as  he  was  not  an  adverse  posses- 
sor, he  could  set  up  no  claim  for  improvements  under  the 
statute.  There  was  no  proof  of  any  improvements  made  since 
1836,  the  date  of  the  statute,  nor  any  proof  of  any  claim 
within  the  terms  of  the  statute  of  improvement.^.  But  to  be 
entitled  to  claim  for  improvements,  the  possession  must  be 
adverse ;  his  was  not.  The  outstanding  title  of  Kitchen 
could  not  be  set  up,  because  Seabury  had  received  the  posses- 
sion from  Kennedy.  As  purchaser  holding  over  after  failure 
to  comply,  the  law  would  be  the  same  as  in  case  of  a  ten  an- 
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cy ;  it  is  not  adverse.  It  would  make  no  difference  who  gave 
in  evidence  the  patent  to  Kitchen  j  the  fact  would  have  the 
same  effect,  no  matter  who  exhibited  the  patent;  but  it  was 
produced  at  the  request  of  the  defendant,  who  gave  to  plain- 
tiff a  notice  requiring  it  to  be  produced  on  the  trial,  and  it 
was  produced  accordingly.  The  notice  to  produce  the  patent 
is  not  found  in  the  bill  of  exceptions,  although  it  is  referred 
to,  and  was  intended  to  be  set  out.  It  was  lost  and  could  not 
be  found.  It  was  inserted  at  the  request  of  the  plaintiff  be- 
low ;  but  it  is  of  no  consequence,  as  the  whole  matter  is  im- 
material. 

4.  As  to  the  charges  which  the  defendant  requested  the 
court  to  give :  The  first  and  second  instructions  involved  the 
same  questions  considered  above.  Before  Seabury  could 
claim  to  be  protected  by  his  agreement  of  purchase,  it  would 
be  necessary  for  him  to  show  that  he  had  complied  with  it. 
So  far  from  the  law  being  as  he  contended,  even  if  he  had 
shown  full  payment  but  no  conveyance,  he  could  be  ousted 
by  ejectment,  (Coleman  v.  Casey,  1  A.  K.  Marshall's  Eep.  440,) 
either  by  Kennedy,  by  his  executors,  or  by  Stewart  &  Easton ; 
for,  as  between  all  these  parties  they  had  the  title,  and  Sea- 
bury only  an  agreement  or  obligation,  (without  even  a  seal,) 
that  a  deed  would  be  made  to  him.  The  deed  would  convey 
the  title  at  law,  and  his  redress  would  be  either  for  damages. 
or  in  equity  for  a  specific  agreement.  Neither  remedy  could 
he,  however,  maintain  without  compliance  on  his  part.  In 
any  event,  Seabury  had  no  claim ;  he  had  parted  with  all 
interest  whatever,  by  deed  and  by  bankruptcy.  It  will  be 
remembered  that  Seabury  had  conveyed  all  his  title,  if  an}- 
he  had,  to  Easton,  by  the  deed  of  trust ;  besides,  he  had 
made  a  surrender  in  bankruptcy  and  assignment  to  the  as- 
signee in  bankruptcy,  and  yet  he  is  talking  of  notice  to  him 
to  rescind  the  contract.  Where  one  obtains  the  possession  of 
another,  he  cannot  in  any  way  set  himself  up  as  an  adverse 
possessor,  either  during  the  continuance  of  the  term,  nor  at 
any  time  afterwards.  Shelton  v.  Doe  ex  dem.  Easton,  6  Ala. 
230 ;  5  Cowen  129-30.  The  fourth  instruction  asked  was, 
that  the  deed  to  Easton,  as  trustee,  estopped  Stewart  &  Easton 
from  recovering  against  Seabury.  It  is  difficult  to  conceive 
how  Seabury  could  claim  any  protection  by  that  deed ;  by 
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that  very  deed  Easton  could  have  ousted  him,  Seabury,  for 
the  condition  was  forfeited.  But  that  deed  was  a  nullity, 
because  Seabury  had  no  title  to  convey,  as  against  Kennedy ; 
if  full  payment  had  been  made,  it  would  have  been  good 
against  Seabury ;  but  even  then,  not  good  against  Kennedy  at 
law.  But  neither  Seabury  nor  Wiswall  furnished  to  Easton 
means  to  pay  for  the  land,  and  that  title  was  subject  to  the 
superior  right  and  title  of  Kennedy ;  so,  in  Easton,  the  title 
of  Kennedy  could  not  merge  in  that  of  Seabury ;  but,  on 
the  contrary,  that  of  Seabury  was  merged  in  that  of  Kenne- 
dy. Easton,  therefore,  held  title,  not  under  the  deed  from 
Seabury,  but  under  that  from  Hallett  to  Stewart  &  Easton, 
which  was  paramount. 

5.  It  is  very  clear,  that  the  jury  may  find  a  general  ver- 
dict always  when  they  think  proper,  and  they  cannot  be  re- 
quired to  find  on  any  count  specially.  There  is,  therefore, 
no  error  in  the  case  shown  in  any  respect. 

GIBBONS,  J. — The  charge  of  the  court  below  as  given  to 
the  jury,  in  our  opinion,  under  the  proof,  contains  no  error. 
It  is  predicated  upon  principles  of  law,  now  too  well  estab- 
lished to  be  questioned,  or  to  require  affirmative  argument. 
The  charge  asserts  simply,  that  where  a  party  under  an  ex- 
ecutory agreement  of  purchase  enters  into  the  possession  of 
lands,  and  fails  to  comply  with  the  terms  of  his  contract  in 
the  payment  of  the  purchase  money,  the  vendor  has  the  right 
to  bring  ejectment  against  him  and  recover  back  his  lands. 
The  charge  further  asserts,  that  in  such  a  case,  the  vendee 
cannot  dispute  the  title  of  the  vendor,  nor  set  up  an  outstand- 
ing title  to  defeat  his  recovery  ;  that  the  possession  of  the 
vendee  is  not  adverse  to  the  vendor,  in  the  legal  sense  of  that 
term,  but  consistent  with  his  title,  and  therefore  the  vendor 
has  the  right,  even  before  he  regains  the  actual  pedis  possessio 
of  the  land,  to  pass  the  title  to  a  third  party  by  deed ;  and  if 
he  is  put  to  a  suit  for  the  recovery  of  the  premises,  he  has 
the  right  to  take  them  free  of  any  charge  for  improvements, 
which  may  have  been  made  while  in  the  possession  of  such 
vendee.  All  of  these  propositions  we  think  correct  as  ap- 
plied to  the  proof,  and  the  court  was  warranted  in  announcing 
them  to  the  jury.  Hamilton  v.  Taylor,  Lit  Sel.  Cases  444 ; 
16 
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Baker  v.  Grittings,  16  Ohio  486 ;  Wright  v.  Moore,  21  Wend. 
230;  Whiteside  v.  Jackson,  1  ib.  418;  4  John.  230;  6 
ib.  84. 

The  vendor  of  premises,  under  circumstances  such  as  are 
disclosed  by  the  record,  after  such  default  in  payment  of  the 
purchase  money,  has  the  right,  at  his  election,  to  treat  the 
vendee  as  his  tenant,  and  recover  against  him  for  the  use  and 
occupation  of  the  land,  (Davidson  v.  Ernest,  7  Ala.  817 ;)  or 
he  may  treat  him  as  a  trespasser  and  eject  him  by  suit. 
Jackson  v.  Camp,  1  Co  wen  605 ;  7  ib.  751, 

The  first  charge  asked  by  the  defendant  was,  in  our  opin- 
ion, correctly  refused.  This  was,  that  the  default  of  Seabury 
in  the  non-payment  of  the  purchase  money,  did  not  rescind 
the  contract  between  him  and  Kennedy  or  his  grantees,  but 
that  in  order  to  effect  this,  it  was  necessary  to  have  given 
Seabury  notice.  In  no  view  that  we  can  take  of  this  case 
under  the  proof,  can  we  see  how  Seabury  was  entitled  to 
notice.  He  had  violated  his  agreement  in  the  non-payment 
of  the  purchase  money  stipulated,  and  his  duty  was,  after 
such  default,  to  pay  the  money,  or  restore  the  property  to  his 
vendor  if  he  would  receive  it.  The  vendee  being  in  default, 
the  vendor  has  the  right  to  elect  whether  he  will  abandon 
the  contract  and  re-enter  upon  his  premises,  or  hold  the  ven- 
dee to  his  agreement,  if  the  contract  is  such  a  one  as  can  be 
enforced  by  compelling  a  specific  performance ;  but  in  neither 
case  has  he  the  right  to  any  notice  of  the  election  of  the  ven- 
dor, other  than  what  the  process  would  give  him  when  pro- 
ceedings are  commenced.  There  was  no  error  in  refusing  to 
give  the  charge  as  asked ;  and,  without  affirming  the  correct- 
ness of  the  charge  as  modified  and  given  by  the  court,  we 
simply  say,  there  is  nothing  in  it  of  which  the  defendant  can 
complain. 

The  second  charge  asked,  we  think,  was  also  properly  re- 
fused. It  assumes  that  Kennedy,  notwithstanding  the  default 
of  Seabury,  and  after  such  default  had  continued  for  nine 
years,  had  no  right  to  part  with  his  title,  after  having  put 
Seabury  in  possession  of  the  land  under  his  agreement.  It 
assumes,  that  one  party  to  an  agreement,  in  which  there  are 
mutual  stipulations,  can  wholly  neglect  those  that  rest  upon 
him,  and  yet  hold  the  other  party  to  the  faithful  observance 


JANUARY  TERM,  1863.  219 


Seabory  v.  Stewart  &,  Easton. 


of  his.  It  assumes  also,  that  where  a  landlord  conveys  by 
deed  the  freehold  to  another,  the  tenant  is  absolved  from  all 
allegiance  to  the  grantee.  To  none  of  these  propositions  can 
we  assent. 

Kennedy,  or  Kennedy's  executors,  after  the  default  of  Sea- 
bury,  had  the  right  to  consider  him  their  tenant,  or  as  a  tres- 
passer. His  possession  was  subjected  to  their  title,  and  was, 
in  law,  their  possession.  If  they  conveyed  the  title  to  a  third 
party,  that  third  party  stood  in  their  shoes.  This  charge  was 
correctly  refused,  and  we  see  no  error  in  that  which  was  sub- 
stituted for  it  by  the  court,  as  the  latter  was  but  an  affirma- 
tion of  what  had  been  previously  given  in  charge  to  the 
jury. 

The  theory  of  the  third  charge  asked  is  correct,  as  applied 
to  the  generality  of  cases ;  but  owing  to  the  peculiar  position 
of  the  defendant,  it  was  not  applicable  to  him,  and  was  cor- 
rectly refused.  The  mere  fact  that  the  plaintiff  himself 
shows,  in  the  course  of  his  proof,  an  outstanding  title,  cannot 
vary  the  case  from  what  it  would  be  if  the  defendant  on  his 
part  showed  or  offered  to  show  the  same  fact.  His  position 
does  not  permit  him  to  take  advantage  of  it,  come  from  what 
source  it  may. 

The  fourth  charge  asked  was,  we  think,  also  properly  re- 
fused. It  is  difficult  to  comprehend  how  the  fact,  that  Wm. 
C.  Easton  had  been  the  trustee  in  a  deed  made  by  Seabury 
for  the  benefit  of  Wiswall,  of  these  same  premises,  could 
operate  as  an  estoppel  to  Stewart  k  Easton,  so  as  to  prevent 
them  from  recovering  the  property  on  a  title  acquired  from 
Kennedy.  The  deed  from  Seabury  to  Easton,  trustee,  con- 
veyed to  Easton  such  title,  and  only  such  title,  as  Seabury 
had.  If  he  had  any  title  to  pass  by  the  deed,  so  far  fi:om 
operating  as  an  estoppel  to  Easton,  it  would  have  the  oppo- 
site effect. 

The  fifth  charge  asked,  we  think,  was  correctly  refused  also ; 
because,  under  the  proof  before  the  jury,  and  the  charges  of 
the  court  previously  given,  it  was  not  demanded  in  order  to 
secure  the  rights  of  the  defendant.  The  charge,  however, 
as  given  by  the  court  after  such  refusal,  was  all  that  the  de- 
fendant would  have  been  entitled  to,  if  the  state  of  the  evi- 
dence had  created  a  demand  for  it,  in  order  to  prevent  an 
injury  from  being  inflicted  upon  him  by  the  verdict. 


♦. 
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The  next  matter  of  exception  presented  by  the  record  is, 
that  on  the  trial  the  name  of  Susan  Kennedy  was  permitted 
to  remain  in  the  declaration,  purporting  a  sole  demise,  after 
the  names  of  William  Kitchen  and  Samuel  L.  Kitchen  had 
been  stricken  out.  The  record  shows  that  the  names  of  the 
latter  were  stricken  out  on  the  motion  of  the  defendant,  and 
it  would  be  nothing  less  than  the  most  manifest  error  that 
would  induce  this  court  to  sustain  an  exception  where  the 
matter  complained  of  was  brought  about  by  the  party  him- 
self assigning  the  error.  But  we  see  no  reason  why  the  name 
of  Susan  Kennedy  could  not  as  well  stand  alone  in  the  de- 
claration, as  when  joined  with  the  other  heirs  of  Samuel 
Kitchen,  deceased.  Adams  on  Ejectment  210.  If  there  was 
a  recovery  upon  it,  such  recovery  could  only  have  been  for 
such  interest  as  she  had.  But  there  was  no  error  in  laying  a 
demise  in  her  name  alone.  This  decision  of  the  court  below, 
however,  was  a  matter  within  its  discretion,  and  not  revisa- 
ble  on  error. 

The  only  remaining  matter  of  exception  is,  that  illegal 
evidence  was  permitted  to  go  to  the  jury.  This  consisted  of 
the  declarations  of  Samuel  Kitchen.  In  the  view  that  we 
have  taken  of  this  case,  this  evidence  becomes  entirely  irrele- 
vant ;  and  whether  the  court  erred  or  not  in  permitting  it  to 
go  to  the  jury,  we  do  not  now  think  it  necessary  to  decide. 
The  plaintiffs,  in  offering  it,  were  doing  what  the  law  did  not 
require  of  them.  Their  case  was  made  out  without  it.  It  was 
offered  to  rebut  an  outstanding  title,  when  such  a  defence  was 
not  in  the  power  of  the  defendant  to  make ;  and  if  the  court 
below  even  had  committed  an  error,  we  should  not  have  re- 
versed the  case  for  that  reason.  It  would  have  been  an  error 
in  no  way  affecting  the  rights  of  the  defendant,  and  he  could 
not  be  heard  in  complaint  of  it. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
court  below  is  affirmed. 


n 
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SALTMARSH  vs.  BOWER  &  CO. 

1.  When  defendaDt's  answers  to  interrogatories  filed  to  him  under  the  statute 
are  excepted  to,  and  he  does  not  in  turn  except  to  the  ruling  of  the  court  ia 
sustaining  the  exceptions,  but  answers  over,  he  cannot  raise  an  obJectioD  in 
the  Appellate  Court  to  the  action  of  the  primary  court 

2.  Answera  to  interrogatories  under  the  statute  are  governed  by  the  same  rule* 

that  are  applicable  to  answers  to  bills  of  discovery  in  chjmcery,  so  far  as  re- 
spects the  nature  of  the  discovery  sought,  and  the  effect  of  the  answers  as 
evidence  when  made. 

3.  In  an  answer  to  a  bill  of  discovery  in  chancery,  nothing  can  be  considered  im- 

pertinent which  tends  to  disprove  the  existence  of  the  cause  of  action  or 
defence  set  up  in  the  bUl ;  and  in  like  manner,  an  answer  to  inten'ogatories 
under  the  statute,  whether  it  is  piirely  responsive,  or  contains  affirmative  irre- 
sponsive allegations  in  avoidance  of  the  demand,  cannot  be  made  the  subject 
matter  of  exception. 

4.  When  a  party  files  interrogatories  under  the  statute  to  his  adversary,  it  is 
optional  with  him  to  read  the  answer  or  not ;  but  if  he  offers  a  portion  of  it 
he  thereby  makes  the  whole  of  it  evidence. 

6.  The  case  of  Lake  v.  Gilchrist,  7  Ala.  956,  overruled  as  to  the  last  point 

6.  When  assumpsit  is  brought  on  an  account  in  the  name  of  the  assignor  for  the 

use  of  his  assignee,  it  is  not  error  to  refuse  to  instruct  the  jury  that  the  assignee 
acquired  no  right  to  maintain  an  action  on  the  account  by  reason  of  the  trans, 
fer ;  and  a  charge  which  asumes  that  the  assignee  must  have  a  right  to  main- 
tain the  suit  as  plaintiff,  is  properly  refused. 

7.  If  a  partner  borrows  money,  upon  the  security  of  his  firm's  acceptance  of 

another's  draft,  the  acceptance,  in  the  absence  of  matter  which  will  avoid  it 
establishes  the  relation  of  debtor  and  creditor,  to  the  amount  of  the  draft, 
between  the  firm  and  the  lender. 

8.  Notice  is  a  matter  of  fact  for  the  determination  of  the  jury  from  the  evidence 
^     before  them. 

Error  to  the  Circuit  Court  of  Peny. 

Tried  before  the  Hon.  George  Goldthwaite. 

This  was  an  action  of  assumpsit,  instituted  by  William 
Bower  &  Co.  for  the  use  of  John  N.  Smith  against  Saltmarah, 
the  plaintiff  in  error,  to  recover  the  sum  of  twenty-three  hun- 
dred and  eighteen  yVy  dollars,  alleged  to  be  due  upon  an 
account  stated.  The  declaration  is  in  the  usual  form,  and  the 
defendant  pleaded :  1st.  Non  assumpsit ;  2d.  Set  off ;  and  3d. 
Payment ;  and  the  cause  was  tried  upon  these  issues.  Ver- 
dict and  judgment  for  the  plaintiff  below  for  three  thousand 
dollars  and  nineteen  cents. 
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Upon  the  trial,  a  bill  of  exceptions  was  sealed  by  the  pre- 
siding judge,  by  which  it  appears  that  interrogatories  were 
propounded  by  the  plaintiff  to  the  defendant  under  the 
statute,  which  were  answered  by  the  defendant.  His  answers 
were  excepted  to,  and  the  facts  as  to  the  ruling  of  the  court 
upon  the  exceptions  will  sufficiently  appear  in  the  opinion. 

Several  charges  were  prayed  for  and  refused,  but  as  they 
appear  in  the  opinion,  it  is  deemed  unnecessary  here  to  state 
them. 

Belsek,  Harris  and  Kice,  for  plaintiff  in  error : 

1.  The  agreement  between  Saltmarsh  and  Bower  &  Co., 
that  the  latter's  account  against  Saltmarsh,  which  is  the  foun- 
dation of  this  suit,  should  be  applied,  j^ro  tanto,  to  the  payment 
of  the  judgment  which  Saltmarsh  had  obtained  against  Smith, 
and  the  transfer  of  the  account  to  Smith  for  that  purpose, 
operated  as  a  payment  of  the  judgment,  and  extinguished  the 
account  as  a  ground  of  action  against  Saltmarsh.  Cole  v. 
Justice,  8  Ala.  795  ;  Mitchell  v.  Sanford,  11  ib.  695 ;  Fulford 
V.  Johnson  et  al,  15  ib.  385 ;  1  Sanford's  Rep.  50. 

2.  The  answers  of  Saltmarsh  to  the  interrogatories  pro- 
pounded to  him,  were  unobjectionable.  He  had  the  right  to 
state  all  the  circumstances  connected  with  the  particular 
matter  about  which  he  was  interrogated,  and  his  answers  to 
that  extent  are  evidence  for  him.  Clay's  Digest  841,  §  160 ; 
Lake  v.  Grilchrist,  7  Ala.  955. 

3.  One  of  the  bills  of  exchange  offered  as  a  set  off  was  in 
existence  at  the  time  when  the  account  was  transferred  ;  and 
being  accepted  by  Bower  &  Co ,  the  legal  presumption  is,  that 
they  were  accepted  with  the  assent  of  the  members  of  the 
firm,  and  therefore  binding  on  the  firm  :  and  being  the  debts 
of  the  firm,  they  were  proper  off  sets  against  Bower  &  Co.'s 
said  account.    7  Ala.  640. 

4.  The  notice  of  the  transfer  of  the  account,  given  by  Smith, 
was  not  sufficient  to  prevent  any  off  set,  which  Saltmarsh 
may  have  acquired,  from  being  available. 

I.  W.  GrARROTT,  contra: 

1.  Most  of  the  assignments  of  error  are  predicated  upon 
rulings  of  the  court  to  which  no  exceptions  were  taken,  and 
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which  cannot,  for  that  reason,  be  reviewed  in  this  court.  Mil- 
ton V.  Rowland,  11  Ala.  732  ;  Griffin  v.  Stoddard,  12  ib.  783 ; 
9ib.  660;  1  Eng.  546. 

2.  The  ruling  of  the  court,  in  sustaining  the  exception  to 
the  answer  to  the  second  interrogatory,  was  correct.  The 
interrogatory  was  propounded  in  reference  to  one  item  only 
of  the  account;  anything,  therefore,  that  defendant  said  in 
reference  to  any  other  item  was  not  responsive.  Lake  v. 
Gilchrist,  7  Ala.  955. 

3.  The  court  did  not  err  in  refusing  to  give  the  several 
charges  asked.  The  first  charge  asked  was  abstract ;  because, 
Smith  did  not  bring  the  action,  but  Wm.  Bower  &  Co.,  and 
the  court  can  only  know  the  parties  to  the  record.  The 
second  charge  asked  was  also  abstract,  and  for  the  same  rea- 
son. The  cases  of  Cole  v.  Justice,  8  Ala.,  and  Mitchell  v. 
Sanford,  11  Ala.,  have  no  application  to  the  facts  of  this  case. 
There  is  no  evidence  whatever  in  the  record  to  sustain  the 
third  charge  asked,  and  it  was  therefore  properly  refused. 
The  last  charge  asked  was  properly  refused :  1.  Because  it 
was  founded  on  a  part  of  the  evidence  only, — White  v.  Reed, 
15  Conn.  Rep.  457  ;  and  2.  Because  it  took  from  the  jury  the 
determination  of  the  question  whether  the  evidence  was 
sufficient  to  establish  the  notice.     Notice  is  a  question  of  fact. 

CHILTON,  C.  J. — This  was  an  action  of  assumpsit  by 
Bower  &  Co.  v.  Saltmarsh,  the  plaintiff  in  error,  to  recover 
upon  an  alleged  account  stated  for  $2318  j%%,  the  suit  being 
brought  for  the  use  of  John  N.  Smith.  The  defendant 
pleaded  non  assumpsit,  set  off,  and  payment.  There  was  a 
judgment  and  verdict  in  favor  of  the  plaintiff  below  for 
$3000  jW,  to  reverse  which  the  cause  is  brought  to  this 
court. 

1.  Several  objections  to  the  regularity  of  the  proceedings 
in  the  court  below,  are  attempted  to  be  raised  in  this  court, 
upon  rulings  respecting  various  exceptions  shown  by  the 
record  to  have  been  taken  by  the  plaintiff  below  to  the 
answers  of  the  defendant  to  interrogatories  exhibited  to  him 
for  a  discovery  under  the  statute ;  but,  with  a  saving  which 
we  shall  presently  advert  to,  it  does  not  appear  that  any 
exception  was  taken  in  the  court  below  to  the  action  which 
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was  had  upon  them.  The  defendant,  after  the  court  had- 
passed  upon  the  sufficiency  of  his  answers,  holding  some  of 
them  wholly  insufficient  and  others  partially  so,  proceeded, 
without  excepting  to  the  ruling  of  the  judge,  to  answer  over. 
By  thus  doing,  in  our  opinion,  he  conceded  the  correctness  of 
the  court's  decision,  and  cannot  raise  an  objection  to  it  for  the 
first  time  in  this  court.  Numerous  authorities  to  be  found  in 
our  reports  show,  that  matters  cannot  properly  be  assigned 
for  error  in  this  court,  which  were  not  excepted  to  and  pre- 
sented by  bill  of  exceptions,  or  reserved  in  some  other  form 
in  the  court  below.  Eeavis  &  Mather  v.  McLosky  k  Hogan, 
6  Stew.  &  For.  330 ;  Long  v.  Easley,  13  Ala.  Rep.  239-245 ; 
King,  Adm'r,  v.  Cabiness'  Creditors,  12  Ala.  Eep.  598-600 ; 
Clark  V.  West,  5  ib.  117 ;  Gordon  v.  McLeod,  Ex'r,  20  ib. 
242  ;  Andress  v.  Broughton,  21  ib.  200. 

This  disposes  of  all  those  assignments  of  error  which  ques- 
tion the  correctness  of  the  rulings  of  the  court  upon  the  suffi- 
ciency of  the  answers  of  the  defendant  to  the  plaintiff's 
interrogatories  propounded  to  him,  except  in  reference  to  that 
portion  of  his  answer  to  the  second  interrogatory  to  which 
the  court  sustained  an  exception,  and  to  which  decision  of 
the  court  the  defendant  in  error  excepted. 

2.  The  interrogatory  propounded  was  in  the  following  lan- 
guage, namely:  "According  to  the  best  of  your  knowledge 
and  belief,  is  not  the  first  item  in  said  account  (that  of  $792 
_8_o_^  correct,  the  same  being  a  balance  due  to  said  William 
Bower  &  Co.  on  an  account,  or  accounts,  existing  between 
you  and  said  Wm.  Bower  &  Co.  previous  and  up  to  the  date 
of  said  item  ?  Was  not  an  account  rendered  you,  showing 
your  indebtedness  to  said  William  Bower  &  Co.  as  stated  in 
said  item,  and  have  you  not  the  same  now  in  your  possession? 
If  not,  in  whose  possession  was  the  same  when  you  last  saw 
it,  or  knew  of  its  existence  ?  Do  you  deny  your  indebtedness 
to  said  William  Bower  &  Co.  at  the  time  and  in  the  sum 
stated  in  said  first  item  of  said  account,  and  each  and  every 
part  thereof?  If  you  deny  only  a  part  of  said  item,  state 
how  much  you  so  deny." 

To  this  interrogatory  the  defendant  answered  as  follows : 
"According  to  the  best  of  my  knowledge  and  belief,  the  first 
item  in  said  account  is  not  correct,  it  being  $792  tVo?  as  per 
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account  rendered  of  the  date  of  said  item.  It  should  be 
$592  yVo  •  No  account  was  ever  ''  rendered  "  me  "  showing 
my  indebtedness  to  said  William  Bower  &  Co.,  as  stated  in 
said  item,  nor  have  I  such  in  my  possession,  nor  such  have  I 
seen  at  any  time  in  the  possession  of  any  one.  I  do  deny 
my  indebtedness  to  William  Bower  &  Co.  at  the  time  and  in 
the  sum  stated  in  said  first  item  of  said  account,  for  two  rea- 
sons :  first,  because  said  item  should  be  $592  jVo  j  and  not 
$792  tVo  J  ^  P^r  account  rendered  as  stated  above ;  and  2d. 
because,  (denying  any  indebtedness  on  account  of  said  item, 
or  any  subsequent  item,)  at  the  date  of  said  item,  as  well  as 
at  the  date  of  the  transfer  of  the  account  sued  on,  I  was  not 
indebted  to  the  said  William  Bower  &  Co.  in  any  amount, 
they  being  indebted  to  me  at  both  of  said  periods,  in  a  much 
larger  amount,  for  moneys  lent  and  advanced  to  and  for  them 
and  their  use,  and  for  moneys  paid  for  and  on  account  of 
liabilities  for  them." 

That  portion  of  the  above  answer  which  assigns  the  second 
reason  for  the  defendant's  not  being  indebted  to  Wm.  Bower 
&  Co.,  and  for  his  denial  of  such  indebtedness  "  at  the  time 
and  in  the  manner  as  stated  in  the  first  item  of  the  account," 
was  excepted  to  by  the  plaintiff's  counsel :  1st.  because  not 
responsive ;  2d.  because  it  was  evasive ;  3d.  because  the  de- 
fendant fails  to  answer  the  last  question  therein."  He  also 
excepted  to  the  words  in  said  answer  "or  any  subsequent 
item,"  because  not  responsive ;  also  to  defendant's  denial  that 
be  was  not  indebted  in  any  "amount,"  because  he  was  only 
called  on  to  admit  or  deny  a  particular  item ;  also,  to  all  after 
the  word  "  amount"  in  said  answer,  because  not  responsive. 
The  court  sustained  this  exception  to  that  portion  of  defend- 
ant's answer ;  to  which  ruling  said  defendant  excepted,  and 
the  answers,  exclusive  of  that  portion  excepted  to,  were  read 
to  the  jury. 

It  is  sometimes  very  difl&cult  to  arrive  at  satisfactory  con- 
clusions upon  questions  arising  under  this  peculiar  statute ; 
and  it  is  our  duty  to  subject  them  to  a  somewhat  rigid  exam- 
ination, since  they  rarely  involve  very  substantial  grounds 
for  reversing  the  judgment.  We  have  held,  that,  notwith- 
standing they  originate  in  a  court  of  common  law,  we  must 
apply  to  them  the  same  rules  which  are  applicable  to  answers 
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to  bills  of  discovery  in  chancery,  (Wilson  v.  Maria,  21  Ala. 
Eep.  359,)  so  far  as  respects  the  nature  of  the  discovery 
sought,  and  the  effect  of  the  answers  as  evidence  when  made. 
If  an  answer  is  responsive  to  a  question  propounded,  and  to 
which  it  purports  to  be  a  response,  all  agree  that  the  party 
who  has  obtained  it,  cannot  read  one  portion  of  it  and  ex- 
clude the  remainder ;  but  the  party  making  the  discovery 
has  a  right  to  read  such  other  portion  to  the  jury ;  as,  with- 
out this,  it  is  clear  much  injustice  might  be  done,  by  submit- 
ting garbled  statements  to  the  jury,  cutting  off  the  party  from 
whom  they  were  obtained,  from  all  benefit  of  the  explana- 
tion he  has  made.  Monroe  v.  Pritchett,  at  the  present  term. 
While,  however,  this  is  conceded,  the  great  difficulty  in  most 
of  the  cases  has  been,  in  determining  what  is,  and  what  is 
not  responsive. 

According  to  the  statute,  the  interrogatories  must  be 
"  such  as  the  party  would  be  bound  to  answer  upon  a  bill  of 
discovery  in  a  court  of  chancery."  Clay's  Dig.  841  §  160.  It 
is  farther  declared  by  the  same  section :  "  And  the  answers  to 
such  interrogatories  being  so  given  and  filed,  shall  be  evi- 
dence at  the  trial  of  the  cause,  in  the  same  manner  and  to 
the  same  purpose  and  extent,  and  upon  the  same  condition 
in  all  respects,  as  if  they  had  been  procured  upon  a  bill  in 
chancery  for  discovery,  but  no  further  or  otherwise."  It  re- 
sults from  this  statute,  that  we  must  consider  that  portion  of 
the  answer  to  the  second  interrogatory  as  if  it  had  been  made 
upon  a  bill  for  discovery,  and  test  its  sufficiency  as  proof  by 
the  rules  which  apply  to  answers  of  that  kind. 

The  practice  has  grown  up  under  the  above  named  statute, 
to  allow  interrogatories  without  requiring  the  party  pro- 
pounding them  to  make  a  statement  of  the  matter  about 
which  he  seeks  a  discovery,  although  a  different  practice  ap- 
pears to  have  been  at  first  indicated ;  (5  Ala.  Rep.  152 ;  ib. 
781 ;)  and  in  this  way  it  may  often  happen,  that  interroga- 
tories are  held  good  which,  if  propounded  in  a  bill  of  dis- 
covery, would  be  subject  matter  of  demurrer.  To  illustrate : 
A  bill  of  discovery  must  state  the  matter  sought  to  be  dis- 
covered, and  show  that  it  is  material,  and  that  the  party  has 
a  right  to  the  discovery  in  aid  of  a  meritorious  ground  of 
action.     Lucas  v.  The  Bank  of  Darien,  2  Stew.  280.    It  would 
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contravene  the  first  principles  of  equity,  to  hold  that  a  party, 
either  plaintiff  or  defendant,  could  resort  to  equity  for  a  dis- 
covery of  mere  insulated  facts,  not  predicated  upon  a  legal 
ground  of  action,  or  of  defence,  as  the  case  may  be,  and,  by 
thus  confining  his  adversary  to  such  particular  facts,  cut  him 
off  from  all  explanation.  In  this  way  a  party,  without  the 
shadow  of  right,  might  easily  entitle  himself  to  a  recovery, 
or  drive  his  adversary  to  a  bill  of  discovery  against  him,  in 
order  to  parry  the  effect  of  a  partial  disclosure ;  but  equity 
strives  to  avoid  this  multiplicity  of  suits,  and  requires  the 
bill  to  be  so  framed  as  not  to  confine  the  opposite  party  to 
an  isolated  fact,  depriving  him  of  all  benefit  of  explanation 
by  the  form  of  the  pleadings,  but  so  as  to  allow  the  merits 
and  justice  of  the  case  to  be  attained,  by  affording  to  the 
party  against  whom  a  disclosure  is  sought,  the  benefit  of  a 
fall  answer. 

In  Jewett  et  al.  v.  C.  &  Gr.  Belden,  11  Paige  618,  the  above 
doctrine  was  enforced  as  respects  a  defendant,  and  we  see  no 
reason  why  it  is  not  equally  applicable  to  the  complainant  in 
the  law  court.  Assuming,  then,  as  the  law,  that  the  com- 
plainant in  a  bill  of  discovery  must  state  the  nature  and  sub- 
stance of  his  cause  of  action,  or  of  defence  to  the  action,  as 
the  case  may  be,  it  follows,  that  nothing  contained  in  the  an- 
swer can  be  considered  impertinent  which  tends  to  disprove 
the  existence  of  such  cause  of  action,  or  of  such  defence,  as 
is  made  out  by  the  bill.  The  interrogatories  are  founded  up- 
on the  statements  of  the  bill ;  and,  although  the  pleader  may 
restrict  them  to  a  particular  fact,  yet,  if  the  statement  of  the 
bill  justifies  the  defendant  in  going  beyond  the  interrogatory, 
his  answer  does  not  thereby  become  impertinent  or  irrespon- 
sive, but  is  sustained  by  reference  to  the  statement.  Thus  it 
is,  that  the  court  of  equity,  always  desirous  of  reaching  the 
merits  of  the  case,  compels  parties  who  resort  to  its  aid,  by 
the  forms  of  its  proceedings,  to  lay  bare  the  true  facts,  so  that 
justice  may  be  done. 

It  is  very  clear,  that  the  statute  was  not  intended  to  confer 
upon  parties  who  might  seek  a  discovery  under  it,  a  greater 
advantage  than  they  could  have  had  in  equity ;  yet  this  ad- 
vantage would  accrue,  (and,  in  many  cases  which  could  be 
put,  much  to  the  detriment  of  the  party  required  to  answer 
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them,)  if  he  is  confined  in  his  answer  to  a  direct  response  to 
the  interrogatory,  however  restricted,  without  regard  to  what 
the  complainant,  if  he  had  resorted  to  a  court  of  chancery, 
would  have  been  required  to  allege,  as  the  predicate  for  such 
inquiry,  in  the  stating  part  of  his  bill. 

There  is  no  difference  between  a  bill  of  discovery  and  an 
ordinary  bill  for  discovery  and  relief,  except  in  the  prayer  ; 
the  former,  when  purely  for  discovery,  prays  no  relief,  but 
merely  "that  the  defendant  make  a  full  and  true  discovery  of 
all  and  every  the  matters  aforesaid,"  &c. 

Had  the  plaintiff  in  this  case  resorted  to  a  bill  of  discov- 
ery, he  would  not  have  been  entitled  to  it,  had  he  failed  to 
make  out  such  a  case  as  would  entitle  him  to  recover  at  law. 
Mit.  PI.  187;  2  Bro.  Ch.  Ca.  155;  Bea.  Eq.  PI.  276;  Story's 
Eq.  PI.  §§  318  to  325  inclusive;  1  Ver.  399;  3  Atk.  200. 
These  authorities  will  show,  that  the  plaintiff  must  set  forth 
his  title  and  interest  in  the  subject  of  the  discovery,  and 
must  set  forth  in  particular  the  matters  in  relation  to  which 
the  discovery  is  sought.  The  bill  thus  opens  up  the  whole 
case,  and  usually  states  the  matters  of  defence,  by  way  of 
pretence,  and  then  avoids  them.  See  forms  in  Eq.  Drafts- 
man, 375  et  seq.  There  is  no  difference  in  the  manner  of  an- 
swering such  bill,  and  a  bill  for  relief ;  for,  if  the  defendant 
submits  to  answer,  he  must  answer  fully,  and  his  answer  may 
embrace  everything  which  goes  to  the  merits  of  the  contro- 
versy, and  which  would  enable  the  court,  in  which  the  an- 
swer is  to  be  used  as  evidence,  to  determine  advisedly  upon 
the  matters  in  issue. 

The  defendant  in  such  answer  may  set  up  any  matter  show- 
ing that  the  plaintiff  has  no  right  of  action,  and  bring  up  his 
defence,  if  he  have  a  valid  one,  thus  charging  and  discharging 
himself,  or  confessing  and  avoiding  the  allegations  of  the  bill. 
He  has  no  right  to  introduce  impertinent  matter,  but  may  an- 
swer to  any  and  every  matter  going  to  the  true  merits  of  the 
issue  or  issues  involved  in  the  litigation ;  and  whether  his 
answer  contain  affirmative  irresponsive  allegations  in  avoid- 
ance of  the  demand,  or  is  purely  responsive,  is  no  more  the 
subject  matter  of  exception  than  in  an  answer  to  a  bill  for 
discovery  and  relief 

Suppose,  then,  in  this  case,  the  plaintiffs  had  filed  their  bill, 
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averring  the  justness  of  the  demand  sued  upon ;  that  each 
item  of  the  amount  was  just,  and  had  not  been  paid,  or  other- 
wise settled  or  arranged ;  that  it  had  been  transferred  to  Smith, 
as  by  the  endorsement  on  it  appears,  and  that  all  these  facts 
were  within  the  personal  knowledge  of  the  defendant,  and  a 
disclosure  from  him  of  them  was  necessary  or  material  upon 
the  trial  of  the  action  at  law  then  pending.     It  is  too  clear  to 
admit  of  doubt,  that  the  defendant's  answer  might  well  have 
embraced  the  matter  which  the  court  excluded.     True,  it 
might  have  been  liable  to  an  exception,  for  failing  to  set  out 
the  sums  paid  to  and  for  the  plaintifis,  &c.,  as  not  being  suffi- 
ciently specific ;  but  this  was  not  the  objection  raised  in  the 
Circuit  Court.     The  ground,  doubtless,  was  that  insisted  upon 
by  the  counsel  here,  viz :  that  the  answer  was  irresponsive  to 
the  question.     We  have  seen,  that  it  would  not  have  been 
irresponsive,  or  rather,  irrelevant  to  a  bill  filed  for  discovery ; 
and,  had  it  been  made  to  a  bill,  it  would  not  have  been  com- 
petent for  the  common  law  court  to  admit  a  portion  of  it,  at 
the  instance  of  the  plaintifij  and  to  exclude  the  remainder. 
The  rule  is,  says  Mr.  Phillips,  if  part  of  an  answer  in  chan- 
cery is  read  in  evidence,  the  other  party  is  entitled  to  have 
the  whole  read ;  and  if,  on  exceptions  taken,  a  second  answer 
is  put  in,  the  defendant  may  insist  upon  having  that  also  read, 
to  explain  what  he  swore  in  his  first  answer.     1  Phil,  Ev.  358, 
mar.  p. ;  1  Starkie  on  Ev.  291 ;  Lawrence  v.  Ocean  Insurance 
Co.,  11  John.  Rep.  260 ;  1  Caines'  Rep.  157.     This  rule  is  sub- 
ject to  some  exceptions,  which,  however,  it  is  unnecessary  to 
notice  here,  as  the  case  before  us  does  not  involve  them.     See 
3  Phil.  Ev.  (C.  &  H.  Notes)  pp.  926,  927,  N.  643,  and  cases 
cited  ;  Gresley's  Eq.  Ev.  324-5 ;  Gilb.  on  Ev.  51 ;  Bull.  N.  P. 
237 ;  Greenl.  Ev.  §§  201,  202,  and  cases  cited.     These  au- 
thorities, we  think,  settle  beyond  controversy  that,  had  the 
answer  which  the  court  excluded  been  obtained  upon  a  bill 
of  discovery,  it  would  have  been  clearly  competent.     The 
statute  which  we  have  quoted  then  comes  in,  and  by  its  terms 
makes  the  answer  evidence,  if  offered  by  the  party  who  ob- 
tains it,  "  in  the  same  manner,  and  to  the  same  purpose  and 
extent,  and  upon  the  same  condition  in  all  respects,  as  if  it 
had  been  obtained  upon  a  bill  in  chancery  for  discovery,"  &c. 
Clay's  Dig.  341,  §  160.     It  follows,  therefore,  that  the  court 
erred  in  excluding  the  evidence. 
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The  plaintiff,  after  obtaining  the  discovery,  is  not  bound  to 
read  the  answer,  but  it  is  optionarj  with  him  to  read  it  or 
not.  Unless  he  choose  to  read  it,  the  other  party  cannot ;  so 
that  in  all  cases  he  has  the  privilege  of  experimenting  upon 
the  chances  of  benefit  which  a  discovery  may  afford. 

If  he  offers  a  portion  of  it,  he  makes  the  whole  evidence, 
and  submits  for  the  jury  to  determine  what  weight  they  will 
give  it.  Some  confusion  has  been  introduced  into  the  deci- 
sions by  not  observing  the  distinction  between  an  answer  as 
evidence  in  the  cause  in  equity  in  which  it  is  made,  and  when 
offered  in  the  common  law  court.  In  the  first,  it  is  only  ev- 
idence so  far  as  it  is  responsive;  but  in  the  latter,  the  whole 
being  evidence,  it  is  for  the  jury  to  give  to  each  portion  what- 
ever of  weight  they  may  think  it  deserves. 

We  have  deemed  it  proper  to  say  this  much  upon  the  point, 
not  because  of  any  intrinsic  difficulty  involved  in  it,  but  be- 
cause one  or  two  decisions  of  this  court  seem  to  be  opposed 
to  the  construction  we  give  the  statute,  and  put  the  examina- 
tion upon  the  rules  which  obtain  in  taking  depositions  upon 
written  interrogatories.  This  is  manifestly  wrong,  as  it  would 
allow  one  party  to  make  a  witness  out  of  the  other,  limiting 
him,  by  the  form  of  the  interrogatories,  to  certain  facts  which 
would  make  in  favor  of  the  party  propounding  them,  and 
cutting  him  off"  from  all  other  disclosures,  however  material 
to  the  justice  and  merits  of  the  controversy.  The  answer 
must  not  be  tried  by  the  rules  governing  depositions,  but 
must  be  regarded  as  the  answer  of  a  party  to  a  bill  in  equity 
for  a  discovery,  containing  every  averment  necessary  to  con- 
stitute it  a  good  bill,  and  as  affording  to  the  defendant  the 
benefit  of  a  full  answer  to  the  demand  set  up  by  the  bill. 
This  construction  is  demanded  by  the  letter  and  spirit  of  the 
statute,  and  would  prevent  the  injustice  which  any  one  can 
readily  perceive  would  result  in  many  cases  from  a  different 
rule. 

The  case  of  Lake  v.  Gilchrist,  7  Ala.  955,  is  perhaps  the 
only  one  which  puts  the  party  answering  the  interrogatories 
in  the  same  category  with  a  witness,  confining  him  to  a  mere 
response  to  the  interrogatory,  and  holding  a  disclosure  beyond 
that  objectionable.  Upon  this  point,  which  is  stated  in  the 
last  head-note  of  that  case,  we  must  recede,  believing  it  is  not 
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a  correct  exposition  of  the  law.  The  case  of  Lady  Ormon  v. 
Hutchison,  13  Ves,  53,  relied  upon  in  that  opinion,  fully  sus- 
tains the  view  we  take  in  this,  and  shows  the  distinction  which 
we  have  before  taken  of  an  answer  upon  a  biU  of  discovery, 
and  an  answer  subserving  the  double  purpose  of  evidence 
and  pleading,  when  used  as  evidence,  upon  the  cause  in  which 
it  is  made. 

A  few  words  may  dispose  of  the  objections  to  the  ruling 
of  the  court  with  respect  to  the  several  charges. 

The  first  charge  asked  by  the  defendant  below  and  refused, 
was,  that  Smith,  the  party  for  whose  use  the  suit  was  brought, 
acquired  no  right  to  maintain  an  action  on  the  account  by 
reason  of  the  transfer  attached  to  it,  which  was  made  by  Wm. 
Bower  &  Co.  to  him. 

This  was  properly  refused ;  for  Smith  was  not  the  plaintiff, 
but  Wm,  Bower  k  Co.  for  his  use. 

The  second  charge,  which  calls  in  question  the  validity  of 
the  transfer  of  the  account  to  Smith,  by  reason  of  an  agree- 
ment entered  into  between  Wm.  Bower  &  Co.  and  the  defend- 
ant, Saltmarsh,  to  apply  the  account  ^o  tantoio  the  payment 
of  the  judgment  which  the  latter  had  obtained  against  Smith,  as 
the  security  for  Bower  k  Co.,  in  Lowndes  county,  was  properly 
refused,  as  it  was  objectionable  both  in  form  and  substance.  It 
assumed,  that  the  contract  to  apply  the  account  destroyed  the 
right  of  action,  irrespective  of  whether  Saltmarsh  had  not  re- 
pudiated such  contract,  and  succeeded  in  the  supersedeas  suit 
in  rejecting  it  as  a  credit ;  and  further,  it  assumed  that  Smith 
was  the  plaintiff  who  must  have  a  right  of  action  as  necessa- 
ry to  the  maintenance  of  the  suit.  It  was  obviously  calcula- 
ted to  mislead  the  jury,  and  properly  refused. 

The  third  charge  refused  was:  "That  if  Saltmarsh  loaned 
Wm.  Bower  $6000  in  the  year  1845,  and  Wm.  Bower  &  Co. 
gave  their  acceptance  for  the  loan  and  interest  at  twelve 
months,  on  S.  M.  Hill's  draft  for  $6,480,  it  was  a  loan  to  Wm. 
Bower  k  Co.  by  the  admission  to  that  effect  created  by  the 
acceptance." 

We  are  not  sure  that  we  fully  comprehend  the  meaning  of 
this  charge.  As  an  abstract  proposition,  it  would  seem  in- 
consistent with  itself;  for  a  loan  to  Wm.  Bower  as  an  indi- 
vidual could  not,  in  the  nature  of  things,  be  a  loan  to  the 


232  ALABAMA. 


Saltmarsh  v.  Bower  <k  Co. 


firm  composed  of  several  individuals.  The  firm  may  have 
become  bound  for  the  re-payment  of  the  money,  however, 
and  if  the  charge  meant  to  assert  that  the  loan  was  effected 
by  Bower,  on  the  security  of  the  acceptance  by  the  firm  of 
Wm.  Bower  &  Co.  of  Hill's  draft,  then  there  can  be  no  ques- 
tion, but  that  such  acceptance  would  establish  the  relation  of 
debtor  and  creditor  to  the  amount  of  the  draft,  as  between 
Saltmarsh  and  Wm.  Bower  &  Co.,  unless,  indeed,  it  was  void 
for  some  reason,  which  the  record  before  us  fails  to  show.  As 
a  general  rule,  in  all  contracts  concerning  negotiable  paper, 
the  act  of  one  partner  binds  all ;  and  this,  even  though,  he 
sign  his  individual  name,  provided  it  appears  on  the  face  of 
the  paper  to  be  on  partnership  account,  and  to  be  intended  to 
have  a  joint  operation.  But  if  the  partner  deal  on  his  in- 
dividual account,  and  this  is  known  to  the  party  with  whom 
he  deals,  who,  nevertheless,  takes  the  obligation  or  security 
of  the  firm,  without  the  knowledge  or  consent,  either  express 
or  implied,  of  the  other  partner,  it  would  be  a  fraudulent 
transaction,  and  void  (3  Kent  42)  as  between  the  members 
of  the  firm  defrauded  and  the  party  thus  obtaining  the  secu- 
rity. But  there  is  no  evidence  in  the  record  that  such  was 
the  case  here,  nor  does  it  raise  any  question  as  to  the  statute 
of  frauds.  If  the  money  was  borrowed  by  Bower,  upon  the 
security  of  Hill's  draft,  which  was  accepted  by  the  firm,  this, 
in  the  absence  of  matter  which  would  avoid  the  acceptance, 
makes  the  firm  the  debtor  to  Saltmarsh,  although  the  money 
was  lent  to  Bower. 

The  fourth  charge  asked,  viz :  that  what  occurred  in  a  cer- 
tain interview  between  Saltmarsh  and  Bower  did  not  amount 
to  notice  on  the  part  of  Saltmarsh,  of  the  transfer  of  the  ac- 
count by  Bower  &  Co.  to  Smith,  was  correctly  refused,  inas- 
much as  notice  was  a  matter  of  fact  to  be  tried  by  the  jury, 
and  it  was  for  them,  and  not  for  the  court,  to  determine  whe- 
ther the  evidence  established  such  fact.  The  charge  asked 
would  have  been  an  invasion  of  the  province  of  the  jury. 

For  the  error  in  rejecting  the  portion  of  Saltmarsh's  answer 
which  was  excluded,  the  judgment  must  be  reversed,  and  the 
cause  remanded. 
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GREY'S  HEIRS  r^.  GREY'S  ADM'RS. 

1.  An  advaucement  is  a  provision  made  by  a  parent  to  his  child,  of  money  or 
property,  the  entire  interest  in  which  passes  out  of  the  fonner  in  his  lifetime 
though  it  is  not  necessary,  in  all  cases,  that  it  should  take  effect  in  possession 
before  his  death. 

2.  A  promissory  note  executed  b}'  a  child  to  his  father,  is,  of  itself,  no  evidence  of 

an  advancement ;  and  it  is  en-or  to  allow  it  to  go  to  the  jury  "as  evidence  of  an 
advancement" 

3.  But  parol  proof  is  admLssible  to  shovF  a  subsequent  agreement  between  the 

payee  and  maker,  by  which  the  former  parted  with  all  interest  in  the  money 
secured  by  the  note,  as  an  advancement  to  the  maker. 

4.  A  distributee  of  an  estate  who  has  released  and  abandoned  all  interest  therein, 

which  release  has  been  entered  of  record,  is  a  competent  witness  for  the  ad- 
ministrator, to  prove  an  advancement  to  another  distnbutce. 

Error  to  the  Court  of  Probate  of  Lawrence. 

On  the  final  settlement  and  distribution  of  the  estate  of 
Nathan  Grey,  deceased,  it  was  suggested  by  the  administrator, 
that  one  Daniel,  who  had  married  a  daughter  of  the  decedent, 
and  whose  wife  was  entitled  to  a  distributive  share  of  said 
estate,  had  received  advancements  from  the  intestate  for 
which  he  had  failed  to  account.  The  parties  not  being  able  to 
agree  upon  the  value  of  such  advancement,  the  judge  pro- 
ceeded to  hear  proof  and  determine  the  question  himself. 
On  this  trial  the  administrator  presented,  and  offered  to  read 
"as  evidence  to  show  a  further  advancement"  than  said 
Daniel  had  already  accounted  for,  the  following  notes,  viz : 

"$151. — One  day  after  date  I  promise  to  pay  Nathan 
Grey  one  hundred  and  fifty-one  dollars  for  value  received, 
as  witness  my  hand  and  seal,  this  October  7th,  1841. 

John  Daniel,  [Seal.]" 

"$150. — One  day  after  date  I  will  pay  to  Nathan  Grey  the 
sum  of  one  hundred  and  fifty  dollars  for  value  received. 
Witness  my  hand  and  seal,  October  6,  1841. 

John  Daniel,  [Seal.] " 

To  the  reading  of  these  notes  as  evidence  of  an  advance- 
ment, Daniel,  by  his  counsel,  objected ;  but  his  objection  was 
overruled,  and  he  excepted. 

The  administrator  then  offered  the  widow  and  James  D. 
16 
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Grey,  a  sou  of  the  deceased,  to  prove  that  the  intestate  in- 
tended the  sum  secured  b}'  said  notes  as  an  advancement  to 
the  maker.  To  the  introduction  of  this  proof  Daniel  ob- 
jected, but  his  objection  was  overruled,  and  he  excepted. 

He  then  objected  to  the  competency  of  Mrs.  Grey,  and 
James  D.  Grey,  the  widow  and  son  of  the  deceased ;  but  his 
objection  was  overruled,  and  he  excepted. 

James  D.  Grey  was  examined  on  his  vmr  dire^  before  he 
was  sworn  in  chief.  On  this  examination,  he  admitted  that 
he  made  a  note  to  the  intestate  in  his  lifetime,  for  the  sum  of 
$399  -j-Vo  J  dated  2d  March,  1842,  payable  one  day  after  date ; 
that  the  administrator  still  held  this  note ;  that  the  sum  se- 
cured by  it  was  all  he  liad  ever  received  from  his  father,  and 
that  he  had  already  abandoned  all  interest  in  his  father's 
estate,  and  had  caused  such  abandonment  to  be  made  a  matter 
of  record. 

The  errors  here  assigned  are-: 

1.  That  the  court  received  the  notes  of  John  Daniel  "  as 
evidence  of  an  advancement;" 

2.  That  the  court  received  parol  proof  to  show  that  these 
notes  were  intended  as  an  advancement ; 

3.  That  James  D.  Grey  was  allowed  to  testify. 

David  P.  Lewis,  for  plaintiff  in  error : 

1.  The  notes  are  evidence  of  a  debt,  and  not  of  an  advance- 
ment. If  an  advancement,  why  were  they  retained  by  Grey 
and  his  administrator  ?  It  is  submitted,  that  to  constitute  an 
advancement,  Nathan  Grey  must  have  "  divested  himself  of 
all  property  in  the  subject  matter."  2  Williams  on  Execu- 
tors, (top  page,)  1074  ;  17  Mass.  Eep.  353 ;  Proctor  v.  New- 
hall,  ib.  192 ;  Barton  v.  Eice,  22  Pick.  Eep.  508. 

2.  Parol  evidence  could  not  be  admitted  to  show  that  the 
notes  were  intended  as  an  advancement,  thus  varying  the 
plain  purport  of  a  written  document.  Owen  v.  Henderson, 
7  Ala.  641. 

3.  The  proof  shows  that  James  D.  Grey  was  not  advanced, 
and  was  therefore  entitled  to  a  distributive  share.  If  so,  his 
renunciation  of  his  share  of  the  estate  was  voluntary.  And 
he  was  not  a  competent  witness  to  increase  the  value  of  that 
share  by  excluding  Daniel,  as  his  testimony  did.  Powell  v. 
Powell,  10  Ala.  900. 
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Thomas  M.  Peters,  contra : 

1.  It  is  true  that  a  promissory  note  is,  prima  facie,  but  evi- 
dence of  a  debt ;  and  between  the  parties  to  the  instrument, 
this  is  the  legal  intendment.  But  this  rule  is  confined  to 
controversies  arising  on  the  instrument  itself,  and  between 
the  parties  to  it.  When  it  comes  collaterally  in  question, 
where  a  stranger  to  the  instrument  is  a  party,  it  does  not 
apply.  In  such  case,  neither  party  is  estopped  from  contro- 
verting it,  or  from  proving  facts  which  contradict  or  modify 
this  legal  intendment.  Venable  v.  Thompson,  11  Ala.  147; 
Rex  V.  Scammonden,  3  Term  Rep.  267. 

2.  The  evidence  first  objected  to  was  introduced,  not  to 
alter,  contradict,  or  varj'-  the  terms  of  the  written  contracts, 
but  only  to  explain  the  purpose  for  which  they  were  given 
and  were  held.  For  this  end  the  declarations  of  the  intestate 
whilst  they  were  in  his  possession  were  certainly  compe- 
tent. Hooper  v.  Edwards,  20  Ala.  528;  17  Ala.  109-362; 
16  Ala.  318  ;  8  Ala.  650 ;  9  Ala.  382-869 ;  14  Ala.  777. 

3.  Moreover,  it  was  certainly  competent  for  the  intestate, 
in  his  lifetime,  to  have  furnished  his  son  with  the  sums  of 
money  mentioned  in  the  notes,  as  advancements,  and  the  son 
might  have  given  the  father  the  notes  in  evidence  of  such 
advancements;  and  the  father,  at  the  time  he  received  the 
notes,  could  have  agreed  with  the  son  to  hold  them  as  evi- 
dence of  such  advancements.  These  facts  would  be  admissi- 
ble upon  parol  proof.  Goddard  v.  Cutts,  2  Fairf  Rep.  442  ; 
4  Phil.  Ev.  C.  and  H.  Notes,  589,  Note  294 ;  Branch  Bank 
Mobile  V.  Coleman,  20  Ala,  140 ;  1  Greenlf.  Ev.  412,  §  288, 
et  seq.  and  notes ;  Brooks  et  al.  v.  Maltbie,  4  S.  &  Port,  96, 
106,  109 ;  Dwight  v.  Linton,  3  Rob.  La,  Rep,  57. 

4.  It  appears  from  the  decree  of  the  court  below  and  bill 
of  exceptions,  that  James  D.  Grey  had  been  advanced  and 
did  not  choose  to  come  into  hotchpot,  and  that  he  had  in 
open  court  abandoned  all  his  interest  in  the  estate  to  be  dis- 
tributed, before  he  was  offered  as  a  witness  in  the  controversy 
touching  Daniel's  advancement.  This  was  equivalent  to  a 
verdict  and  judgment  against  him,  and  rendered  him  compe- 
tent. After  his  refusal  to  come  into  hotchpot,  and  renunci- 
ation of  his  interest,  he  was  really  not  a  parcener.  He  had 
no  interest  whatever,  whether  real  or  technical.     And  evw 
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at  law,  where  a  suit  is  ended  as  to  one  of  several  defendants, 
and  he  has  no  direct  interest  in  the  event  as  to  the  others,  he 
is  a  competent  witness  ;  and  this  rule  is  much  more  liberal  in 
chancery,  a  jurisdiction  more  nearly  allied  to  that  of  the  Or- 
phans' Court.  Clay's  Dig.  197,  §  25,  et  seq. ;  13  Ala.  777 ; 
Wilks,  Adm'r,  v.  Greer  et  al.,  14  Ala.  438  ;  Hall  v.  Alexan- 
der, 9  Ala.  219  ;  1  Greenlf.  Ev.  498,  §  355  et  seq.  and  notes ; 
1  Greenlf.  Ev.  504,  §  361  et  seq.  and  notes. 

5.  The  mere  fact  that  the  witness  Grey  was  a  party  to  the 
record,  does  not  render  him  incompetent.  The  widow  of 
intestate  is  equally  a  party  to  the  record  on  final  settlement 
and  distribution  of  the  estate,  yet  she  is  a  competent  witness 
in  a  contest  in  hotchpot  among  the  other  distributees.  An- 
drews V.  Hale,  15  Ala.  86 ;  Stewart  v.  Conner,  9  Ala.  804. 

LIGON,  J. — 1.  An  advancement,  in  the  sense  in  which  it 
is  employed  in  our  statute  in  relation  to  distributions,  may  be 
defined  to  be  a  provision,  made  by  a  parent  for  his  child,  of 
money  or  property,  the  entire  interest  in  which  passes  out  of 
the  former  in  his  lifetime ;  though  it  is  not  requisite,  in  all 
cases,  that  it  should  take  effect  in  possession  before  the  death 
of  the  parent.  2  Williams  on  Ex'rs,  923 ;  2  P.  Wms.  440 ; 
Toller  380 ;  2  P.  Wms.  445. 

If  the  parent  let  the  child  have  money,  and  take  his  note 
for  the  sum  so  due,  it  will  be  conclusive  that,  at  the  time  the 
transaction  took  place,  it  was  a  loan,  and  not  an  advancement. 

The  notes  in  the  case  under  consideration,  as  appears  by 
the  bill  of  exceptions,  were  offered  by  the  administrator,  and 
received  by  the  court,  "  as  evidence  of  an  advancement." 
This  was  clearly  erroneous.  The  notes,  of  themselves,  are 
evidence  of  nothing,  except  that  Daniel  was  indebted  to  the 
intestate  in  the  sums  severally  secured  by  them ;  and  the  fact 
that  they  were  held  by  the  deceased  at  the  time  of  his  death, 
with  no  marks  of  cancellation,  or  memoranda  indicating  that 
he  had  parted  with  his  interest  in  them,  or  in  the  money,  the 
payment  of  which  was  secured  by  them,  tends  strongly  to 
show  that  no  advancement  was  intended,  and  that  they  are 
assets  in  the  hands  of  the  administrator. 

2.  But  this  presumption  may  be  rebutted  by  parol  proof,  if 
the  facts  relied  on  relate  to  an  agreement,  either  verbal  or 
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written,  entered  into  by  Daniel  and  the  intestate  after  the 
notes  were  made,  and  which  would  show  that  the  intestate 
had  parted  with  all  interest  in  the  money  secured  by  the 
notes,  to  make  a  provision  for  his  daughter  and  her  husband. 
For  this  purpose  the  court  might  well  admit  parol  evidence. 

The  bill  of  exceptions  does  not  set  out  the  parol  evidence 
given  in  the  court  below,  and  consequently  we  cannot  say 
that  it  erred  in  receiving  it.  It  merely  states  that  witnesses 
were  offered  to  show  that  the  intestate  intended  the  amount 
secured  by  the  notes  before  mentioned  as  an  advancement  to 
Daniel.  But  the  facts  deposed  to  by  them,  by  which  such  in- 
tention was  evinced,  or  from  which  it  was  to  be  inferred,  are 
not  given.  Whether  they  were  of  the  class  just  named,  or 
whether  they  related  to  matters  occurring  before  or  at  the 
time  the  notes  were  made,  we  are  wholly  uninformed.  If 
they  were  of  the  former  class,  there  was  no  error  in  admit- 
ing  them  to  be  proved  by  parol ;  but  if  of  the  latter,  they 
were  inadmissible,  under  the  familiar  and  inflexible  rule 
which  declares,  that  if  a  written  instrument  is  perfect  in  itself, 
it  must  be  the  sole  expositor  of  the  intention  of  the  parties  to 
it ;  and  parol  proof  of  an  agreement  between  them,  not  rcr 
duced  to  writing,  which  is  repugnant  to  the  terms  and  inten- 
tion expressed  in  the  written  instrument,  cannot  be  allowed. 
Walker  v.  Clay  &  Clay,  21  Ala.  Rep.  797;  West  &  West  v. 
Kelly's  Ex'rs,  19  Ala.  Rep.  853  ;  Long,  Adm'r,  v.  Davis,  18 
Ala.  Rep.  801.  Neither  would  it  avail  to  show,  by  parol,  an 
unexecuted  intention  on  the  part  of  the  intestate  to  make 
these  debts  an  advancement  to  his  son-in-law.  Such  an 
intention  would  neither  divest  the  right  of  the  intestate  in  his 
lifetime,  nor  his  administrator  after  his  death.  The  notes 
would  be  assets  in  the  hands  of  the  latter,  which  he  would  be 
bound  to  administer. 

As  the  plaintiff  here  has  not  affirmatively  shown  error  in 
this  part  of  his  case,  we  cannot  presume  it. 

3.  The  witness  James  D.  Grey  is  not,  in  our  opinion,  in- 
competent on  the  score  of  interest.  He  had  voluntarily 
abandoned  his  interest  in  the  estate  of  his  father,  and  this 
abandonment  is  of  record.  He  cannot  be  allowed  hereafter 
to  set  up  a  claim  to  any  portion  of  the  estate  in  the  hands  of 
the  administrator.     He  is  not  liable  for  costs,  as  the  expenses 
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of  administration  and  distribution  are  paid  out  of  the  funds 
of  the  estate.  He  has  no  interest  in  the  fund  on  which  the 
costs  are  properly  chargeable,  for,  as  we  have  said  before,  he 
has  wholly  released  and  abandoned  whatever  interest  he  ever 
had  in  the  estate  of  his  father,  and  this  release  and  abandon- 
ment has  been  spread  upon  record,  and  must  forever  estop 
him  from  setting  up  any  claim  to  distribution.  It  is  true  he 
is  a  debtor  to  the  estate,  from  all  that  appears  on  this  record, 
to  the  amount  of  his  note  exhibited  by  the  administrator ;  but 
this  cannot  affect  his  competency  as  a  witness  in  a  litigation 
between  a  distributee  and  the  administrator,  relative  to  the 
portion  of  the  former.  Our  conclusion,  therefore,  is,  that  the 
court  did  not  err  in  permitting  him  to  testify. 

For  the  error  first  noted,  the  judgment  of  the  Probate 
Court  must  be  reversed,  and  the  cause  remanded. 


DOE  EX  DEM.   SHACKELFOKD  vs.  THE   PLANTERS' 
AND  MERCHANTS'  BANK  OF  MOBILE. 

1.  A  recital  iu  a  deed  of  trust,  that  some  of  the  grantor's  creditors  were  urging 

the  collection  of  their  debts  at  a  tinae  when  there  was  a  great  pressure  in  the 
money  market,  and  that  his  property,  if  sold  at  a  more  favorable  period, 
would  be  more  than  enough  to  pay  off  all  his  debts,  is  but  a  statement  of  tbfe 
reasons  which  induced  him  to  make  the  deed,  and  does  not  render  it  fraudulent 
on  its  face. 

2.  A  provision  in  a  deed  of  trust,  conferring  upon  the  trustees  "a  just  and  rea- 
sonable discretion  as  to  selling  at  private  or  public  sale,  for  cash  or  upon  time 
with  ample  security,"  does  not  make  it  fraudulent  on  its  face. 

3.  Nor  is  the  deed  rendered  fraudulent  upon  its  face  by  a  stipulation  contained  in 

it,  that  the  grantor  shall  retain  the  possession  of  his  dwelling-house  and  the 
slaves  conveyed,  nine  in  number,  until  the  trustees,  in  the  exercise  of  the 
discretion  conferred  upon  them,  shall  think  proper  to  sell  them.  (Gold- 
thwaite,  J.,  dissenting.) 

4.  When  the  deed  conveys  all  the  grantor's  property  of  every  description,  and 
all  debts  due  to  him,  and  places  all  his  creditors  on  an  equality,  the  failure  to 
annex  a  schedule  of  the  debts  due  to  and  owiug  by  him,  or  to  provide  any , 
mode  of  giving  notice  to  the  creditors,  or  to  make  them  parties  to  tha  deed, 
is  not  sufficient  to  render  it  void  upon  its  face. 

Error  to  the  Circuit  Court  of  Autauga. 
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Tried  before  the  Hon.  John  D.  Phelan, 

Ejectment  by  the  plaintiff  in  error,  deriving  the  title  to 
the  premises  through  one  who  claimed  by  purchase  at  a  sher- 
iff's sale,  made  in  November,  1843,  under  execution  against 
Thomas  W.  Fleming.  The  defendant  claimed  under  a  deed 
of  trust  executed  by  said  Fleming  in  1838,  for  the  benefit  of 
his  creditors,  and  a  purchase  and  conveyance  from  the  trus- 
tees in  1840. 

This  deed  of  trust  recites,  that  the  grantor  owed  between 
fifteen  and  twenty  thousand  dollars ;  that  a  larger  amount  was 
due  to  him  than  he  owed,  which,  under  the  pressure  of  the 
times,  he  was  unable  to  collect ;  that  some  of  his  creditors 
being  disposed  to  coerce  the  payment  of  their  claims  at  any 
sacrifice  of  his  means,  he  was  obliged  to  make  an  assignment 
of  his  whole  estate,  in  order  to  prevent  such  creditors  from 
disposing  of  his  whole  property  at  a  time  when  there  was  but 
little  money  in  circulation,  thereby  ruining  him,  and  leaving 
more  lenient  creditors  unpaid  ;  that  in  ordinary  times,  if  there 
was  money  in  circulation,  he  could  pay  twice  as  much  as  he 
owed,  and  preserve  a  good  estate.  The  deed  purports  to  con- 
vey to  the  trustees  all  the  grantor's  property,  debts  due  to 
him,  &c.,  and  describes  particularly  the  real  and  personal  pro- 
perty ;  but  the  debts  conveyed  by  the  assignment  are  not  spe- 
cified, except  as  being  due  by  note  or  account,  nor  is  there 
any  schedule  of  the  debts  annexed  to  the  deed.  Neither  is  any 
provision  made  for  notice  to  the  creditors,  or  any  mode  by 
which  they  shall  become  parties  to  the  assignment.  The  trus- 
tees, Enoch  Parsons,  Sampson  W.  Harris  and  Wiley  W.  Ma- 
son, are  required  to  take  possession  of  the  property,  notes, 
&c.,  to  collect  the  debts,  sell  the  property,  and  apply  the  pro- 
ceeds to  the  payment  of  the  grantor's  debts,  doing  equal  jus- 
tice to  all  his  creditors,  and  making  no  distinction  between 
them.  The  deed  further  provides,  "  that  the  trustees  shall 
have  a  just  and  reasonable  discretion  as  to  selling  at  private 
or  public  sale,  for  ctish  or  on  time,  with  ample  security ;"  and 
contains  a  stipulation  that  the  grantor  shall  remain  in  posses- 
sion of  his  dwelling-house  and  the  slaves  conveyed,  nine  in 
number,  until  the  trustees  should  think  proper  to  sell  them. 

The  plaintiff  requested  the  court  to  instruct  the  jury,  that 
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this  deed  was  fraudulent  on  its  face  and  void  as  to  creditors ; 
wliicli  charge  the  court  refused  to  give,  and  the  plaintiff  ex- 
cepted. 

The  refusal  to  give  this  charge  is  assigned  for  error. 

Elmore  &  Yancey,  for  plaintiff  in  error : 

A  deed  of  assignment  made  by  one  in  failing  circumstan- 
ces,  purporting  to  be  an  absolute  conveyance  of  all  the  estate 
of  the  debtor  to  pay  his  creditors,  to  be  valid,  must  fairly 
and  honafide  devote  the  whole  property  to  payment  of  credi- 
tors, without  stipulating  for  any  benefit  to  the  debtor.  Gaz- 
zam  V.  Poyntz,  4  Ala.  374. 

In  such  a  deed,  there  must  be  no  condition,  direct  or  indi- 
rect, controlling  the  application  of  the  property.  All  over 
and  above  what  is  necessary  for  a  devotion  of  the  property 
to  payment  of  the  debts  is  fraudulent.  Hafner  v.  Irwin,  1 
Iredell  498. 

Where  the  property  is  protected  against  the  creditor,  and 
for  benefit  of  the  grantor,  it  is  a  hindrance  and  delay  to  the 
creditors,  and  against  the  statute  of  frauds.     lb. 

The  whole  purpose  of  the  grantor  must  be  to  devote  the 
property  to  satisfaction  of  his  debts.  If,  therefore,  it  appears 
that  any  part  of  the  purpose  is,  that  the  deed  is  to  be  used  or 
to  avail  for  the  ease  or  favor  of  the  debtor,  it  is  fraud,  and 
against  the  statute.  Hafner  v.  Irwin,  1  Iredell  497-8 ;  Smith 
V.  Leavitts,  10  Ala.  105. 

By  these  principles,  the  deed  in  question  is  fraudulent  on 
its  face,  and  void.  It  is  filled  with  complaints  against  his 
creditors,  because  they  were  disposed  to  sell  his  property  when 
there  was  no  money  in  circulation ;  it  recited,  that  the  grantor 
had  more  than  enough  to  pay  all,  if  sold  at  a  more  favorable 
time ;  it  recites,  that  if  sold  in  such  more  favorable  time,  a 
fine  estate  would  be  left  to  him,  after  payment  of  his  debts; 
it  gives  to  his  trustees  unlimited  discretion  as  to  time  when 
they  should  sell  his  property ;  it  gives  them  discretion  as  to 
selling  for  cash  or  on  time,  and  on  what  time ;  it  expressly 
stipulates,  that  he  shall  keep  possession  and  use,  without 
charge,  of  his  dwelling  and  nine  slaves,  until  the  trustees  see 
fit  to  sell. 

The  effect  of  these  stipulations  is,  to  keep  the  creditors  out 
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of  the  use  and  benefit  of  the  dwelling  and  slaves,  so  long  as 
the  trustees  see  fit  to  indulge  the  grantor.  Another  effect  is, 
to  subject  the  creditors  to  such  delay  as  the  trustees  choose 
to  give  time  on  the  sales  they  make ;  and  thus  put  it  in  the 
power  of  the  gi'antor,  through  the  trustees,  to  compel  a  needy 
creditor  to  take  less  than  the  face  of  his  demand  in  cash. 
Another  efiect  is,  that  the  discretion,  as  to  when  they  would 
sell,  given  to  the  trustees,  could  operate  to  delay  the  sale  un- 
til the  arrival  of  that  time  contemplated  by  the  grantor,  when 
money  would  be  plenty ;  and  after  the  sale,  there  would  be  a 
fine  estate  left  for  him. 

This  case  is  quite  variant,  in  facts,  from  those  of  Planters' 
and  Merchants'  Bank  of  Mobile  v.  Clark,  7  Ala.  765,  and 
Abercrombie  v.  Bradford,  16  Ala.  660.  In  the  first,  all  the 
rents,  profits  and  issues  were  granted  to  the  trustees,  and  they 
were  not  bound  by  the  deed  to  allow  the  grantor  to  remain 
on  the  place.  In  the  last,  the  time  in  which  grantor  could 
keep  possession  was  limited  to  six  months,  and  he  could  have 
been  put  out  before. 

This  deed  contains  no  schedule  of  property,  no  list  of  cred- 
itors, nor  amount  due ;  and  no  provision  that  notice  should 
be  given  to  creditors,  or  that  they  should  become  parties  to 
the  deed ;  and  is  void,  prima  fade^  on  authority  of  Cummings 
V.  McCullough,  5  Ala.  324. 

Possession  of  personalty  named  in  the  deed  being  un- 
changed, and  remaining  by  stipulation  in  the  grantor,  is  con- 
clusive evidence  of  fraud  in  an  absolute  sale,  as  against  cred- 
itors. 

This  deed  is  nothing  more  than  an  absolute  sale  for  the 
benefit  of  creditors,  and  such  possession  is  fraudulent. 

When  it  appears  on  the  face  of  the  deed  of  trust  that  the 
object  is  to  prevent  a  sacrifice  of  the  debtor's  property,  that 
shows  an  intention  to  obstruct  creditors  in  subjecting  the  pro- 
perty to  their  debts,  and  the  deed  is  ipso  facto  void.  Vernon 
v.  Morton  et  al.,  8  Dana  263 ;  Ward  v.  Trotter  et  al.,  3  Mon- 
roe 1 ;  Bucklin  v.  Thompson,  1  J.  J.  Mar.  223. 

The  deed  shows  on  its  face,  that  Fleming  was  obliged  to 
part  with  his  property  under  the  coercion  of  some  of  his 
creditors  to  pay  their  debts,  or  to  dispose  of  it  in  some  other 
way  to  prevent  a  sacrifice  of  it,  and  also  secure  to  himself  a 
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benefit  which  he  could  not  otherwise  obtain.  It  also  shows 
an  apparently  peculiar  anxiety  that  these  unfeeling  creditors 
should  share  in  the  property  assigned ;  it  also  shows  an  un- 
doubted ability  to  pay  all  his  debts,  if  he  could  prevent  the 
sacrifice  of  his  property  which  was  impending  from  the  acts 
of  these  creditors ;  and  it  also  shows  that  he  ascribed  to  these 
creditors  and  their  refusal  to  indulge  him,  or,  in  his  own  lan- 
guage, their  attempt  to  coerce  their  debts,  that  crisis  in  his 
affairs  which  eventuated  in  his  making  this  deed.  Bnders  v. 
Swayne,  (3d  point  decided,  104,)  8  Dana  103. 

Belser  &  Rice,  contra: 

Fleming's  deed  of  trust  is  not  fraudulent  on  its  face.  Ab- 
ercrombie  v.  Bradford,  16  Ala.  560 ;  Baxter  v.  Wheeler,  9 
Pick.  21 ;  Cannon  v.  Peebles,  2  Iredell,  204 ;  Marriott  v. 
Grivens,  8  Ala.  694 ;  Ravisies  v.  Alston,  5  ib.  297 ;  2  Stew. 
86;  11  Wend.  240. 

The  intention  of  the  assignor,  as  manifested  in  the  recitals 
of  the  deed,  was,  to  appropriate  his  entire  property  to  the 
payment  of  all  his  debts.  It  was  made  when  the  property 
conveyed  was  unencumbered,  and  when  no  suits  were  pend- 
ing against  the  assignor.  It  makes  no  difference  between 
"  feeling  and  unfeeling  creditors."  The  plain  intention  was, 
to  make  the  property  pay  all  the  creditors,  to  make  such  a 
disposition  of  it  as  the  law  would  presume  was  beneficial  to 
them. 

The  rule  of  equity  is  the  rule  of  equality,  which  is  the 
rule  of  our  common  and  statute  law.  If,  therefore,  a  debtor 
appropriate  his  property  by  deed  in  a  manner  most  consistent 
with  the  common  law,  the  statute  law  and  the  principles  of 
equity,  the  validity  of  the  transaction  should  not  be  impaired, 
although  his  intention  was  fraudulent.  The  act  is  right, 
though  the  motive  may  be  wrong.  Bancroft  et  al.  v.  Bliz- 
zard, 13  Ohio  R.  30. 

Where  the  intent  or  purpose  of  the  transaction  is  to  pay 
just  and  bona  fide  debts,  and  all  the  grantor's  creditors  are 
placed  upon  a  perfect  equality,  the  law  will  not  pronounce  it 
void,  merely  because  the  debtor  had  apprrehensions  that  a 
portion  of  his  creditors  designed  to  sacrifice  his  property,  and 
thereby  disable  him  from  paying  all  his  creditors,  and  execu- 
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ted  the  deed  to  prevent  such  sacrifice.  The  right  to  prefer 
one  creditor  to  all  others,  necessarily  implies  the  right  to  pre- 
vent that  portion  of  the  creditors  who  are  not  preferred  from 
sacrificing  the  debtor's  property.  There  is  no  fraud  in  the 
deed.     Gassett  &  Co.  v.  Wilson  &  Brown,  3  Florida  R.  236. 

GOLDTHWAITE,  J.— The  only  question  made  in  the 
case  is,  as  to  the  validity  of  the  assignment  executed  by 
Fleming. 

The  parts  of  the  deed  relied  on  by  the  plaintiff  in  error, 
in  support  of  the  position  that  it  is  fraudulent  upon  its  face, 
are: 

1.  The  statement  or  recitals  which  it  contains,  in  relation 
to  a  portion  of  the  creditors  being  disposed  to  sell  the  prop- 
erty of  the  assignor,  at  a  time  when  there  was  but  little  money 
in  circulation,  and  that  his  property  was  more  than  sufl&cient 
to  pay  his  debts,  if  sold  at  a  more  favorable  period,  and  if 
thus  sold,  a  considerable  surplus  would  be  left. 

2.  That  the  assignment  conferred  unlimited  discretion  upon 
the  trustees  as  to  the  time  at  which,  and  the  terms  on  which, 
they  should  sell  the  property  conveyed. 

3.  The  stipulation  allowing  the  assignor  to  retain  posses- 
sion of  the  dwelling-house  and  slaves,  until  they  should  think 
proper  to  sell  the  property. 

4.  That  the  assignment  contains  no  schedule  of  property, 
no  list  of  creditors,  or  amounts  due  either  to  them  or  the 
assignor,  and  no  provision  for  notice  to  creditors,  or  for  their 
becoming  parties  to  the  deed. 

As  to  the  statements  in  the  assignment,  in  relation  to  the 
disposition  of  creditors  to  sell  the  property  of  the  assignor, 
at  a  time  when  it  would  not  bring  its  full  value,  and  that  a 
considerable  surplus  would  be  left,  after  the  payment  of  all 
his  debts,  if  sold  at  a  more  favorable  period :  we  regard  them 
as  amounting  to  no  more  than  a  statement  of  the  reasons 
which  operated  upon  the  assignor,  in  making  such  a  disposi- 
tion of  his  property  as  would,  in  his  opinion,  do  equal  jus- 
tice to  all  of  his  creditors ;  and  if  the  disposition  made  by 
him  was  sanctioned  by  law — if  it  was  a  devotion  of  all  his 
effects  to  the  payment  of  his  debts,  without  any  reservation 
of  interest  beneficial  to  himself,  or  prejudicial  to  his  creditors, 
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it  would  not,  under  the  decisions  of  this  court,  be  considered 
as  fraudulent  upon  its  face. 

The  authority  giving  to  the  trustees  a  just  and  reasonable 
discretion  as  to  selling  at  private  or  public  sale,  or  for  cash 
or  upon  time,  was  expressly  decided  by  this  court,  in  the 
case  of  Abercrombie  v.  Bradford,  16  Ala.  560,  to  be  equiva- 
lent in  its  legal  effect,  to  a  provision  authorizing  the  trustee 
to  sell  for  such  prices,  and  on  such  terms,  as  he  might  deem 
expedient ;  which  reservation,  as  it  invested  the  trustee  with 
a  discretion  which,  properly  exercised,  might  be  beneficial 
to  the  creditors,  was  for  that  reason  sustained.  See  also, 
9  Porter  566. 

In  relation  to  the  clause  which  reserves  to  the  assignor  the 
right  to  retain  possession  of  the  dwelling-house  and  slaves, 
until  the  trustees  should  think  proper  to  sell  this  property, 
my  own  opinion  is,  that  as,  by  the  terms  of  the  assignment, 
the  trustees  were  bound  to  exercise  a  sound  discretion  as  to 
the  time  at  which  the  property  conveyed  should  be  sold,  it 
was  equally  their  duty  in  the  meantime,  to  manage  such 
property  for  the  interest  of  those  for  whose  benefit  the  as- 
signment was  intended ;  and  that  a  stipulation  reserving  to 
the  debtor  the  right,  during  this  period,  to  the  use  of  valua- 
ble and  productive  property,  was  not  only  a  reservation  for 
his  own  benefit,  but  in  direct  opposition  to  the  proposed  ob- 
jects of  the  conveyance,  as  it  enabled  him  to  exercise  a  con- 
trol over  the  property  which  was  inconsistent  with  the  rights 
of  creditors,  by  taking  from  them  their  right  to  the  rents  and 
profits  during  the  time  the  trustees  might  think  it  advisable 
to  hold  it  up  from  sale.  The  tendency  of  courts  of  late  years 
has  not  been  in  favor  of  conveyances  of  this  character ;  and 
the  ease  with  which  frauds  are  perpetrated  under  cover  of 
deeds  of  this  description,  renders  it  necessary  that  they  should 
be  subjected  to  a  close  and  severe  scrutiny,  I  am  unable  to 
perceive  any  valid  reason  why  the  assignor  might  not  stipu- 
late for  the  possession  of  fifty,  as  well  as  nine  slaves,  and 
other  property,  as  well  as  a  dwelling-house.  The  fact  that 
the  duration  of  the  possession  was  uncertain,  does  not  deprive 
the  stipulation  of  its  beneficial  character ;  nor  is  it  any  an- 
swer to  the  argument,  to  say  that  the  law  would  permit  the 
trustees  to  allow  the  retention  of  this  property  by  the  debtor. 
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The  law,  as  I  conceive,  would  not  allow  this  disposition  to  be 
made,  unless  required  by,  or  at  least  not  prejudicial  to  the 
interest  of  the  creditors ;  and  would  hold  the  trustees  respon- 
sible for  the  rents  and  profits  of  the  property,  from  the  con- 
veyance to  the  sale.     A  debtor  may  make  an  assignment  for 
the  benefit  of  his  creditors,  but  the  law  in  such  case  requires 
the  faithful   and   honest   devotion  of  his  whole  estate  to  the 
payment  of  his  debts ;  and  in  this  court  a  provision  the  ex- 
ercise of  which   may  enure   to  his  benefit,  or  result  to  the 
prejudice  of  the  creditor,  by  authorizing  the  trustee  to  com- 
pound debts,  is  held  sufficient  to  render  the  assignment  void 
upon  its  face ;  not,  as  we  apprehend,  for  the  reason  that  this 
power  will  necessarily  be  employed  to  the  benefit  of  the  one 
or  the  prejudice  of  the  other,  but  because  it  confers  upon  the 
assignee  a  power  so  inconsistent  with  the  professed  objects  of 
the  deed,  as  to  afford  conclusive  evidence  that  the  intention 
of  the  assignor  was  fraudulent.     So  here,  when   the   debtor 
having  the  full  title,  conveys  his  property  to  trustees,  that  it 
may  be  sold  for  the  payment  of  his  debts,  reserving  to  himself 
as  a  right,  a  possession  which  the  trustees  would  not  be  per- 
mitted to  allow,  except  in  the  exercise  of  a  sound  discretion, 
and  to  promote  the  objects  of  the  trust,  I  can  regard  it  in  no 
other  light  than  a  conveyance,  to  that  extent,  in  trust  for  him- 
self; and  the  conclusion  which  the  law  invariably  draws  in 
such  cases  is,  that  the  grantor,  by  the  insertion  of  a  clause  of 
this  character,  intended   the  reservation  to  operate  for  his 
own  benefit,  without  regard  to   the   rights  of  creditors ;  and 
this  intention  it  denounces  as  fraudulent,  without  regard  to 
the  amount  of  beneficial  interest  reserved.     I  am  aware,  that 
these  views  are  in  conflict  with  the  decision  in  the  case  of 
Abercrombie  v.  Bradford,  16  Ala.  560,  holding  that  a  pro- 
vision in  a  deed  of  assignment,  authorizing  the  assignor  to 
remain  in  the  possession  of  the  property  conveyed  until  a 
favorable  opportunity  offered  for  the  sale,  did  not  render  the 
instrument  void  upon   its  face ;  but  the   reasoning  on  which 
the  decision  rests  is,  to  my  mind,  in  opposition  to  well  estab- 
lished legal  principles ;  and  believing  that  its  tendencies  will 
be   to   the   encouragement  of  fraud,  and  to  invasions  of  the 
just  rights  of  the  creditor,  I  do  not  think  this  decision  should 
be  adhered  to.     The  other  members  of  the  court,  however, 

/ 


246  ALABAMA. 

Shackelford  v.  P.  &  M.  Bank  of  Mobile. 

regard  the  case  referred  to  as  a  correct  exposition  of  the  law, 
and  taken  as  such,  it  is  decisive  upon  the  point  under  con- 
sideration. 

The  failure  to  annex  a  schedule  of  the  debts  due  to,  and 
owing  by  the  assignor,  or  to  provide  any  mode  for  giving 
notice  to  the  creditors,  or  to  make  them  parties  to  the  deed, 
is  not  sufficient  to  render  the  deed  void  upon  its  face.  Cum- 
mings  &  Cowper  v.  McCullough.  The  failure  to  annex  the 
schedules  may  be  a  suspicious  circumstance ;  but  the  weight 
of  it  in  that  respect  was  properly  referable  to  the  jury,  and 
as  by  the  terms  of  the  deed  no  preferences  were  given,  but 
the  simple  duty  of  the  trustees  was,  to  sell  the  property,  col- 
lect the  debts,  and  appropriate  the  same  to  the  payment  of 
the  debts  of  the  assignor,  without  distinction  or  preference, 
we  do  not  see  that  it  was  necessary  they  should  be  made 
parties  to  the  deed,  or  that  any  notice  was  required  to  be 
given  them. 

It  results  from  these  views,  that  there  was  no  error  in  the 
proceedings  of  the  court  below,  and  the  judgment  is  af- 
firmed. 

CHILTON,  C.  J. — The  argument  contained  in  the  opinion 
delivered  by  m}^  brother  Goldthwaite,  in  opposition  to  the 
conclusion  arrived  at  by  a  majority  of  the  court,  is  certainly 
very  plausible ;  and  if  the  premise  upon  which  it  is  predi- 
cated be  correct,  it  is  clearly  unanswerable.  It  is  too  clear 
to  admit  of  any  controversy,  that  an  insolvent  debtor,  in  the 
general  assignment  which  he  makes  for  the  payment  of  his 
debts,  must  fairly  and  honestly  devote  the  propert}^  to  the 
purpose  contemplated,  and  that  he  caimot  place  his  effects 
beyond  the  reach  of  his  creditors,  in  trust  for  his  own  benefit, 
by  any  stipulation  in  the  deed.  If  a  reservation  be  made  in 
the  deed,  the  necessary  effect  of  which  is  to  benefit  himself, 
to  the  delay,  postponement  or  prejudice  of  his  creditors,  such 
provision  would  render  the  assignment  fraudulent  and  void. 
We  do  not  differ  upon  the  general  doctrine  as  to  what  will 
render  a  deed  void  on  its  face,  but  in  the  application  of  the 
doctrine.  The  argument  in  the  opinion  assumes,  that  the 
stipulation  in  the  deed  allowing  Fleming  to  retain  possession 
of  the  dwelling-house  and  slaves  until  the  trustees  should,  in 
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their  discretion,  take  possession  for  the  purpose  of  disposing 
of  them,  either  at  private  or  public  sale,  was  a  stipulation 
prejudicial  to  the  creditors.  If,  as  I  have  said,  the  fact  be 
as  assumed,  then  the  conclusion  would  follow.  But  can  any 
court  pronounce,  as  a  matter  of  law,  that  the  provision  al- 
lowing the  grantor  to  retain  the  possession  as  provided  for  in 
this  deed  was  prejudicial  to  the  creditors,  or  beneficial  to  the 
assignor  ?  The  property  must  be  kept  by  some  one  until  a 
sale  could  be  effected ;  and  as  it  was  not  known  but  that  it 
might  be  required  the  next  day  after  the  deed  was  executed, 
there  would  seem  to  be  no  valid  ground  to  infer  that  the 
provision  was  prejudicial  to  the  creditors.  It  may  have  been, 
and  most  probably  was,  beneficial  to  them.  It  may  have 
been  the  very  worst  economy,  for  the  trustees  to  have  placed 
the  family  residence  and  servants  in  the  possession  of  such 
tenant  as  would  likely  have  rented  the  property,  upon  condi- 
tion of  surrendering  it  up  at  any  time  when  a  profitable  sale 
could  have  been  effected.  Again,  the  property  may  have 
been  in  such  condition  as  to  require  the  attention  of  its  for- 
mer owner,  who  was  as  much  interested  as  the  creditors  in 
preventing  a  deterioration  in  its  value.  The  most,  however, 
that  can  be  predicated  of  the  reservation,  if  such  it  may  be 
called,  which  allowed  the  grantor  to  retain  possession  of  the 
property  until  the  trustees  should  take  it  for  purposes  of  a 
sale,  is,  that  it  might  or  might  not  be  prejudicial  to  the  cred- 
itors, as  the  circumstances  attending  the  property  might  show 
that  it  was  proper  or  impolitic  to  rent  it,  or  to  retain  Flem- 
ing, the  grantor,  as  its  custodian.  This  being  the  case,  and 
the  provision  being  beneficial  or  prejudicial  according  as  the 
facts  and  circumstances  exist  outside  of  the  deed,  it  is  not 
for  the  court,  in  its  desire  to  suppress  or  discourage  such  as- 
signments, to  place  the  most  unfavorable  construction  upon 
it,  and  to  determine  the  fact  that  it  does  operate  to  the  pre- 
judice of  creditors,  and  upon  this  determination  of  the  ques- 
tion of  fact,  to  predicate  the  conclusion  of  fraud  in  law. 

When  an  instrument  admits  of  two  constructions,  the  one 
rendering  it  fraudulent  and  void,  the  other  honest  and  vaUd, 
the  latter  should  always  be  indulged,  id  res  rnagis  vdleat  quam 
pereat ;  and  also,  upon  the  recognized  doctrine,  as  frequently 
asserted  by  this  court,  that  we  should  never  indulge  a  pre- 
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sumption  of  fraud,  when  the  facts  may  consist  with  purity  of 
intention.  That  there  are  many  cases  in  which  the  court 
may  pronounce  the  deed  fraudulent  and  void  on  its  face  from 
the  nature  of  the  reservation,  all  will  readily  admit ;  but 
these  are  cases  where  the  rights  of  creditors  are  invaded,  and 
something  valuable  reserved  to  the  insolvent  and  withdrawn 
from  the  creditors ;  cases  in  which  the  intent  is  apparent  from 
the  face  of  the  instrument  itself,  to  benefit  the  assignor,  at 
the  expense  or  to  the  prejudice  of  the  rights  of  his  creditors, 
or  to  delay,  hinder  or  defraud  them  by  some  other  onerous 
provision.  When,  however,  the  presumption  of  fraud,  as 
arising  upon  the  face  of  the  deed,  cannot  be  conclusively 
drawn  from  the  dubious  nature  of  the  provision  on  which  it 
is  attempted  to  predicate  it,  it  becomes  a  disputable  presump- 
tion, one  capable  of  being  explained  and  repelled  by  proof. 
In  such  case,  the  deed  should  not  be  declared  void  upon  its 
face,  and  excluded  from  the  jury ;  but  it  may  be  read  to 
them,  and  it  is  for  them,  under  the  direction  of  the  court,  to 
determine,  upon  the  effect  of  the  whole  proof,  whether  a 
fraudulent  intent  did  in  fact  exist.  Such  was,  in  effect,  the 
decision  of  a  majority  of  this  court  in  the  case  of  Abercrom- 
bie  V.  Bradford,  16  Ala.  Kep.  660 ;  and  although  the  reason- 
ing employed  by  the  Chief  Justice,  in  delivering  the  opinion 
in  that  case,  may  be  a  little  faulty,  a  majority  of  the  court,  as 
at  present  organized,  deem  the  conclusion  arrived  at  as  alto- 
gether correct. 

The  consequences  which  my  brother  Goldthwaite  thinks 
may  follow  from  this  decision,  can  never  result,  so  long  as  we 
may  repose  confidence  in  the  correctness  of  the  finding  of 
juries. 

In  these  views  a  majority  of  the  court  oonour. 
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1.  The  failure  of  the  commissioner  to  date  his  certificate  is  uot  a  valid  ofjjection 

to  the  admission  of  the  deposition. 

2.  Where  a  deposition  is  returned  to  the  clerk  by  the  hands  of  :i  private  [tei-ion, 
it  is  not  incumbent  on  the  party  offenug  it  to  prove  that  he  was  disinterested. 

3.  The  objection  to  a  deposition  that  thei-e  was  no   notice  of  the  time  and  place 

of  taking  it,  cannot  be  raised  for  the  first  time  in  the  Appellate  Court. 

4.  When  a  deposition  is  taken  <Ie  bene  esse,  at  a  time  and  place  specified  in  the 
commission,  it  cannot  be  excluded  because  the  commissioner  returns  Anth  it  a 
list  of  interrogatories,  not  signed  by  counsel,  which  were  not  filed  in  tJie 
clerk's  oflice,  Jind  a  copy  of  which  was  uot  served  on  the  opposite  party. 

5.  A  deposition  may  be  taken  at  any  time  during  the  term  of  the  court  to  which 
the  commission  is  returnable,  before  the  case  is  called  for  trial  in  which  it  is  to 
be  used. 

fi.  A  party  who  seeks  the  rescission  of  a  conti-act  on  the  ground  of  fraud  must 
act  with  vigilance  and  promptness  on  the  discoveiy  of  it,  by  an  offer  to  return 
the  property  within  a  reasonable  time,  if  the  parties  live  at  a  distance  from 
each  other;  or  by  an  actual  redelivery  of  it,  or  a  tender  with  a  view  to  a 
redelivery,  if  they  reside  uear  each  other,  and  the  property  is  susceptible  of 
easy  transportation. 

7.  If  the  vendee  retains  the  possession  of  the  property,  after  an  offer  to  return,  or 

a  tender  with  a  ^^ew  to  redelivery,  he  is  merely  the  bailee  of  the  vendor, 
and  must  avoid  the  use  or  employment  of  the  property  in  any  manner  incon- 
sistent with  the  vendoi''s  rights. 

8.  ITieee  rules  apply  with  equal  force  to  contracts  of  hire. 

9.  The  Appellate  Court  is  not  authorized  to  construe  a  charge  with  direct  refer- 

ence to  the  weight  of  evidence,  but  is  limited  to  an  examination  of  the  propo- 
sitions of  law  contained  in  it  in  reference  to  the  subject  matter  of  the  evi- 
dence, looking  only  to  see  if  there  is  any  evidence  to  support  it. 

1 0.  When  the  defendant's  entire  defence  depends  upon  the  existence  of  four 
distinct  facts,  a  charge  which  makes  it  depend  upon  the  existence  of  three  of 
those  facts  only,  is  en-oneous. 

Error  to  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  Ezekiel  Pickens. 

This  was  an  action  of  assumpsit  by  the  plaintiif  in  error 
against  the  defendant  in  error,  on  a  written  contract,  of  which 
the  following  is  a  copy :  •'  On  the  25th  day  of  December  next, 
we,  or  either  of  us,  promise  to  pay  to  Andrew  Dill,  guardian 
of  John  Goodwin,  minor  heir  of  Thomas  Goodwin,  deceased, 
the  sum  of  one  hundred  and  twenty-five  //«  dollars,  it  being 
for  the  hire  of  two  negro  boys.  Carter  and  Alexander,  which 
17 
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I  promise  to  fV-t«d  witli  good  and  wholesome  diet,  and  furnish 
two  good  cotton  and  one  woollen  suit  of  clothing,  one  blank- 
et, hat,  two  pair  of  shoes,  and  pay  their  taxes;  this  27th  day 
of  Dec,  1848. 

J.  Camp, 
(Signed)  John  Beli., 

B.  F.  BURNES. 

The  plaintiff  declared  upon  the  above  instrument,  and 
added  also  the  common  counts. 

The  defendant  pleaded  non  ussumpsit,  want  of  considera- 
tion, and  failure  of  consideration. 

On  the  trial  a  bill  of  exceptions  was  allowed,  from  which 
it  appears,  that  the  plaintiff  offered  in  evidence  the  above 
described  instrument,  proved  that  the  negroes  went  into  the 
possession  of  the  defendant  according  to  the  tenor  thereof, 
and  then  rested  his  case. 

The  defendant  offered  to  read  in  evidence  the  deposition 
of  one  John  Macke}',  to  which  the  plaintiff  objected,  because 
the  certificate  of  the  commissioner  bears  no  date,  and  because 
the  person  who  received  the  deposition  from  the  commission- 
er and  delivered  the  same  to  the  clerk,  does  not  swear  in  his 
affidavit  that  he  is  a  disinterested  person.  The  court  over- 
ruled the  objection,  and  allowed  the  deposition  to  be  read  ;  to 
which  the  plaintiff  excepted. 

The  defendant  then  offered  to  read  the  deposition  of  one 
Samuel  D.  Lassiter,  to  the  reading  of  which  the  plaintiff  ob- 
jected, on  the  ground  that  the  commission  was  issued  on  the 
5th  day  of  November,  1851,  and  executed,  according  to  the 
caption  of  the  deposition,  the  next  day,  the  certificate  of  the 
commissioner  having  no  date ;  and  because  there  were  inter- 
rogatories addressed  to  said  witness  appended  to  said  deposi- 
tion, and  returned  into  court  with  the  same,  which  interroga- 
tories had  never  been  filed,  and  of  which  plaintiff  had  no 
notice.  The  court  permitted  the  deposition  to  be  read,  to 
which  the  plaintiff  excepted. 

The  defendant  then  offered  to  read  the  deposition  of  one 
Polly  Eodgers,  to  the  reading  of  which  the  plaintiff  objected, 
on  the  ground  that  the  commission  to  take  said  deposition 
was  returnable  to  the  Circuit  Court  to  be  holden  on  the  first 
Monday  in  May,  1851,  was  issued  on  the  4th  day  of  April, 
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1851,  and  executed,  according  to  the  certificate  of  the  com- 
missioner, on  the  9th  day  of  May,  1851,  and  after  the  com- 
mencement of  the  said  May  court.  The  court  allowed  said 
deposition  to  be  read,  to  which  the  plaintiff  also  excepted. 

The  witness,  Mackey,  testified,  that  he  was  present  when 
the  hiring  took  place,  and  that  the  boy  Alexander  was  rep- 
resented to  be  a  good  plow-hand,  and  that  he  had  been  plow- 
ing for  two  or  three  years. 

The  witness,  Lassiter,  testified,  that  he  was  the  overseer  ior 
the  defendant  during  the  year  1849,  and  had  said  negroes 
under  him  as  defendant's  overseer ;  that  Aleck  staid  all  the 
year,  and  Carter  some  four  or  five  weeks,  and  then  ran  away 
and  returned  no  more.  The  boy  Aleck  could  not  plow,  was 
but  an  indifferent  hoe-hand,  and  greatly  lacking  in  intellect; 
as  witness  supposed,  was  more  trouble  than  his  work  was 
worth.  Knew  nothing  about  defendant's  offering  to  return 
the  negroes,  except  what  defendant  told  him. 

Polly  Rodgers  testified,  that,  in  a  conversation  with  John 
Groodwin,  jr.,  about  a  negro  called  Carter,  which  was  hired 
to  defendant,  said  Groodwin  said  that  the  negro  had  been 
whipped,  and  he  should  not  go  back  to  defendant ;  said  Good- 
win was  a  man  of  family,  and  had  married  plaintiff's 
daughter. 

There  was  further  evidence  tending  to  show  that  the  boy 
Alexander  was  a  negro  of  dull  intellect,  not  a  good  plow-boy, 
though  a  tolerable  hoe-hand.  It  was  in  proof  that  the  other 
boy.  Carter,  was  a  good  plow-boy ;  that  he  ran  off  from  de- 
fendant, and  that  defendant,  some  time  afterwards,  the  pre- 
cise time  not  stated,  went  to  see  plaintiff  and  offered  to  give 
him  back  the  negroes ;  that  plaintiff  told  him  he  would  see 
his  ward,  Goodwin,  who  had  taken  the  control  of  the  matter, 
and  let  defendant  know  the  determination  as  to  the  tender ; 
that  defendant  told  plaintiff  that  the  boy  Alexander  was  an 
idiot,  and  that  the  other  boy.  Carter,  was  in  the  woods ;  that 
nothing  more  was  said  or  done  about  the  matter.  The  proof 
showed  that  defendant  kept  the  boy  Alexander  the  whole 
year  at  work  for  him,  and  that  neither  plaintiff  nor  his  ward 
had  the  possession  or  control  of  the  boy  Carter  during  that 
year.  There  was  a  good  deal  of  conflicting  proof  as  to  the 
mental  cai)acity  of  the  boy  Alexander  and  his  qualities  as  a 
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field  hand,  but  none  as  to  the  capacity  of  the  boy  Carter. 
There  was  evidence  tending  to  show  that  said  Goodwin  had 
become  of  age  during  the  year,  and  harbored  the  boy  Carter. 

Upon  this  evidence,  the  court  charged  the  jury :  "  If  they 
believe  from  the  evidence  that  plaintiff  represented  the  boys 
Carter  and  Alexander,  at  the  hiring,  to  be  good  plow-boys, 
and  that  the  boy  Alexander  was  not  a  good  plow-boy,  though 
a  good  hoe-hand,  and  that  the  plaintiff  knew  at  the  time 
that  Alexander  was  not  a  good  plow-boy,  that  then  he  could 
not  recover  for  either  of  the  boys,  or  anything  for  both  of 
them,  if  an  offer  to  rescind  had  been  made  in  due  time  and 
refused." 

The  court  also  charged  the  jury:  "If  they  believed  from 
the  evidence,  that  plaintiff,  after  the  hiring,  gave  up  the  mat- 
ter to  his  ward,  Goodwin,  that  Goodwin  used  means  to  pre- 
vent the  boy  Carter,  that  had  ran  away,  from  i-eturning  to 
defendant,  and  that  the  boy  Alexander  was  not  a  good  plow- 
boy,  that  the  plaintiff"  could  not  recover  any  thing,  if  an  offer 
to  rescind  had  been  made  in  due  time  and  refused." 

To  each  of  the  above  charges  the  plaintiff  excepted,  and 
here  assigns  for  error  the  admission  of  the  above  mentioned 
depositions;  and  the  charges  of  the  court  to  the  jury. 

Jones  &  Bowie,  for  plaintiff'  in  error ; 

1.  The  deposition  of  John  Mackey  was  to  be  taken  "  at 
the  house  of  John  Mackey,  in  Talladega  county,  on  the  13th 
of  May,  at  8  o'clock,  a.  m.,  of  said  day,  and  six  hours'  notice 
of  time  and  place  was  to  be  given."  The  certificate  of  the 
commissioner  does  not  show  that  it  was  taken  at  that  time 
and  place,  nor  is  there  any  evidence  that  the  notice  was 
given.  The  caption  of  the  deposition  shows  it  was  taken  on 
the  13th  of  May,  but  where,  or  within  what  hours,  does  not 
appear.  The  witness  was  not  cross-examined.  The  deposi- 
tion should  have  been  excluded  from  the  jury.  See  Acts  of 
1849-50,  p.  74  §  8  ;  Parsons  v.  Boyd,  20  Ala. 

2.  The  same  objections  apply  to  the  deposition  of  Samuel 
D.  Lassiter,  with  the  addition  that  written  interrogatories 
were  filed  and  answered  by  him,  which  were  never  served 
on  the  plaintiff  at  all,  and  of  which  he  had  no  notice ;  and 
these  interrogatories  were  found  in  the  deposition.  It  ought 
not  to  have  gone  in  evidence. 
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3.  The  commission  to  examine  Polly  Rodgers,  was  return- 
able to  the  May  term  of  the  court,  1851 ;  and  it  was  not  ex- 
ecuted until  the  9th  day  of  May,  1851.  This  was  fatal,  and 
the  deposition  should  not  have  been  admitted  as  evidence. 
Herndon  v.  Givens,  16  Ala.  262 ;  Jordan  v.  Jordan,  17  Ala. 
466. 

4.  The  contract  sued  on  wa^j  made  with  Dill,  as  guardian. 
It  is  sued  on  by  him  as  such,  and  the  acts  of  the  ward  could 
not  defeat  his  rights  in  the  premises ;  otherwise,  the  whole 
estate  might  be  taken  out  of  his  hands,  without  a  final  set- 
tlement with  him.  The  guardian  had  the  right  to  sue  on 
this  contract  in  his  own  name.  Cox  v.  Williamson,  11  Ala. 
343 ;  Bowie  v.  Minter,  2  ib.  406 ;  Tate,  guardian,  v.  Gilbert, 

5  S.  &  P.  114;  Curry  &  Co.  v.  Paine,  3  Ala.  154;  Peters  v. 
Hydenfeldt,  3  ib.  205. 

5.  The  proof  does  not  show  that  either  of  the  negroes  was 
tendered  back  within  a  reasonable  time :  there  was  an  oflfer 
to  rescind,  but  the  "  precise  time  of  it  is  not  shown,"  neither 
is  it  shown  about  what  time  it  was  made.  It  was  after  the 
hiring,  and  that  is  all  that  can  be  said  about  it ;  yet,  the 
court  charges  the  jury  as  though  this  proof  had  been  made. 
This  was  error;  and  both  charges  are  objectionable  on  account 
of  it.  2  Ala.  199 ;  Brinley  v.  Tibbats,  7  Greenl.  7 :  Floy  v. 
Dryden,  7  Pick.  52. 

6.  The  second  charge  is  objectionable  on  another  ground : 
it  treats  the  acts  of  the  ward  as  though  they  were  done  by 
plaintiff;  this,  as  to  acts  before  he  was  of  age,  is  clearly  erro- 
neous.    Jackson  v.  Sears,  10  John.  435 ;  Lay  v.  Barnes,  4  S. 

6  R.  112 ;  Foster  v.  Fuller,  6  Mass.  58-9 ;  Jones  v.  Bowen, 
1  Pick.  314,  317  ;  Macher  v.  Dinsmore,  5  Mass.  300 ;  Foster 
V.  Fuller,  6  ib.  58. 

7.  But  a  party  may  waive  his  right  to  rescind,  by  keeping 
possession  of  the  property  and  using  it  as  his  own,  or  as  his 
hired  property.  See  Barnett  v.  Stanton  &  Pollard,  2  Ala. 
199.  This  was  done  by  Camp  in  this  case.  He  kept  the  boy 
Alexander  at  work  on  his  farm  the  whole  year.  He  took 
possession  of  the  other  boy,  Carter,  at  the  same  time,  and 
kept  him  for  some  time ;  and  that  he  then  ran  away  from  him, 
is  not  disclosed  by  the  evidence,  except  in  the  deposition  of 
Polly  Rodgers,  and  she  was  impeached  by  a  large  number  of 
witnesses. 
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Rice  &  Morgan,  contra : 

The  deposition  of  Polly  Eodgers,  althougli  copied  in  the 
record,  is  no  part  of  the  record  or  of  the  bill  of  exceptions ; 
the  bill  of  exceptions  does  not  mention  or  refer  to  it  as  any 
part  of  the  bill  of  exceptions,  and  this  court  will  not  regard 
it  as  a  part  thereof,  but  will  strike  it  out  on  defendant's  mo- 
tion, which  is  made  to  strike  it  out.  Br.  B'k.  at  Decatur  v. 
Mosley,  19  Ala,  222. 

But  even  if  the  court  could  regard  it  as  part  of  the  bill  of 
exceptions,  this  court  is  not  authorized  to  say  the  court  below 
erred  in  admitting  said  deposition,  because  it  is  manifest  from 
the  bill  of  exceptions  that  the  court  below  did  not  base  its 
action  upon  the  face  of  the  deposition  alone,  but  also  upon 
parol  evidence,  which  is  not  set  forth  in  the  bill  of  excep- 
tions ;  and  this  court  will  presume  that  this  parol  evidence 
justified  the  action  of  the  court  below.  Rives  v.  McClosky, 
5  Stew,  k  Port.  330 ;  Holmes  v.  Gayle,  1  Ala.  617 ;  Cobb  v. 
Miller,  9  Ala.  499. 

The  charges  of  the  court  are  correct,  for  they  assert  but 
the  well  settled  rule  of  law,  that  a  purchaser  of  property 
who  has  been  defrauded,  may,  upon  the  discovery  of  the 
fraud,  rescind  the  contract,  by  offering  to  rescind  within  a 
reasonable  time.  A  hiring  of  slaves  is  a  purchase  for  the 
term  of  hire.  Barnett  v.  Stanton  &  Pollard,  2  Ala.  R.  181, 
195. 

An  offer  to  return  the  chattel  in  a  reasonable  time,  on  the 
breach  of  a  warranty,  or  where  a  fraud  has  been  practiced  on 
the  purchaser,  is  equivalent  in  its  effect  upon  the  remedy  to 
an  offer  accepted  by  the  seller,  and  rescinds  the  contract.  2 
Ala.  189.  Hopkins  v.  Appleby  is  quoted  by  the  court,  not 
because  they  approved  the  principle  decided  by  it,  but  merely 
to  show  that  the  purchaser  must  act  promptly  on  the  discov- 
ery of  the  fraud.  2  Ala.  R.  189.  The  meaning  of  all  which 
is  this :  that  the  purchaser  must  not,  by  his  conduct  of  omis- 
sion or  commission,  before  he  makes  his  offer  to  rescind,  so 
alter  circumstances  that  the  parties  cannot  be  placed  in  statu 
quo ;  he  must  not  have  sold  any  of  the  goods  before  his  offer 
to  rescind,  as  the  purchaser  had  done  in  Barnett  v.  Stanton, 
2  Ala.  Rep.  195.  But  if,  as  supposed  in  the  charge  in  the 
present  case,  the  otter  to  rescind  is  made  in  due  time  and  re- 
fused, the  contract  is  thereby  rescinded. 
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The  great  iaquiiy  in  all  such  cases  is,  was  the  offer  to  re- 
scind made  in  due  time?  And  that  is  " a  question  for  the 
jury  under  the  circumstances,"  as  the  court  expressly  say,  in 
Barnett  v.  Stanton,  2  Ala.  195 ;  3  ib.  702-3. 

The  charge  of  the  court  contains  a  correct  proposition  of 
law ;  and  if  the  plaintiff  wished  other  charges,  he  should 
have  asked  for  them.  This  court  would  presume  he  did  so, 
and  that  they  were  given.  Magee  v.  Bellingley,  3  Ala.  E. 
702-3 ;  2  ib.  752 ;  Elliott  v.  Boaz,  9  Ala.  772 ;  Borum  v. 
Garland,  9  ib.  452. 

What  effect  the  retaining  possession  of  one  of  the  slaves 
by  defendant  after  his  offer  to  rescind  was  made,  may  have 
had,  is  a  question  not  raised  on  the  record  by  any  charge 
asked  or  given.  But  if  the  offer  to  rescind  was  made  in  due 
time,  that  operated  a  rescission  ;  and  if  the  defendant  kept 
either  slave  afterwards,  the  plaintiff  should  have  brought 
trover  for  the  slaves.     Pharr  v.  Bachelor,  3  Ala.  237. 

GIBBONS,  J. — The  objection  to  the  admission  of  the  de- 
position of  the  Avitness  Mackey  cannot  prevail.  The  act  of 
1850  prescribes,  that,  when  a  deposition  is  taken,  "  the  com- 
missioner shall,  under  his  hand  and  seal,  below  the  testimony, 
or  on  some  convenient  place  in  the  papers,  certify  to  the  clerk 
of  the  proper  court,  or  to  the  justice,  that  the  evidence  of 
the  witness  or  witnesses  was  taken  down  under  oath,  and  sub- 
scribed by  him  in  his  presence,  at  a  time  and  place  appointed 
by  him,  (specifying  them,)  if  bj'  interrogatories,  if  without, 
at  the  time  and  place  specified  in  the  commission ;  then  en- 
close the  whole  in  a  compact  form,  sealed  with  three  seals, 
with  his  (or  their)  name  written  across  each  ;  state  the  names 
of  the  parties  or  the  c^ase  on  the  outside  of  the  envelope,  and 
address  the  package  to  the  clerk,  or  the  justice  aforesaid,  and 
forward  it;  if  by  mail,  mark  it  on  the  outside,  mailed,  and 
the  date;  if  by  private  disinterested  conveyance,  mark  on 
the  outside  by  whom,  and  in  either  case  the  date,  and  sign 
his  name.  The  clerk  or  justice,  on  receiving  it,  shall  mark 
on  the  back  how  and  when  received,  and  file  it ;  and  the  tes- 
timony thus  received  and  regularly  opened,  shall  be  read  in 
evidencje."  From  this  recital  of  the  statute  it  will  be  per- 
ceived, that  it  is  not  required  of  the  commissioner  to  date  his 
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own  certificate ;  he  is  required  to  certify  that  the  testimony, 
if  taken  without  interrogatories,  was  taken  at  the  time  and 
place  specified  in  the  commission.  This  the  commissioner  does 
in  the  present  case ;  and  if  we  were  to  hold  that  he  must  also 
add  a  date  to  the  certificate,  we  should  be  superadding  to  the 
statute  a  requirement  not  placed  there  by  the  legislature, 
x^either  can  the  objection  prevail,  that  "  the  person  who  re- 
ceived the  deposition  from  the  commissioner,  does  not  swear 
that  he  is  a  disinterested  person."  It  appears  that,  when  the 
above  named  deposition  was  delivered  to  the  clerk,  it  came 
by  the  hands  of  one  Samuel  D.  Lassiter,  and  the  clerk  on  its 
receipt  administered  to  him  an  oath  as  follows :  "  Came  be- 
fore me,  Samuel  J).  Lassiter,  and  made  oath  that  he  received 
this  package  from  the  hands  of  the  commissioner,  and  that  it 
has  not  been  out  of  his  possession  since  he  received  it,  nor 
undergone  any  alterations  or  erasures." 

We  have  only  to  remark,  that  we  see  no  requirement  of 
such  an  affidavit  in  the  act  aboved  cited.  This  act  seems  to 
recognize  two  modes  of  conveying  depositions  from  the  com- 
missioner to  the  place  where  they  are  to  be  used :  one  by 
mail,  and  the  other  by  private  disinterested  conveyance ;  but 
this  clause  of  the  act  we  regard  as  directory  merely,  and  it  is 
not  to  be  construed  to  mean  that  the  party  oflfering  a  deposi- 
tion should  shoAV,  as  a  condition  precedent  to  its  competency, 
when  the  deposition  has  been  returned  by  private  convey- 
ance, that  the  bearer  of  it  was  a  disinterested  person.  If 
the  proper  construction  of  the  statute  was,  that  when  the 
deposition  was  returned  by  private  conveyance,  it  must  be  by 
a  disinterested  person  and  none  other,  we  should  hold  that 
this  would  be  presumed,  until  the  contrary  appeared.  Other- 
wise, it  might  often  be  extremely  embarrassing  for  the  party 
offering  a  deposition  to  pave  the  Avay  for  its  competency.  It 
might  be  returned  to  the  clerk  by  an  entire  stranger  to  the 
party,  and  in  that  case,  in  addition  to  requiring  him  to  prove 
a  negative,  he  would  be  called  upon  to  prove  one  in  refer- 
ence to  a  person  of  whom  he  knew  nothing.  The  showing 
made  in  the  present  case,  we  consider  ample  for  the  admis- 
sion of  the  deposition.  The  objection  that  there  was  no  evi- 
dence of  notice  to  the  opposite  party,  of  the  time  and  place 
of  taking  the  deposition,  cannot  be  here  considered,  as  it  was 
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not  made  in  the  court  below.  An  objection  of  this  kind 
cannot  be  made  in  this  court  for  the  first  time. 

The  decision  of  the  questions  in  relation  to  the  depositioii 
of  the  witness,  Mackev,  necessarily  disposes  of  the  same  ob- 
jections made  to  the  reading  of  the  deposition  of  Lassiter. 
But  it  was  further  objected  to  the  reading  of  the  latter  depo- 
sition, that  a  list  of  interrogatories  appears  therein,  a  copy 
of  which  was  not  served  on  the  plaintiif  or  his  attorney. 
These  interrogatories  do  not  appear  to  have  been  filed  in  the 
clerk's  oflfice  before  the  commission  issued,  nor  does  it  appear 
who  framed  them.  They  are  not  signed  by  counsel  or  by 
any  one  else,  and  must  be  regarded  as  mere  memoranda  made 
by  the  commissioner,  or  by  some  other  pei'son  for  his  use. 
However  this  may  be,  they  afford  no  good  reason  for  exclu- 
ding the  deposition.  The  commission  was  issued  to  take  the 
deposition  of  the  witness  de  bene  esse,  a  time  and  place  speci- 
fied to  execute  it,  and  the  plaintiff  notified  according  to  the 
order  of  the  clerk.  It  was  the  plaintiff's  privilege  to  be 
present  at  the  taking  of  the  deposition ;  and  if  he  chose  to 
waive  his  rights  and  not  attend,  he  cannot  exclude  it,  unless 
he  shows  something  clearly  illegal  in  its  execution. 

The  objection  to  the  reading  of  the  deposition  of  Polly 
Rodgers  is,  that  the  ofiice  of  the  commissioner  had  expired 
before  the  deposition  was  taken.  The  commission  was  issued 
on  the  4th  day  of  April,  1851,  and  was  returnable  to  the 
next  term  of  the  court  to  be  held  on  the  first  Monday  of  May 
thereafter.  The  deposition  purpoits  to  have  been  taken  on 
the  9th  of  May,  1851.  In  the  case  of  Herndon  v.  Grivens, 
16  Ala.  261,  it  was  decided,  that  a  deposition  taken  on  the 
second  day  of  the  term  of  a  court  to  which  the  commission 
was  returnable,  could  not  be  read,  as  the  authority  delegated 
to  the  commissioner  to  take  it  had  then  expired.  On  the 
other  hand,  in  Jordan  v.  Jordan,  in  17  Ala.  466,  a  deposition 
taken  on  the  first  day  of  the  term  to  Avhich  the  commission 
was  returnable,  was  held  good,  on  the  ground  that  the  au- 
thority to  the  commissioner  had  not  then  expired.  Of  these 
two  decisions  we  prefer  the  latter,  as  we  apprehend  the  true 
rule  to  be,  that,  imder  a  commission  returnable  at  a  particu- 
lar term  of  a  court,  a  deposition  may  be  taken  at  any  time 
during  the  term,  before  the  case  in  which  the  testimony  is  to 
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be  used  is  called  for  trial.  Under  this  rule,  the  objection  to 
the  deposition  under  consideration  fails,  and  it  was  properly 
admitted. 

It  is  undoubtedly  true,  that  when  two  parties  contract  to- 
gether and  one  defrauds  the  other,  the  party  defrauded  has 
the  right  to  rescind  the  contract.  A  rescission  in  such  a  case 
may  be  effected  by  operation  of  law,  if  he  who  seeks  it  does 
what  the  law  requires  of  him.  When  a  contract  is  thus  re- 
scinded, the  parties,  in  contemplation  of  law,  are  placed  in 
statu  quo,  and  the  law  will  not  operate  a  rescission  unless  this 
can  be  done.  The  party  seeking  a  rescission  for  fraud,  there- 
fore, should  act  with  vigilance  and  promptness.  As  soon  as 
he  discovers  the  fraud,  he  should  immediately  act  upon  it, 
and  take  those  measures  which  the  law  makes  it  his  duty  to 
take,  in  order  to  put  an  end  to  the  contract.  Barnett  v.  Stan- 
ton &  Pollard,  2  Ala.  181.  In  the  case  cited,  says  chief  jus- 
tice Collier :  "  But  the  vendee  in  such  case  must  act  with 
promptness,  and  upon  discovering  that  the  subject  is  not  such 
as  was  contemplated,  he  must  offer  to  return  it."  Again,  he 
says  in  the  same  case :  "  But  a  contract  cannot  be  rescinded 
without  mutual  consent,  where  circumstances  have  been  so 
altered  by  a  part  execution,  that  the  parties  cannot  be  put  in 
statu  (juo,  for  if  it  be  rescinded  at  all,  it  must  be  rescinded  in 
toto."  Hunt  v.  Sylk,  5  East  449.  "  If  the  vendee  neglect 
to  return  goods  immediately  upon  discovering  a  breach  of 
warranty  or  fraud,  but  keep  them  and  treat  them  as  his  own, 
by  putting  them  up  to  sale,  or  exercising  other  acts  of  own- 
ership over  them,  he  cannot  afterwards  reject  the  contract." 
Parker  V.  Palmer,  4  B.  &;  A.  R.  387.  Again,  in  Burton  v. 
Stewart,  3  Wendell  236,  it  is  said,  that  "  fraud  in  the  sale  of 
a  chattel  cannot  be  set  up  in  bar  of  a  2'ecovery  of  the  amount 
of  a  note  given  on  such  sale,  unless  the  vendee,  on  the  dis- 
covery of  the  fraud,  return  the  articles  purchased  to  the  ven- 
dor, or  show  them  to  be  entirely  destitute  of  value.  If  the 
vendee  retain  the  property,  he  cannot  treat  the  sale  as  void.'' 
It  is  the  vendor's  right  to  know  at  as  early  a  day  as  practi- 
cable, consistently  with  ordinary  vigilant  and  prompt  action, 
whether  the  vendee  intends  to  retain  the  article  or  not.  He 
has  a  right  to  know  this,  because,  if  the  contract  is  to  be 
rescinded,  the  parties  are  to  be  placed  in  statu  qtio  :  and  the 
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vendor  is  not  to  be  kept  out  of  the  possession  of  his  proper- 
ty, the  title  to  which  necessarily  goes  back  to  him  when  the 
contract  is  rescinded. 

Again,  it  is  said :  "  An  oifer  to  return  the  chattel  in  a  rea- 
sonable time,  on  the  breach  of  a  warranty,  or  where  a  fraud 
has  been  practiced  on  the  purchaser,  Ls  equivalent,  in  its  effect 
upon  the  remedy,  to  an  offer  accepted  by  the  seller,  and  the 
contract  is  rescinded."  Barnett  v.  Stanton  &  Pollard,  >>upra. 
This  is  undoubtedly  true  in  a  great  variety  of  cases,  and 
would  be  true  in  all,  if  by  offer  to  return  was  meant  an  actual 
tender  of  the  property  back ;  for  the  vendee  cannot  force  the 
vendor  to  receive  the  property,  even  though  he  tender  it  to 
him,  and  when  he  makes  the  tender,  he  does  all  that  the  law 
requires  of  him.  But  when  the  parties  reside  in  close  prox- 
imity to  each  other,  and  when  the  property  is  susceptible  of 
easy  transportation,  we  apprehend  that  the  law  requires  some- 
thing more  than  a  mere  offer  to  return  the  chattel  unaccom- 
panied by  a  tender  of  it.  The  law  contemplates  in  such  cases 
an  actual  re-delivery  of  the  property  to  the  vendor,  or  a  ten- 
der of  it  with  a  view  to  re-delivery.  Where  the  parties  re- 
side at  a  distance  from  each  other,  a  simple  offer  to  return 
would  doubtless  be  all  that  the  law  requires.  But  in  all  cases 
where  the  offer  to  return  the  property  is  made  with  a  view  to 
a  rescission  of  the  contract,  the  vendor  must  be  apprised  that 
the  title  has  re-vested  in  him,  and  that  the  property  is  sub- 
jected thenceforward  to  his  order  and  control.  A  party  can- 
not in  a  court  of  law  rescind  a  contract,  and  yet  retain  the 
possession  and  use  of  the  subject  matter  of  it,  as  if  it  were 
still  his.  In  cases  where  parties  reside  at  a  distance,  after  the 
rescission  has  been  effected  by  an  offer  merely  to  return  the 
property,  the  vendee,  if  he  retains  the  possession,  can  only 
do  so  as  the  bailee  of  the  vendor,  until  he  can  receive  the  or- 
ders of  the  latter  as  to  what  disposition  he  shall  make  of  it. 
But  he  can  exercise  no  control  or  dominion  over  the  property 
himself,  as  ])eing  the  rightful  owner.  So,  where  the  contract- 
ing parties  reside  in  the  same  neighborhood,  the  vendee,  if 
he  would  avoid  the  contract,  after  he  has  tendered  the  pro 
perty  back,  must  avoid  the  use  or  employment  of  it  in  any 
manner  inconsistent  with  the  rights  of  the  vendor.  There 
may  be  cases  where  the  vendee's  jwssession  of  the  property, 
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after  such  rescission,  may  be  consistent  with  the  title  of  the 
vendor.  Such  cases  arise  when  the  vendor  has  refused  to  re- 
ceive it,  on  its  being  tendered  to  him,  and  when  it  would  be 
inhumane  or  greatly  prejudicial  to  the  interests  of  the  parties 
concerned  entirely  to  abandon  it;  or  where,  on  an  offer  to  re- 
turn without  a  tender,  the  vendor  has  notified  the  vendee  that 
he  would  not  receive  the  property  back  and  rescind  the  contract. 
This  would  be  a  waiver  on  his  part  of  the  tender,  and  the 
law  will  not  require  the  vendee  to  do  a  useless  thing,  as  an 
actual  tender  of  the  property  would  be,  after  he  was  thus  no- 
tified that  it  would  be  useless. 

The  rules  which  we  have  thus  laid  down  are  those  which 
obtain  mostly  in  reference  to  sales,  but  we  apprehend  that 
the  same  will  apply  with  equal  force  to  contracts  for  hire. 

We  have  deemed  it  necessary  to  be  thus  explicit  in  stating 
these  rules  of  law,  in  order  to  arrive  at  the  proper  tests  by 
which  to  determine  the  correctness  of  the  charges  of  the  court 
below  to  the  jury. 

In  the  first,  the  court  asserted,  in  effect,  that  if  there  was 
fraud  in  the  hiring  of  the  negroes  to  the  defendant,  in  falsely 
representing  them  to  be  what  they  were  not,  and  if  the  de- 
fendant offered  to  rescind  the  contract  in  due  time,  and  that 
offer  was  refused,  then  the  plaintiff  could  not  recover.  We 
cannot  say  that  this  charge  contains  any  positive  error  for 
which  we  feel  bound  to  reverse  the  case.  It  certainly  would 
have  been  more  accurate,  and  better  calculated  to  have  reached 
the  justice  of  the  case,  if  it  had  been  more  specific. 

We  observe  of  this,  as  well  as  of  the  second  charge,  that 
the  question  of  due  time  is  left  entirely  to  the  determination 
of  the  jury.  The  question  as  to  what  is  a  reasonable  time 
within  which  to  make  the  offer  to  rescind,  or  tender  back  and 
restore  the  property,  is  one  necessarily  compounded  of  law 
and  fact ;  of  law,  so  far  as  regards  laying  down  the  rule  gov- 
erning the  particular  facts  in  evidence  ;  of  fact,  so  far  as  re- 
gards the  question  whether  the  particular  facts  fall  within  the 
rule  laid  down.  It  would  undoubtedly  have  been  more  ac- 
curate if  the  court  had  instructed  the  jury  as  to  what  was  due 
time ;  as  for  instance,  that  the  defendant  was  required  to  act 
with  vigilance  and  promptness  on  the  discovery  of  the  fraud, 
and  then  left  them  to  say  whether  the  facts  brought  the  case 
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within  the  rule  or  not.  In  that  case,  there  would  or  would 
not  have  been  a  rescission,  according  as  the  jury  should  have 
found.  But  the  charge  as  it  stands  asserts  no  false  proposi- 
tion; the  objection  to  it  is  its  generality.  It  was  the  plain- 
tiff's privilege  to  have  had  a  more  specific  charge  given,  and 
if  he  had  wished  it,  should  have  prayed  one  more  appropri- 
ate. So  in  reference  to  that  part  of  the  charge  relating  to 
the  offer  to  rescind ;  although  extremely  vague  and  indefi- 
nite, still,  we  cannot  say  that  it  contains  positive  error.  Whe- 
ther it  meets  the  weight  of  evidence  in  the  case  or  not,  as 
shown  in  the  bill  of  exceptions,  is  a  very  different  question. 
We  are  not  authorized  to  construe  the  charge  with  direct 
reference  to  the  weight  of  evidence,  but  are  limited  in  our 
examination  to  the  propositions  of  law  contained  in  the  charge 
in  reference  to  the  subject  matter  of  the  evidence,  looking 
only  to  see  if  there  is  any  evidence  to  support  it.  If  the 
plaintift'  does  not  ask  the  charges  more  appropriate  to  the 
proof,  and  leaves  the  affirmative  charges  to  stand  alone  before 
the  jury,  although  he  may  except  to  them,  still,  Ave  cannot 
revise  the  case,  unless  the  charges  announce  some  erroneous 
proposition  of  law. 

This  view  of  the  first  charge  necessarily  disposes  of  the 
second,  so  far  as  regards  the  question  as  to  the  oflfer  to  re- 
scind and  the  time  when  it  was  made.  This  charge  seems  to 
have  been  given  with  a  view  to  meet  a  set  of  facts  not  cov- 
ered by  the  first,  tending  to  show  an  interference  on  the  part 
of  Goodwin,  the  ward  of  the  plaintifl*  in  preventing  the  boy, 
Carter,  from  returning  to  the  service  of  the  defendant. 
In  this  part  of  the  charge  there  was  no  error.  If  the 
plaintifi"  chose  to  abandon  the  matter  to  the  control  of 
Goodwin,  he  thereby  made  him  his  agent,  and  became  liable 
for  his  acts.  If  Goodwin  harbored  the  boy,  Carter,  and  pre- 
vented him  from  returning  to  the  defendant,  and  this  inter- 
tisrence  on  his  part  was  with  the  consent  or  permission  of  the 
plaintiff,  he  would  be  chargeable  with  it;  and  the  defendant, 
in  that  ca.se,  would  have  the  right,  without  any  oflfer  to  res- 
cind, to  consider  the  contract  at  an  end,  so  far  as  this  boy 
was  concerned,  from  the  time  such  interference  commenced. 
This,  however,  as  an  entire,  independent  and  affirmative 
charge,  cannot,  in  our  opinion,  be  sustained.     The  jury  are 
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told,  that  if  they  believe,  from  the  evidence,  that  the  boy, 
Alexander,  was  not  a  good  plough  boy ;  that  Goodwin,  with 
the  consent  or  permission  of  the  plaintiff,  harbored  the  boy, 
Carter,  and  prevented  him  from  returning  to  the  defendant's 
service ;  and  that  an  offer  to  rescind  was  made  in  due  time, 
and  refused,  then  the  plaintiff  cannot  recover.  Here  the  en- 
tire defence  is  made  to  depend  upon  three  facts  only,  viz : 
that  Alexander  was  not  a  good  plow  boy ;  that  Goodwin  in- 
terfered to  keep  the  boy,  Carter,  away  ;  and  the  offer  and 
refusal  to  rescind.  In  this  charge,  the  entire  question  of 
fraud  in  the  contract,  on  which  the  whole  defence,  so  far  as 
it  seeks  a  total  defeat  of  a  recovery,  rests,  is  omitted.  Inde- 
pendent of  any  qi^estion  of  fraud  in  the  contract,  the  jury  are 
told,  if  they  find  the  three  facts  above  named  to  exist,  then 
there  can  be  no  recovery.  This,  in  reference  to  the  evidence, 
is  an  erroneous  charge.  We  have  no  doubt  that  the  court, 
in  giving  the  charge,  intended  to  be  understood  as  including 
in  it  the  question  of  fraud,  as  it  had  in  the  first  charge :  but 
the  jury  may  not  so  have  understood  it.  The  charge,  to  say 
the  least  of  it,  falls  within  that  class  obviously  tending  to  mis- 
lead the  jury,  and  which  the  court  will  not  sustain.  Nabors 
V.  Camp,  14  Ala.  460;  Toulmin  v.  Lesesne  &  Edmondson,  2 
Ala.  359 ;  Cothran  v.  Moore,  1  Ala.  423  :  8ims  v.  Sims,  8 
Porter  449. 

For  this  error,  the  judgment  of  the  court  below  is  reversed, 
and  the  cause  remanded. 


GRAY'S  execi;tors  vs.  brown. 

1.  Although  it  is  not  necessary  that  a  release  should  be  delivered  persoually  to 

a  witness,  iu  order  to  restore  his  competency,  yet  it  is  necessary  that  he  should 
be  apprised  of  its  existence  when  his  deposition  is  taken;  and  where  the  re- 
lease is  attached  to  the  deposition  by  the  commissioner,  but  there  is  no  proof 
that  the  witness  ever  saw  it  or  knew  of  its  existence,  it  is  not  sufficient  to  re- 
store his  competency. 

2.  A  release  of  one  partner  dischaiges  his  copartner  also. 

.3.  A  general  objection  to  the  testimony  of  a  witness  when  his  deposition  is  taken, 
does  not  raise  the  question  of  incompetency  by  reason  of  interest,  and  should 
be  disregarded. 
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4.  An  objection  to  a  depositHwi  on  account  of  the  interest  of  tlie  witness*  oaiinot 

be  raiaed  for  the  first  time  when  offered  ou  the  trial,  it  the  party  objecting 
knew  that  he  Avas  interested  when  the  deposition  was  taken ;  but  if  the  ob- 
jection is  ma<le  as  soon  as  may  lx>  after  the  interest  is  discovered,  it  will  be 
heard. 

5.  WTiere  a  suiety  pleads  an  exteusi«ii  of  time  by  the  creditor  to  the  principal 
debtor,  and  it  is  shown  that  the  creditor  accepted  two  deeds  of  trust  from  the 
debtor,  to  the  firet  of  which  tl»e  surety  sissentcd,  evidence  of  the  depreciation 
in  value  of  the  property  thereby  conveyed,  between  the  time  of  defendant's 
notice  to  plaintiff  to  sell  and  the  sale,  is  irrelevant  aud  inadmissible  for  de- 
fendant. 

6.  Where  the  surety  assents  to  an  extension  of  time  to  the  priuci]>al  debtor,  he 
is  bound  by  his  contract  as  altered ;  but  a  subsequent  extension  of  time,  for 
a  valuable  consideration  paid  the  creditor  by  the  debtor,  without  his  assent, 
dischai^es  him. 

7.  The  plea  of  usuiy  is  a  personal  privilege,  inteixled  foi-  the  benefit  of  tlie  bor 

rower ;  but  ins  surety,  or  an  aeeommc>dation  endorser,  nuiy  also  take  advan- 
tage of  it 

8.  The  question  of  usury  is  not  affecteti  by  taking  separate  notes  for  the  principal 

and  interest,  and  renewing  the  latter  yearly. 

Error  to  the  Circuit  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  A.  B.  Moore, 

Assumpsit  against  the  defendant  in  error,  as  endorser  of  a 
bill  of  exchange,  drawn  and  accepted  by  Donoho  &  Payne, 
dated  the  2d  of  June,  1840,  and  due  twelve  months  thereaf- 
ter. The  defendant  pleaded :  1st.  The  general  issue ;  2d.  The 
statute  of  limitations ;  3d.  That  time  had  been  given  the 
drawers  and  acceptors  by  the  testator  of  tJie  plaintiffs,  post- 
poning the  payment  of  the  bill,  by  virtue  of  an  agreement 
entered  into  between  them,  without  the  defendant's  consent, 
and  which  agreement  was  based  upon  a  ne\s  and  valid  con- 
sideration moving  from  the  drawers;  4th.  Usury. 

It  appears,  that  on  the  23d  day  of  September,  1842,  the 
drawers  of  the  bill  made  a  conveyance  to  trustees  of  certain 
real  and  personal  estate,  to  secure  the  payment  of  the  same, 
which  provided  that  the  possession  of  said  property  should 
remain  with  them,  until  the  plaintiff''s  testator,  who  held  the 
bill,  and  who  was  the  party  of  the  third  part  to  the  deed, 
should,  in  writing,  require  the  trustees  to  sell. 

On  this  deed,  which  was  duly  recorded,  Brown,  the  defend- 
ant, made  the  following  endorsement :  "  In  consideration  that 
the  party  of  the  third  part  has  given  day  of  payment  on  the 
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bill  of  exchange  hereinbefore  described,  to  the  party  of  the 
first  part,  one  of  whom,  the  said  Donoho,  is  the  son-in-law  of 
the  said  William  P.  Brown,  the  endorser  of  the  said  bill  of 
exchange,  the  said  William  P.  Brown  agrees,  at  the  sealing 
and  delivery  of  these  presents,  that  such  giving  day  of  pay- 
ment of  the  said  bill  of  exchange  by  the  party  of  the  third 
part  to  the  party  of  the  first  part,  upon  his  giving  the  secu- 
rity hereinbefore  expressed,  shall  in  no  wise  release  the  lia- 
bility of  the  undersigned,  endorser  of  said  bill ;  but  that  his 
legal  liability,  as  it  now  exists,  shall  continue.  Witness,  my 
hand  and  seal,  this  —  day  of  September,  1842. 

(Signed)     W.  P.  Brown,  [seal.]" 

Afterwards,  on  the  24th  of  June,  1843,  it  appears  another 
deed  of  trust  was  executed  by  the  drawers  for  the  further  se- 
curity of  the  payment  of  this  bill,  conveying  to  trustees  one 
third  interest  in  a  steam  boat,  and  providing  that  the  grantors 
should  retain  the  possession  of  the  same  until  the  1st  March, 
1844,  after  which  the  same  could  be  sold  on  the  request  of 
the  plaintiff's  testator  made  of  the  trustees. 

In  the  meantime,  between  the  dates  of  these  deeds,  Brown, 
the  defendant,  notified  the  plaintiff's  testator  to  proceed  and 
sell  the  property  embraced  in  the  first  deed,  or  he  would  be 
no  longer  bound ;  but  no  sale  was  made  until  1846,  when  one 
of  the  slaves  conveyed  by  it  had  died,  and  the  other  property 
had  depreciated  in  value. 

The  proof  also  conduced  to  show,  that  the  testator  had  or- 
dered the  trustees  to  sell,  but  had  afterwards,  in  consideration 
of  the  execution  of  the  deed  of  trust  on  the  steam  boat,  and 
the  promise  on  the  part  of  the  drawers  to  pay  him  annually 
out  of  the  receipts  of  said  boat  some  twelve  or  eighteen  hun- 
dred dollars,  to  be  credited  on  said  bill,  to  extend  indulgence 
to  them  until  the  law  day  in  the  last  named  deed,  remarking 
at  the  time  of  the  agreement  that  he  thereby  released  Brown, 
the  endorser. 

The  circuit  judge  admitted  evidence  of  the  depreciation  of 
the  value  of  the  property  conveyed  by  the  first  deed,  between 
the  time  of  Brown's  notice  to  the  testator  to  proceed  to  sell 
the  property  and  time  of  the  sale.  This  was  objected  to  by 
the  plaintiffs,  but  allowed  tcgo  only  so  far  as  regarded  the 
question,  whether  the  defendant  consented  to  the  extension 
of  the  debt ;  and  the  plaintiffs  excepted. 
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The  proof  likewise  conduced  to  show,  that  Donoho,  one  of 
the  drawers,  had  borrowed  $4,000  from  Gray,  the  testator,  in 
1836,  and  gave  his  bill  of  exchange  for  that  sum,  with  a  sep- 
arate bill  for  $500  by  way  of  interest  at  the  rate  of  12-|^  per 
cent,  per  annum,  both  bills  payable  at  twelve  months ;  that 
the  small  bill  was  paid  at  maturity,  and  the  debt  extended  for 
another  year,  by  the  execution  of  two  new  bills  for  the  like 
amount,  and  due  in  twelve  months ;  that  the  debt  was  re- 
newed from  year  to  year  in  this  way,  until  the  maturity  of 
the  bill  sued  on,  the  small  bill  given  for  the  interest  having 
been  paid ;  that  Donoho,  some  two  years  after  the  loan,  uni- 
ted with  Payne,  the  other  drawer,  and  the  renewals  were 
made  in  their  partnership  name  of  Donoho  &  Payne. 

It  was  also  shown,  that  besides  the  several  $500  bills  paid 
as  interest,  the  drawers  had  paid  to  Gray,  as  the  proceeds  of 
the  receipts  of  the  steam  boat,  the  sum  of  $1,915,  and  the 
property  embraced  in  the  first  trust  deed  was  sold  at  $l,702yVo  I 
the  boat  was  libelled  for  repairs  and  sold,  and  was  consequent- 
ly of  no  avail  as  a  security  for  the  payment  of  the  bill  under 
the  deed. 

It  appears  that  Brown,  the  defendant,  made  affidavit  under 
the  statute  that  Donoho,  one  of  the  drawers  of  the  bill,  was 
a  material  witness  for  him  on  the  trial  of  the  cause,  and  that 
said  witness,  by  reason  of  long  sickness  and  great  bodily  in- 
firmity, was  incapable  of  attending  to  give  his  testimony  in 
court,  and  he  prayed  and  obtained  a  commission  to  take  his 
testimony  by  deposition.  Upon  the  examination  of  this  wit- 
ness, the  commissioner  in  the  caption  inserts,  in  parenthesis, 
"(plaintiff's  counsel  being  present,  objected  to  the  testimony 
of  the  witness.)"  This  deposition  was  offered  by  the  defend- 
ant, and  the  plaintiffs  objected  to  it,  because,  as  they  alleged, 
the  witness  was  interested.  Defendant  then  proved  by  one 
Whitfield,  that  a  release  attached  to  the  deposition  was  exe- 
cuted by  defendant  at  the  time  it  bears  date ;  that  the  said 
witness,  Donoho,  was  not  present  when  it  was  executed ;  that 
he  did  not  know  that  the  release  was  ever  delivered  to  said 
Donoho,  or  that  said  witness  knew  of  the  existence  of  the  re- 
lease when  he  was  examined ;  and  that  he  (Whitfield)  was 
present  when  the  said  deposition  was  taken.  The  commis- 
sioner testified,  that  the  release  was  before  him  when  he  took 
18 
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the  depositioi),  and  after  it  was  concluded  he  attached  the  re- 
lease to  the  coiiimission  and  deposition,  and  enclosed  them  all 
under  his  seal  to  the  court.  On  this  evidence,  the  court  over- 
ruled the  objection  to  the  deposition,  and  the  plaintiffs  ex- 
cepted. 

The  release  recites  the  pendency  of  the  suit  on  a  bill  upon 
which  said  witness  is  one  of  the  drawers,  and  fully  discharges 
and  acquits  him  ot  all  claim,  demand  or  liability  to  Brown, 
the  releasor,  by  reason  of  his  being  on  said  bill,  and  of  all 
interest  which  in  any  way  he  may  have  in  the  subject  matter 
of  the  litigation.  The  plaintiffs  then  insisted  that  said  wit- 
ness was  incompetent,  notwithstanding  the  release ;  but  this 
objection  was  overruled,  and  the  plaintiffs  excepted. 

Upon  this  proof,  the  court  was  asked  by  the  plaintiffs  to 
charge  the  jury,  that,  although  they  should  find  that  the  de- 
ceased agreed  to  extend  the  time  of  payment  upon  the  exe- 
cution of  the  deed  upon  the  one-third  interest  in  the  steam 
boat,  yet,  if  they  believed  the  defendant  made  the  agreement 
entered  upon  the  back  of  the  first  deed,  this  authorized  the 
deceased  to  make  such  extension,  and  that  the  giving  of  day 
on  said  bill  without  defendant's  consent,  after  his  said  endorse- 
ment, would  not  discharge  him  from  his  liability  as  endorser. 
This  charge  the  court  refused  to  give ;  and  instructed  the  ju- 
ry, that  if,  when  the  second  deed  was  given,  there  was  such 
an  extension  of  the  debt  as  would  have  given  Donoho  & 
Payne  a  right  to  have  enjoined  the  collection,  if  attempted  by 
Grray  before  the  time  of  extension  lind  expired,  then  the  de- 
fendant was  discharged,  if  he  did  not  iissent  to  the  extension; 
and  that  if  the  jury  believed,  from  the  evidence,  that  when 
said  second  deed  was  executed,  the  debt  was  extended  by 
Gray  to  a  day  certain,  the  deed  was  a  sufficient  consideration 
therefor,  and  authorized  Donoho  &  Payne  to  enjoin  Gray  from 
proceeding  to  collect  before  the  day  agreed  upon  had  arrived, 
had  he  attempted  such  collection. 

The  court  also  charged,  that  if  the  jury  believed  that  inter- 
est at  the  rate  of  12^  per  cent,  per  annum  was  paid  upon  the 
several  renewals  of  the  debt,  then  the  plaintiffs  could  recover 
no  interest,  and  the  payments  proved  should  be  applied  to 
extinguish  the  $4,000 ;  and  that  the  plaintiffs  could  recover 
only  the  difference  between  the  amount  of  payments  and  the 
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$4,000,  and  ten  per  cent,  on  said  sum  as  damages  upon  the 
protest  of  said  bill  for  non-payment. 

The  plaintiffs  asked  the  further  charge,  that,  although  more 
than  eight  per  cent,  was  agreed  on,  yet,  as  the  borrowers 
raised  no  objection  on  the  ground  of  usury,  the  defendant 
could  not  avail  himself  of  it :  and  that  the  payments  ought 
to  be  applied,  first  to  extinguish  the  interest  up  to  the  time  of 
such  payment,  and  that  the  balance  thus  left  unpaid  would 
not  draw  interest,  as  against  the  defendant,  from  the  time  of 
the  last  payment.  This  charge  the  court  refused.  To  the 
charges  given,  and  to  the  refusal  of  the  court  to  give  the 
charges  prayed  for  by  the  counsel  for  the  plaintiffs,  they  ex- 
cepted. 

The  jury  returned  a  verdict  for  the  defendant,  on  which 
judgment  was  rendered;  and  the  plaintiffs  bring  the  cause  to 
this  court,  and  assign  the  following  grounds  for  reversal : 

1.  The  several  rulings  of  the  court  in  regard  to  the  testi- 
mony, as  set  out  in  the  bill  of  exceptions ; 

2.  In  giving  the  charges  objected  to,  and  in  refusing  to 
charge  as  prayed  for  by  them  in  the  court  below. 

E.  W.  Peck,  for  plaintiffs  in  error : 

1.  The  alleged  release  of  the  witness,  Donoho,  did  not  re- 
store his  competency,  because :  1st.  It  did  not  appear  that  it 
was  deliven»<l  before  the  witness  was  examined,  or  even  that 
he  had  any  knowledge  of  its  existence.  Hall  v.  Steam  Boat 
Co.,  13  Conn.  R.  319.  A  constructive  delivery  is  not  suffi- 
cient. Seymour  v.  Strong,  4  Hill's  N.  Y.  Rep.  255.  2d.  Be- 
cause, it  should  have  extended  to  his  co-partner,  Payne,  and 
discharged  him  also. 

2.  The  evidence  of  the  depreciation  in  the  value  of  the 
property  covered  by  the  iirst  deed  of  trust  was  improperly 
admitted.     Haden  et  al.  Ex'rs  v.  Brown,  18  Ala.  R.  641. 

3.  The  agreement  by  defendant  on  the  back  of  the  first 
deed  of  trust  authorized  the  testator  to  extend  the  day  of 
payment  of  the  bill  of  exchange  as  long  as  he  might  be  wil- 
ling to  do  so.  It  was  an  agreement  founded  on  a  valuable 
consideration,  to-wit :  the  said  deed  of  trust  itself,  the  legal 
effect  of  which  was,  to  protect  the  defendant  by  securing  the 
debt  of  the  testator.     If.  therefore,  it  be  admitted  that  the 
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testator,  on  the  execution  of  the  second  deed,  and  in  consid- 
eration thereof,  continued  such  extension,  he  but  exercised  a 
right  secured  to  him  by  the  said  agreement ;  a  right,  too,  that 
he  might  well  exercise,  under  the  circumstances  of  this  case, 
without  asking  the  consent  of  the  defendant ;  and,  although 
the  testator  may  have  believed  and  stated  that  by  doing  so 
he  discharged  the  defendant,  yet,  in  this  he  was  mistaken, 
and  therefore  his  admissions  or  statements  so  made,  under  a 
misapprehension  of  his  legal  rights,  did  not  affect  his  remedy 
against  the  defendant.  Gamble  v.  Gamble's  Adm'r,  11  Ala. 
966 ;  Machen  v.  Machen,  15  Ala,  373 ;  Moore  v.  Hitchcock, 
4  Wend.  292 ;  Koyston.  Adm'r,  v.  Howie,  15  Ala.  309,  311 ; 
U.  S.  V.  Hodge  &  Pierce,  6  How.  297. 

4.  Usury  is  a  defence  personal  to  the  borrower,  and  intend- 
ed for  his  benefit  only ;  and,  if  not  made  by  him,  no  one  else 
can  set  it  up.     Cook  &  Kornegay  v.  Dyer,  3  Ala,  643. 

5.  The  charge  first  given  by  the  court  is  erroneous,  because 
it  puts  it  to  the  jury  to  determine  a  legal  question,  to-wit: 
whether  the  day  given  would  have  authorized  Donoho  k 
Payne  to  enjoin  the  collection  of  the  bill. 

Ormond  &  NicOLSON,  contra  : 

1.  The  release  was  delivered.  Brown  v.  Brown,  5  Ala. 
608 ;  10  ib,  589.  The  testimony  shows  the  party  knew  it ; 
for  the  commissioner  states,  the  deposition  was  taken  at  the 
house  of  witness,  and  the  release  was  before  him.  At  all 
events,  as  both  parties  were  present,  plaintiff  should  have  sta- 
ted his  objection  definitely,  so  that  the  release  might  have 
been  made  effectual.     1  Paine's  E.  400. 

2.  The  endorsement  on  the  first  deed  amounts  to  nothing. 
Defendant  was  bound  without  it.  It  is  the  second  deed  upon 
which  defence  rests. 

8,  Surety  has  a  right  to  stand  on  the  precise  terms  of  his 
contract.  Miller  v.  Stewart,  9  Wheaton's  B.  630 ;  Bangs  v. 
Strong,  7  Hill  250. 

4.  The  second  deed  did  postpone  the  debt  from  June,  1843, 
to  March,  1844,  long  enough  to  have  sued  and  obtained  judg- 
ment in  the  County  Court,  if  he  had  taken  up  bill. 

5.  The  charge  was  correct;  for  it  was  Brown's  right,  at  any 
time,  to  take  up  the  bill  and  sue  drawers ;  but  if  Gray  put  it 
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out  of  his  own  power  to  do  so,  he  put  it  out  of  Brown's. 
Brown  v.  Lang,  4  Ala.  50 ;  Hubbell  v.  Carpenter,  5  Barbour 
520 ;  5  Ired.  E.  91. 

6.  Brown,  being  accommodation  endorser,  had  a  right  to 
set  up  usury.  Dunscomb  v.  Bunker,  2  Met.  8 :  2  Miss.  237 ; 
4  Dev.  &  Bat.  313. 

CHILTON,  C.  J. — When  this  case  was  before  us  at  a  pre- 
vious term,  (see  18  Ala.  Rep.  641,)  we  held,  that  an  agree- 
ment founded  on  a  valuable  consideration,  entered  into  be- 
tween the  creditor  and  principal  debtor  to  a  bill  or  note,  to 
extend  the  day  of  payment  beyond  the  time  when  it  fell  due, 
was  such  an  alteration  of  the  contract  as  discharged  the  secu- 
rity ;  and  this,  irrespective  of  the  length  of  time  the  payment 
was  postponed,  or  whether  it  operated  to  the  prejudice  of  the 
security  or  not.  We  further  held,  that  the  refusal  of  the 
creditor  to  sell  the  property  on  which  he  had  taken  a  deed  of 
trust  to  secure  the  payment  of  the  bill,  upon  the  request  of 
the  endorser  to  make  such  sale,  did  not  discharge  the  latter. 
The  case  has  again  returned  upon  us,  and  several  questions 
are  presented  which  are  not  affected  by  the  previous  decision. 

1.  We  waive  the  consideration  of  the  question,  whether 
Donoho,  who  was  one  of  the  drawers  and  acceptors  of  the 
bill  sued  on,  was  competent  to  testify,  without  a  release,  in 
favor  of  Brown,  who  endorsed  the  bill  for  the  accommoda- 
tion of  the  firm  of  Donoho  &  Payne,  inasmuch  as  the  counsel 
have  not  thought  proper  to  argue  this  point;  and  the  objec- 
tion to  the  witness'  competency  may  be  disposed  of  upon  ano- 
ther ground.  The  counsel  for  the  defendant  in  error,  conce- 
ding the  incompetency  of  the  witness,  insists,  that  the  release 
accompanying  his  deposition  discharged  his  interest,  and  qual- 
ified him  to  testify.  We  do  not  think  the  evidence  shows 
that  this  witness,  either  before  or  at  the  time  of  giving  his 
deposition,  was  apprised  of  his  release ;  and  as  the  object  of 
a  release  is  to  free  the  mind  of  the  witness  from  any  supposed 
bias  which  his  interest  might  otherwise  produce,  it  is  clear, 
that  if  he  testifies  in  the  absence  of  all  knowledge  of  the  re- 
lease, it  is  the  same  as  if  it  had  never  been  executed.  It  is 
not  necessary  that  there  should  be  a  delivery  of  the  release 
personally  to  the  witness.     It  may  be  filed  in  court.     Brown 
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V.  Brown,  5  Ala.  508 ;  Frow  &  Furguson  v.  Dounman,  11  ib. 
880.  So  also,  if  the  party  execute  and  tender  the  release, 
and  the  witness  refuse  to  accept,  this  refusal  shall  not  deprive 
the  party  of  his  testimony,  having  done  all  he  could.  Burt 
V.  Baker,  3  T.  E.  36;  Goodtitlev.  Welford,  Doug.  139;  Eos- 
coe's  Civ.  Ev.  93 ;  1  Phil.  Ev.  128. 

But  all  the  authorities  agree,  that  the  witness  must  be  cog- 
nizant of  the  release,  where  it  is  attempted  to  restore  his  com- 
petency by  such  means. 

2.  The  objection  urged  by  the  counsel  for  the  plaintiffs  in 
error,  that  the  release  in  this  case  is  insufficient,  because  it 
applies  only  to  Donoho,  and  does  not  in  terms  discharge  his 
late  partner,  Payne,  cannot  be  supported.  A  discharge  of 
one  partner  from  all  liability  on  account  of  an  undertaking 
by  the  firm,  is  a  discharge  of  the  firm ;  for  the  reservation  of 
the  right  to  proceed  against  the  other  partner,  who  in  turn 
could  require  the  discharged  partner  to  make  contribution, 
would  render  the  discharge  incomplete ;  but  this  purports  to 
be  a  full  and  complete  discharge,  and  hence  operates  as  a  dis- 
charge of  every  party,  who,  if  made  liable  to  the  releasor, 
could  demand  contribution  of  the  witness.  This  view  does 
not  conflict  with  those  cases  which  hold,  that  a  partner  may 
stipulate  for  his  own  discharge  from  the  debtor,  and  that  his 
co-partner  shall  remain  bound.     10  Ala.  999. 

3.  But  conceding  that  the  witness  was  incompetent,  by  rea- 
son of  interest,  and  that  the  release  found  in  the  deposition 
did  not  restore  his  competency,  the  question  arises,  did  the 
plaintiffs  make  the  objection  in  proper  time?  The  parties 
must  have  known  the  true  position  the  witness  occupied  to 
the  subject  matter  in  litigation  between  them,  at  the  time  it 
was  proposed  to  take  his  deposition.  The  plaintiffs'  counsel 
was  present  upon  his  examination,  and  raised  no  objection 
upon  the  score  of  interest.  True,  he  made  a  general  objec- 
tion to  his  testimony ;  but  the  rule,  as  frequently  asserted  by 
this  court,  is  to  disregard  such  general,  undefined  objections. 
Wallis  V.  Ehea,  10  Ala.  451 ;  Milton  v.  Eowland,  11  ib.  732  ; 
Donnell  v.  Thompson,  13  ib.  440 ;  Same  v.  Jones,  ib.  490. 
Had  the  objection  been  to  the  competency  of  the  witness,  the 
defendant  could  have  released  his  interest,  if  that  were  the 
ground ;  but  the  objection  is  to  the  deposition,  and  not  to  the 
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legal  capacity  of  the  -vitness  to  depose.  Such  objection  does 
not  raise  the  question  of  interest.  10  Mar.  Lou,  Rep.  688. 
The  question  then  recurs,  as  the  objection  for  interest  in  the 
Avitness  was  not  raised  until  the  deposition  was  offered  to  be 
read  on  the  trial,  should  the  court  have  excluded  it?  It  must 
be  admitted,  that  the  decisions  bearing  upon  this  point  are 
not  very  satisfactory  or  consistent.  The  rule  laid  down  by 
the  elementary  writers  upon  the  law  of  evidence,  as  it  origi- 
nally obtained,  is,  that  an  objection  to  competency  ought  to 
be  taken  in  the  first  instance,  and  before  the  witness  has  been 
examined  in  chief;  for  the  reason  that  it  would  afford  an  un- 
fair advantage  to  the  other  party,  who  would  avail  himself  of 
the  testimony  of  the  witness  if  it  were  favorable,  but  would 
get  rid  of  it  by  raising  the  objection  if  it  turned  out  to  be 
adverse.  1  Stark.  Ev.  121 ;  Rex  v.  Watson,  8  E.  C.  L.  R. 
271,  cited  by  him ;  Roscoe's  Civil  Ev.  80 ;  1  Phil.  Ev.  123 ; 
1  Greenl.  Ev.  §  421-2. 

So  in  Ogle  v.  Paleski,  Holt  435 ;  S.  C,  3  E.  C.  L.  R.  417, 
where  interrogatories  and  cross  interrogatories  were  read  at 
the  trial,  and  from  the  answers  it  appeared  that  the  witness 
was  interested,  Gibbs,  C.  J.,  received  the  evidence,  ruling  that 
the  objection  ought  to  have  been  made  in  a  former  stage.  See 
also  Buching  v.  Gomer,  3  E.  C.  L.  R.  117. 

A  party  has  a  right,  at  his  election,  to  admit  an  interested 
witness  to  testify  against  him,  but  the  election  must  be  made 
as  soon  as  the  opportunity  is  presented  for  making  it ;  and 
failing  to  make  it  at  that  time,  he  must  be  considered  as  hav- 
ing waived  it  forever.  Greenl.  Ev.  §  421 ;  Donelson  v.  Tay- 
lor, 8  Pick.  390.  I  speak  of  course  of  those  cases  where  the 
interest  of  the  witness  is  known  to  the  party  who  seeks  to 
exclude  his  testimony ;  for,  if  the  interest  was  not  discovered 
until  after  he  has  been  examined,  and  "  cross  examined  to 
the  bone,"  as  Lord  Eldon  said  in  Vaughan  v.  Worrall,  2 
Swanst.  400,  the  objection  may  then  be  insisted  on,  and  the 
testimony  excluded.  So  that,  "  if  the  objection  is  taken  as 
soon  as  may  be  after  the  interest  is  discovered,  it  will  be 
heard  ;  but  after  the  party  is  in  mora,  it  comes  too  late.'  1 
Greenl.  Ev.  §  421.  The  party  offering  the  deposition  should 
have  an  opportunity  to  release  the  witness,  which  he  may  do 
at  any  time  before  the  examination  is  completed  ;  but  he 
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would  be  deprived  of  this  right,  if  induced  to  repose  upon 
the  legality  of  the  testimony,  by  the  failure  of  the  opposite 
party  to  object  until  the  trial,  or  by  some  general,  vague  ob- 
jection which  may  be  referred  to  any  other  than  the  true  rea- 
son, which  lies  concealed  in  the  breast  of  the  objector  until 
sprung  for  the  first  time  at  the  trial.  3  How.  Sup.  Ct.  Rep. 
515,  530 ;  1  Paine  400 ;  2  Paige  54  ;  2  Tidd's  Pr.  812.  The 
rule,  says  Mr.  Greenleaf,  supra^  is  the  same  in  equity  and  at 
law ;  and  it  has  frequently  been  held,  both  in  this  country 
and  in  England,  that  if  the  interest  is  known  while  before  the 
examiner,  it  should  be  made  there,  and  if  not  made  the  first 
opportunity  after  it  is  discovered,  it  is  waived.  2  Phil.  Ev. 
(Cow.  &  Hill's  Notes)  257,  note  247,  and  cases  there  cited ; 
ib.  708,  note  497.  The  same  doctrine  seems  to  be  recognized 
in  Stewart  v.  Connor,  13  Ala.  94.  These  authorities  may 
sufl&ce  to  show  that  the  court  did  not  err  in  admitting  the  de- 
position of  Donoho  to  be  read,  conceding  his  interest  and  the 
invalidity  of  the  release. 

4.  We  are  wholly  unable  to  perceive  how  the  testimony 
showing  a  depreciation  in  the  value  of  the  property  conveyed 
by  the  first  deed  can  be  made  relevant,  or  what  influence  it 
could  have  had  upon  the  question  of  defendant's  consent  to 
the  extension  of  the  demand  by  the  principal  debtor.  If  the 
object  was  to  prove  a  probable  motive,  founded  on  the  fact 
of  such  depreciation,  for  withholding  defendant's  assent  to 
the  extension  of  the  debt,  which  would  operate  to  postpone 
the  sale,  and  consequently  tend  to  increase  his  risk,  as  the 
property  was  lessened  in  value,  such  proof  was  clearly  inad- 
missible ;  for  the  fact  of  depreciation  had  no  direct  or  appa- 
rent connection  in  any  manner  with  the  fact  proposed  to  be 
established  by  it,  and  was  too  remote  from  the  fact  of  assent 
or  dissent  of  the  defendant,  to  furnish  any  reasonable  presump- 
tion or  inference  concerning  it,  as  to  whether  it  existed  one 
way  or  the  other.  We  can  readily  perceive  how  such  proof 
might  well  have  misguided  the  jury,  by  drawing  away  their 
minds  from  the  true  points  involved  in  the  issues,  and  as  tend- 
ing to  excite  a  prejudice  injurious  to  the  rights  of  the  plain- 
tiffs. The  presumption  to  be  predicated  of  such  proof  was 
too  remote  and  uncertain  to  furnish  any  safe  guide  in  arriving 
at  the  truth  of  the  fact  attempted  to  be  established  by  it, 
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and  the  court  clearly  erred  in  the  admission  of  the  proof. 
See  Jones  v.  Cooper  at  the  present  term,  and  cases  there 
cited. 

5.  In  regard  to  the  charges,  a  few  words  may  suffice.  The 
agreement  made  by  Brown,  as  evidenced  by  his  writing  on 
the  back  of  the  first  deed  of  trust,  had  the  effect  of  waiving 
his  right  to  a  discharge  by  reason  of  the  indulgence  then 
granted,  but  does  not,  by  any  reasonable  construction  of  it, 
give  the  creditor  a  right  to  give  further  indulgence.  So  far 
as  he  consents  to  an  alteration  of  the  original  contract,  Brown 
was  bound  by  it  as  altered ;  but  he  was  bound  as  accommo- 
dation endorser,  and  had  the  right  to  stand  upon  the  terms 
of  his  contract,  as  altered  by  his  consent.  Anj-  material  al- 
teration of  this  subsequent  contract,  by  giving  further  day  of 
payment  to  the  principal  debtor,  by  an  agreement  between 
him  and  the  creditor,  based  on  a  valuable  consideration,  would 
discharge  Brown,  as  is  shown  by  the  decision  of  this  case 
at  the  previous  term. 

6.  Neither  do  we  think  that  the  charge  given,  that  if  Don- 
oho  &  Payne  had  the  right,  under  the  second  agreement,  to 
have  enjoined  the  plaintiffs'  testator  from  proceeding  to  the 
collection  of  the  demand  before  the  expiration  of  the  time  for 
which  they  had  agreed  to  extend  the  demand,  was  objection- 
able as  referring  to  them  a  question  of  law.  It  was  merely 
used  as  an  illustration  by  the  court,  and  he  immediately  pro- 
ceeded to  explain  what  would  thus  entitle  them  to  enjoin  such 
collection ;  that  if,  when  said  second  deed  was  executed,  the 
debt  was  extended  by  Gray  to  a  day  certain,  the  deed  was  a 
sufficient  consideration  therefor,  and  entitled  the  said  Donoho 
k  Payne  to  enjoin  Gray,  if  he  attempted  the  collection  before 
the  time  agreed  upon  as  the  extension  had  expired.  We  see 
nothing  wrong  in  this  charge ;  but  it  asserts  the  familiar  prin- 
ciple as  laid  down  by  this  court  in  many  cases. 

7.  As  respects  the  question  of  usury,  we  fully  agTee  to  the 
proposition,  that  usury  is  a  personal  privilege  intended  for 
the  benefit  of  the  borrower,  and  that  if  he  chooses  to  waive 
\\y  no  one  else  can  take  advantage  of  it.  Cook  &  Kornegay 
V.  Dyer,  3  Ala.  648.  But  we  do  not  understand  this  princi- 
ple to  assert,  that  the  principal  debtor  alone  can  avail  himself 
of  the  usury  ;  for  if  this  were  the  law,  the  surety  would  of- 
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ten  be  bound  beyond  his  principal.  If  the  surety  may  not 
set  up  the  usury,  and  the  principal  may,  then,  when  the  surety 
is  sued  and  pays  the  debt,  he  could  not  be  indemnified  by  a 
recovery  out  of  his  principal.  Such,  however,  is  not  the  law. 
The  rule  is,  that  when  the  party  who  makes  the  corrupt  or 
usurious  contract  sues  upon  such  contract,  the  security  can 
avail  himself  of  anj^  valid  defence  which  Jiis  principal  might 
set  up,  and  an  accommodation  endorser  may  have  the  same 
relief  Dunscomb  v.  Bunker,  2  Met.  Rep.  8;  Weimer  v. 
Shelton,  7  Miss.  Rep.  237 ;  Warren  v.  Crabtree,  1  G-reenl. 
Rep.  167. 

Nor  does  the  renewal  of  the  demand  from  year  to  year,  and 
the  splitting  it  up  by  giving  one  bill  for  the  principal  debt 
and  another  for  the  usury,  affect  the  question.  It  would  be 
a  fraud  upon  the  statute  which  would  enable  parties  to  evade 
it  altogether,  were  they  allowed  to  render  such  devices  effec- 
tual. If  the  original  contract  was  usurious,  any  subsequent 
one  to  carry  it  into  effect  is  likewise  usurious ;  and  although 
the  usury  is  paid  from  year  to  year,  and  extensions  granted 
upon  the  execution  of  new  securities,  this  does  not  free  the 
new  securities  from  the  taint  of  usury,  but  should  be  regarded 
as  a  continuation  of  the  same  transaction.  See  the  cases  cited 
in  vol.  3  U.  S.  Dig.  620 ;  vol.  2  Sup.  to  same,  907 ;  and  the 
payments  made  should  be  credited  on  the  demand,  which, 
under  the  statute,  can  draw  no  interest,  if  found  usurious. 

There  was  no  error  in  the  charge  of  the  court  prejudicial 
to  the  plaintiffs  in  error ;  and  the  charge  asked  upon  the  sub- 
ject of  the  usury,  which  assuwied  that  the  interest  should  first 
be  extinguished  by  the  several  payments,  and  that  defendant 
would  only  be  released  from  interest  from  the  time  of  the  last 
payment  in  the  event  more  than  eight  per  cent,  per  annum 
was  reserved  by  the  contract,  was  properly  refused. 

For  the  error  we  have  noticed  in  the  admission  of  proof  as 
to  the  depreciation  in  the  value  of  the  property  conveyed  by 
the  first  deed,  the  judgment  is  reversed,  and  the  cause  re- 
manded. 
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CHENAULT'S  ADMINISTRATORS  vs.  WALKER. 

1.  An  action  of  debt  against  a  sheriff  for  money  had   and   received,  may  be 

revived  against  his  administrator. 

2.  Money  in  the   hands  of  a  sheriff  collected   under   t-xecutiou,  when  not  more 

than  sufHcient  to  satisfy  the  debt  and  lawful  costs,  is  tlie  money  of  the  plain- 
tiff in  execution,  and  the  extent  of  the  sheriff's  lien  upon  the  fund,  in  case  of 
a  controversy,  must  be  settled  between  him  and  the  plaintiff 

3.  When  the  money  collected  is  not  enough  to  satisfy  the  debt  and  lawful  costs, 

and  the  sheriff  retains  more  than  his  lawful  fees,  the  defendant  in  execution 
cannot,  after  paying  to  the  plaintiff  the  baLance  of  his  debt  allowing  the  sum 
appropriated  by  the  sheriflC  recover  from  the  sheriff  the  amount  unlawfully 
retained  by  him. 

Error  to  the  Circuit  Court  of  St.  Clair. 
Tried  before  the  Hon.  Thomas  A.  Walker. 

This  was  an  action  of  debt,  brought  by  Walker  against 
Chenault  in  his  lifetime,  and  after  his  death  revived  against 
his  administrators,  the  present  plaintiffs  in  error.  The  suit 
was  commenced  17th  November,  1846. 

The  facts  of  the  case,  as  shown  by  the  record,  are  these : 
The  executors  of  Joel  Chandler,  in  1844,  recovered  judg- 
ment in  the  Circuit  Court  of  St.  Clair  against  Walker,  the 
plaintiff  below,  for  the  sum  of  $2987  rVo  •  -^  writ  of  Ji.  fa. 
issued  upon  this  judgment  in  September,  1844,  and  came  in- 
to the  hands  of  Chenault,  who  was  then  sheriff  of  St.  Clair. 
Under  and  by  virtue  of  this  Ji.  fa.  Chenault  levied  upon  and 
sold  eight  slaves  belonging  to  Walker,  for  the  sum  of  $2132 
yVy.  The  amount  of  the  bill  of  costs  taxed  by  the  clerk  on 
this  Ji.  fa.,  was  $33  j%%.  Chenault  returned  the  Ji.  fa.  with 
his  levy  and  sale  of  the  slaves  regularly  endorsed,  the  gTOSS 
amount  of  the  sale  amounting  to  said  sum  of  $2132  y/o-  A 
part  of  the  return  of  the  sheriff  on  said  /.  fa.  is  in  these 
words:  "Sheriff's  fees  for  victualing,  clothing,  and  paying 
tax  for  eight  negroes  twelve  months,  and  commission  fees  on 
$2132  tVtt,  $550. 

(Signed)  John  Chenault,  Sheriff." 

The  averments  of  the  declaration  are  predicated  on  these 
facts,  and  plaintiff  sues  for  four  fold  the  amount  so  charged 
and  retained  by  Chenault,  "  for  victualing,  &c.,  the  slaves, 
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and  for  commission  fees,"  under  the  statute  "for  unlawfully- 
demanding  and  receiving  higher  fees  than  are  prescribed  by 
law,"  contained  in  Clay's  Dig.  238  §  9.  The  plaintiff  con- 
cludes his  declaration  with  the  common  indebitatus  count  for 
money  had  and  received  by  defendant  to  his  use. 

Other  fi.  fas.  were  issued  on  the  judgment  in  favor  of 
Chandler's  executors  against  Walker,  between  the  return  of 
the  fi.  fa.  aforesaid,  under  which  the  slaves  were  sold,  and 
October,  1845,  under  one  of  which  another  slave  was  levied 
on.  These  fi.  fas.  were  all  returned  stayed  by  the  order  of 
plaintiffs;  and  in  October,  1845,  Chenault,  as  sheriff,  was 
appointed  by  the  Orphans'  Court  of  St.  Clair,  administrator 
de  bonis  non  with  the  will  annexed,  of  the  estate  of  Joel 
Chandler,  deceased.  In  June,  1846,  a  fi.  fa.  issued  on  the 
judgment  against  Walker,  which  came  to  Chenault's  hands 
as  sheriff,  on  which  he  made  this  endorsement :  "  The  within 
stayed  till  further  orders ;  till  there  can  be  an  estimate  made 
on  the  estate.     September  2,  1846. 

(Signed)  John  Chenault,  Sheriff." 

Chenault  settled  his  administration  on  said  estate  after  the 
date  of  this  return  on  the  fi.  fa.,  and  before  the  commence- 
ment of  this  action,  and  was  discharged ;  but  he  did  not,  on 
such  settlement  charge  himself  with  any  portion  of  the  money 
collected  of  the  plaintiff  on  the  fi.  fa.  in  September,  1844. 

John  Collins,  who  succeeded  Chenault  as  administrator  de 
bonis  non  of  Joel  Chandler,  testified,  that  he  had  never  sued 
out  any  execution  on  the  judgment  against  Walker,  for  the 
balance  due,  and  that  there  never  had  been  any  agreement 
for  the  satisfaction  of  such  balance,  that  he  knew  of,  until 
the  final  settlement  of  Chandler's  estate  in  1850 ;  and  that 
in  that  settlement  Walker  accounted  to  him,  as  administrator 
de  bonis  non,  for  said  balance.  Walker  Avas  one  of  the  distri- 
butees, in  right  of  his  wife,  of  the  estate  of  Joel  Chandler, 
deceased. 

The  record  af  the  final  settlement  of  that  estate  in  the 
Probate  Court  of  St.  Clair,  in  September,  1850,  was  intro- 
duced, showing  the  payment  by  Walker,  in  settlement  with 
the  administrator,  Collins,  of  the  balance  due  on  the  judg- 
ment. Objections  were  offered  to  the  introduction  of  this 
record,  but  it  will  not  be  necessary  to  state  them  more  par- 
ticularly. 
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It  was  in  proof  that  the  slaves  which  were  sold  under  the 
fi.  fa.  against  Walker,  and  for  victualing,  &c.,  of  whom  the 
charge  of  $550,  including  commissions,  was  made  by  Che- 
nault,  were  in  his  possession  for  more  than  twelve  months 
previous  to  the  sale,  by  virtue  of  an  attachment  against 
Walker. 

On  this  evidence  the  court  charged  the  jury : 

That,  if  there  was  a  balance  due  to  the  plaintiffs  in  the 
judgment  in  favor  of  the  executors  of  Joel  Chandler  against 
Walker,  the  plaintiff  in  this  action,  after  crediting  the  amount 
of  the  sales  of  the  property  levied  upon  by  defendant's  intes- 
tate at  the  commencement  of  this  suit,  then  plaintiff  could 
not  recover ;  but  that  if  they  believed  that  plaintiff,  Walker, 
had  paid  off  and  discharged  the  balance  due  upon  said  judg- 
ment before  the  commencement  of  this  suit,  then  plaintiff 
was  entitled  to  recover. 

To  this  charge  the  defendants  excepted,  and  asked  the  court 
to  charge : 

That,  if  the  jury  believed,  that  after  the  return  term  of 
the  first  execution,  and  before  the  commencement  of  this  suit, 
defendant's  intestate  was  appointed  and  duly  qualified  as  ad- 
ministrator de  bonis  nan  of  the  estate  of  Joel  Chandler,  then 
plaintiff  cannot  recover  in  this  form  of  action.  This  charge 
the  court  refused,  and  defendants  excepted. 

The  errors  assigned  are : 

1.  The  revival  of  the  action  against  the  representatives  of 
Chenault. 

2.  The  charge  given  by  the  court,  and  the  refusal  to  charge 
as  requested. 

S.  F.  Rice,  for  plaintiffs  in  error : 

1.  It  is  a  principle  of  the  common  law,  that  when  the  cause 
of  action  founded  on  a  misfeasance  or  a  nonfeasance,  arose 
&x  delicto,  the  personal  action  died  with  the  person ;  and, 
notwithstanding  our  statutes,  this  rule  still  holds  with  respect 
to  the  person  by  whom  the  injury  was  done.  When  the  de- 
fendant in  such  action  dies  pending  the  suit,  it  cannot  Ije 
revived  against  his  administrators,  although,  if  the  plaintiff 
had  died,  it  might  have  been  revived  in  the  name  of  his  ad- 
ministrators.    Coker,  admr.  v.  Crozier,  5  Ala.  379 ;  Nettles 
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V.  Barnett,  8  Porter  186 ;  Gent  v.  Gray,  29  Maine  R.  462 ; 
Valentine  v.  Norton,  30  ib.  194. 

2.  But  this  action  cannot  be  revived  for  another  reason : 
It  is  an  action  brought  to  recover  of  a  sheriff,  the  penalty  of 
four  fold,  for  fees  illegally  received  by  him.  The  sheriff  died 
whilst  the  suit  was  pending.  The  statute  does  not  authorize 
a  recovery  against  his  representatives,  but  especially  declares, 
"  he  (the  officer)  shall  be  liable  in  damages  to  the  party 
aggrieved."  Clay's  Dig.  238  §  9 ;  Murphy's  Admr.  v.  The  Br. 
B'k.  at  Mobile,  5  Ala.  421 ;  Logan,  Admr.  v.  Barclay,  3  Ala. 
361 ;  Chenault  v.  Walker,  15  Ala.  605.  In  North  Carolina, 
a  statute  authorizes  suits  for  trespass  to  property  to  be  re- 
vived against  the  representatives  of  the  defendant ;  yet,  the 
courts  hold,  that  vindictive  damages  cannot  be  recovered 
against  a  representative,  even  under  their  statute.  Ripley  v. 
Miller,  11  Iredell's  Law  Rep.  247. 

3.  The  statute  (Clay's  Dig.  238  §  9,)  does  not  give  the  right 
to  recover  this  penalty  unconditionally  to  either  "party"  to 
the  execution,  but  the  right  is  restricted  to  "the  party 
aggrieved."  This  phrase — "the  party  aggrieved" — has  a 
legal  meaning.  It  designates  the  party  (either  the  plaintiff 
or  defendant  in  the  execution,)  Avho  has  the  legal  right  to 
the  money  which  is  illegally  demanded,  and  received  and 
retained  by  the  officer;  the  legal  right  to  demand  it  of  the 
officer  as  soon  as  he  receives  it,  and  to  enforce  that  demand 
instantly  by  a  resort  to  the  courts  of  law.  The  State  v.  Dun- 
can, 9  Porter  260. 

4.  If  the  terms,  "  the  part  v  aggrieved,"  are  construed  in 
their  legal  sense,  it  is  manifest  that  Walker  was  not  "  the 
party  aggrieved"  at  the  commencement  of  this  suit  by  him. 
The  execution  against  him  in  the  hands  of  the  officer  was 
for  $2987  yVoi  besides  interest,  costs  and  commissions.  The 
gross  amount  of  the  sales  of  his  property  under  the  execu- 
tion was  only  $2132  jW,  which  is  fully  set  forth  in  the  re- 
turn of  the  officer  on  the  execution.  If  the  officer  claimed 
and  retained  more  for  his  fees  than  the  law  allowed  liim,  out 
of  the  proceeds  of  this  sale,  the  plaintiff  in  the  execution 
was  "  the  party  aggrieved  "  by  this  unlawful  act  of  the  sheriff. 
The  law  itself  made  the  proceeds  of  the  sale  a  satisfaction  of 
the  execution  pro  tanto,  and   the   law  would   not   hold   that 
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Walker,  (the  defendant  in  execution,)  under  these  facts,  could 
have  sustained  any  injury.  Moore  v.  Barclay,  18  Ala.  672; 
Hughson  V.  Burr,  5  Strobhart's  Eq.  Rep.  147. 

5.  The  money  collected  by  the  sheriif  under  the  execution 
was  less  than  the  amount  of  the  execution,  and  the  defendant 
in  the  execution  had  no  legal  right  to  any  part  of  it.  It  was 
in  the  custody  of  the  law.     Z archer  v.  Magee,  2  Ala.  253. 

6.  Such  was  the  state  of  the  facts,  as  existing  at  the  time 
this  suit  was  commenced.  And  it  is  evident,  that  upon  such 
a  state  of  facts.  Walker  had  no  legal  right  against  the  officer, 
which  could  be  enforced  in  siJch  an  action  as  this. 

7.  But  to  obviate  this  insurmountable  legal  difficulty, 
Walker  was  allowed  to  prove  that,  long  after  the  sales  of  the 
property  under  the  execution,  another  execution  issued,  un- 
der which  a  slave  was  levied  on,  and  that  the  proceedings 
under  this  levy  were  stayed  by  order  of  the  plaintiff  in  the 
execution,  and  that  long  after  the  commencement  of  this  suit, 
in  1850,  by  compromise  and  settlement,  he  arranged  with 
Collins,  administrator  c?e  bonis  non  of  Chandler's  estate,  the 
balance  which,  until  then,  remained  due  on  said  execution. 
Walker  was  also  allowed  to  read  "  from  the  records  of  the 
final  settlement "  of  said  Collins,  as  such  administrator,  with 
the  Probate  Court  of  St.  Clair,  sundry  matters  shown  by  the 
bill  of  exceptions ;  the  plaintiffs  in  error  duly  excepting  to 
each  portion  of  this  testimony.  This  suit  was  commenced 
on  the  14th  October,  1846.  There  is  no  plainer  principle  of 
law,  than  that  whiuli  will  not  allow  a  plaintiff  to  establish  his 
right  to  a  recovery  by  proof  of  facts  occurring  subsequent  to 
the  commencement  of  his  suit.  Butler  v.  Lee,  11  Ala.  Rep. 
885. 

8.  The  legal  proposition  asserted  by  the  charge  of  the 
court,  is  simply  this :  A  defendant  in  a  j  udgraent  does  not 
acquire  a  right  of  recovery  against  a  sheriff'  who  sells,  under 
execution,  property  which  yields  less  than  the  amount  of  the 
judgment,  until  "the  amount  of  sales,"  (without  deducting 
either  costs  or  commissions  therefrom,)  is  credited,  and  he, 
(the  defendant  in  the  judgment,)  pays  off"  "the  balance  due 
upon  said  judgment;"  but  if,  "after  crediting  the  amount  of 
sales  of  the  property  levied  upon,"  a  balance  remains  due, 
and  the  defendant  in  the  judgment  pays  off'  "the  balance 
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due  upon  said  judgment,"  he  thereby  and  thereupon  acquires 
a  right  to  recover  from  the  sheriff  or  his  administrators ! 
This  charge  does  not  refer  to  the  jury  the  question,  whether 
the  sheriff  acted  properly  or  improperly,  lawfully  or  unlaw- 
fully ;  whether  he  received  or  retained  any  fees  legal  or  ille- 
gal ;  but  the  charge,  conceding  that  he  acted  legally,  and 
"crediting  the  amount  of  sales  of  the  property  levied  upon" 
on  the  judgment,  asserts  that  the  sheriff  is  liable,  merely  be- 
cause the  defendant  in  the  judgment  paid  off  "the  balance 
due  upon  said  judgment."  The  charge  not  only  violated  the 
law,  by  allowing  Walker  credit  for  "  the  amount  of  the  sales," 
without  deducting  therefrom  the  lawful  costs  and  commis- 
sions, but  in  giving  Walker  a  right  of  action  against  the 
sheriff  merely  because  Walker  had  paid  off  a  valid  judg- 
ment against  himself. 

9.  The  only  plausible  pretext  for  holding  Chenault  liable, 
is  founded  on  the  facts  shown  by  his  return  on  the  original 
execution.  He  never  afterwards  received  any  money  on  any 
of  the  executions  subsequently  issued ;  and  if  he  is  liable  at 
all,  it  must  be  deduced  from  his  receiving  the  $2132  j\%  as 
the  gross  proceeds  of  the  sales  on  the  original  execution,  and 
his  claiming  to  retain  out  of  that  sum,  the  sum  of  $550,  for 
.  "sheriff's  fees  for  victualing,  clothing  and  paying  tax  for  eight 
negroes  twelve  months,  and  commission  fees  on  $2132  yVo  l" 
all  of  which  is  set  forth  in  his  return  on  the  original  execu- 
tion. When  this  case  was  here  at  a  former  term,  it  was  de- 
cided, that  he  was  not  liable  on  these  facts  for  the  statute 
penalty  of  four  fold.  Chenault  v.  Walker,  15  Ala.  R.  605. 
Whether,  if  he  had  received  for  the  performance  of  this 
service,  "more  than  reasonable  compensation,"  he  was  liable 
or  not  liable  to  Walker,  was  a  question  not  decided,  but  left 
open  when  the  case  was  here  before.  The  last  sentence  ia 
the  opinion,  shows  that  if  he  did  receive  "  more  than  a  rea- 
sonable compensation,  he  is  liable  to  be  sued  for  money  had 
and  received  by  him  who  is  legally  entitled  to  it." 

The  question  then  is  open,  and  must  now  be  decided,  who 
was  the  person  "  legally  entitled  to  it."  Thompson  v.  Arm- 
strong, 7  Ala.  256.  Walker,  the  defendant  in  the  judgment, 
was  not  "  legally  entitled  to  "  any  portion  of  the  money  re- 
ceived by  sheriff  Chenault — the  $2132  yVc — it  being  a  much 
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less  sum  than  the  execution  debt.  The  sheriff  having  re- 
ceived this  money  by  sales  under  execution,  the  defendant  in 
the  judgment  was,  ipso  facto,  discharged  to  the  extent  of  the 
$2132  yVoj  from  the  judgment  and  all  further  execution, 
although  the  sheriff  might  have  retained  the  whole  of  it  from 
the  plaintiff  in  the  judgment,  and  have  never  paid  any  of  it 
to  the  plaintiff  in  the  judgment.  Cases  aboved  cited;  Bon- 
durant  v.  Burford,  1  Ala.  364 ;  18  ib.  672 ;  Hughson  v.  Burr, 
5  Strobhart's  Equity  Rep.  1-17.  Inasmuch  as  Walker  had  no 
legal  right  to  any  portion  of  this  $2132  ^Voj  he  cannot  sue 
in  his  own  name  for  any  portion  of  it,  in  a  court  of  law. 
Branch  B'k.  at  Montgomery  v.  Sydnor,  7  Ala.  308 ;  West- 
moreland V.  Davis,  1  Ala.  299 ;  Crow  v.  Boyd's  Admr.,  17 
Ala.  51. 

The  $2132  y/o  received  by  the  sheriff  under  the  execu- 
tion, was,  in  law,  a  partial  payment  of  the  execution,  and  the 
execution  was  thus  far  satisfied  and  extinguished;  and  if, 
instead  of  having  the  proper  legal  satisfaction  allowed  to  him, 
he  afterwards,  with  a  knowledge  of  the  amount  of  the  sales, 
voluntarily  paid  or  compromised  with  the  plaintiff  in  the 
judgment,  the  whole  of  the  judgment,  he  cannot,  in  his  own 
name  or  otherwise,  recover  from  the  sheriff  any  part  of  what 
he  thus  voluntarily  paid ;  nor  can  his  voluntary  payment  in- 
vest him  with  a  right  to  sue  the  sheriff  for  any  part  of  the 
$2132  Vo'^j.  If  a  person,  with  a  knowledge  of  the  facts,  vol- 
untarily pays  a  demand  unjustly  made  on  him,  though  at- 
tempted to  be  enforced  by  legal  proceedings,  it  will  not  be 
considered  as  paid  by  compulsion,  and  he  cannot  recover  it 
back,  or  thereby  acquire  a  legal  right  to  sue  for  a  partial  pay- 
ment made  previously  on  the  same  demand.  Mitchell  v. 
Sanford,  11  Ala.  695,  and  cases  there  cited ;  1  Esp.  Rep.  279 ; 
2  ib.  546-723;  5  Taunt.  R.  147;  4  B.  &  C.  Rep.  290;  Uni- 
versity v.  Keller,  1  Ala.  406. 

J,  T.  Morgan,  contra: 

1.  The  defendants  inquired  into  the  particulars  of  the  de- 
cree of  the  Orphans'  Court,  on  cross-examination  of  witness, 
Collins,  and  this  after  they  had  objected  to  the  introduction 
of  the  record,  when  offered  by  the  plaintiff.  No  exception 
was  taken  at  the  time  the  evidence  was  offered,  but  afier  it 
19 
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was  admitted,  the  defendants  oifered  to  withdraw  the  proof 
they  had  offered  on  the  cross-examination  of  Collins.  This 
the  court  refused  to  allow,  and  the  defendants  excepted. 
There  was  no  surprise  on  the  part  of  the  defendants,  but  it 
was  a  mere  experiment,  which  turned  to  their  disadvantage, 
and  they  should  be  held  to  it. 

2.  Besides,  the  proof  was  relevant,  to  show  that  the  agree- 
ment between  Hampton  et  al.  executors  of  Chandler,  and 
Walker,  the  plaintiff,  which  is  mentioned  in  one  of  the  re- 
turns of  Chenault,  upon  a  fi.  Ja,^  that  the  Ji.  fa.  should  be 
suspended  until  it  could  be  ascertained  what  was  due  Walker 
as  a  distributee  or  legatee  of  the  estate  of  Joel  Chandler, 
deceased,  was  made  upon  a  sufficient  consideration,  and  that 
it  was  an  agreement  perfect  in  its  terms,  but  not  certain  as  to 
the  amount  which  might  be  due  either  way,  and  that  it  was 
an  agreement  made  upon  good  faith,  and  one  upon  which 
Walker  might  honestly  rely.  It  is  somewhat  like  the  case 
where  the  parties  have  agreed  to  a  matter  of  set-off,  which  is 
not  reduced  to  certainty  as  to  the  amount  before  suit  is 
brought,  but  becomes  certain  by  subsequent  settlement.  It 
would  still  be  a  good  set-off,  and  the  evidence  of  a  subsequent 
settlement  would  be  relevant  and  proper. 

3.  The  other  material  question  is,  upon  the  charge  given. 
The  record  showed,  that  on  the  4th  November,  1844,  the 
judgment  was  credited  with  $1618  rVo>  ^^^  ^^  costs  up  to 
that  time.  This  was  evidence  about  which  there  was  no  dis- 
pute in  point  of  fact,  but  the  legal  effect  of  which  was  to  be 
decided  by  the  court.  It  was  matter  of  record,  and  the  court, 
in  deciding  upon  the  legal  effect  of  the  evidence,  considered 
it  presumptive  against  the  sheriff",  that  $1618  -rVo  ^^^^  ^^^ 
amount  actually  credited  on  the  judgment,  and  that  if  the 
plaintiff  had  paid  the  balance  due  upon  the  judgment  before 
the  commencement  of  this  action,  he  could  recover.  "  The 
balance  due  upon  the  judgment"  was  the  balance  due  after 
allowing  the  credit  of  $1618  ^\\  on  the  judgment;  and  the 
court  properly  held  the  sheriff  bound  by  the  effect  of  his  ad- 
mission on  the  record  to  that  effect.  Could  the  jury  have 
been  misled  by  this  charge?  The  evidence  conclusively 
established  that  the  sheriff  had  appropriated  only  $1618  ^W 
to  the  judgment,  and  it  would  be  an  unjust  criticism  upon 
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the  charge  of  the  court  to  condemn  it,  because  it  would  not 
be  a  correct  proposition  in  every  case.  It  was  correct  upon 
the  facts  of  this  case,  and  that  was  sufficient. 

4.  The  court  did  not  undertake  to  fix  the  amount  of  the 
recovery.  The  charge  upon  that  point  was  general,  as  to  the 
mere  right  to  recover.  If  the  defendants  wanted  a  more 
specific  charge,  they  should  have  asked  for  it. 

5.  The  charge  refused  asserts  the  proposition,  that  an  ad- 
ministrator de  bonis  non  has  no  right  to  a  judgment  in  favor 
of  the  administrator  in  chief,  when  the  administrator  de  bonis 
non  was  appointed  prior  to  the  act  of  1846.  It  is  inconceiv- 
able how  the  plaintiff's  right  to  recover  "in  this  form  of 
action,"  could  depend  upon  the  fact,  that  Chenault  was  or 
was  not  the  administrator  de  bpnis  non  of  the  estate  of  Chan- 
dler, deceased. 

6.  As  to  conclusiveness  of  sheriff's  return,  see  Clark  v. 
Gary,  11  Ala.  Rep.  102;  Haynes  v.  Wheat  &  Ferrell,  9  ib. 
246. 

7.  The  return  of  the  sheriff  makes  an  illegal  appropriation 
of  money  to  his  own  use,  and  is  so  far  a  breach  of  duty,  and 
a  breach  of  his  bond.  If  he  had  taken  all  the  money  col- 
lected for  fees,  the  case  would  not  have  been  stronger.  The 
plaintiff  could  have  appropriated  the  money  in  the  sheriff's 
hands  to  the  satisfaction  of  his  debt,  but  he  may  leave  that 
matter  to  the  defendant  if  he  choose.  The  defendant  may 
compel  the  sheriff  to  pay  it  to  the  debt,  or  he  may  sue  for  it ; 
and  if  the  plaintiff  chooses  to  consider  it  as  no  satisfaction, 
and  sues  out  an  execution,  the  defendant  is  remitted  to  his 
rights  against  the  sheriff.  Commonwealth,  use  of  Clark  v. 
Williams,  4  Littell  335. 

8.  If  the  defendant,  treating  the  return  of  the  sheriff  as 
conclusive,  pay  oft'  the  balance  of  the  debt,  the  sheriff  is  estop- 
ped from  setting  up  the  rights  of  the  plaintiff  in  execution. 
How  can  he  insist  upon  a  right  which  the  plaintiff  himself 
could  not  set  up  ?     Meriam  v.  Armstrong,  22  Vert,  26. 

9.  Whose  money  has  Chenault  in  his  hands  ?  The  plain- 
tiff in  ihe  execution  has  abandoned  his  right  to  it,  if  he  ever 
recognized  it.  He  had  the  right  to  abandon  it ;  at  all  events, 
as  against  the  sheriff,  who  is  only  the  agent  of  the  law  to  col- 
lect the  money,  and  the  money  in  his  hands  belongs  to  the 
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defendant,  whenever  the  plaintiif  is  satisfied.  If  this  were 
not  the  law,  the  defendant  could  have  no  redress,  if  the  sheriff 
were  to  collect  more  than  is  due  upon  an  execution ;  or  when 
the  defendant,  while  the  money  is  in  the  hands  of  the  sheriff, 
on  motion,  has  a  credit  entered  upon  the  execution,  not  ap- 
pearing on  the  record. 

PHELAN,  J. — When  this  case  was  here  before,  (16  Ala. 
605,)  it  was  decided,  that  the  facts  of  the  case  would  not  au- 
thorize an  action  under  the  statute  for  four  fold  the  amount 
of  the  fees  which  had  been  charged  and  taken  by  the  sheriff. 
See  that  decision. 

We  can  treat  it  now  only  as  an  ordinary  actiOji  of  debt  by 
Walker  against  Chenault,  for  ij^oney  had  and  received.  Such 
being  its  character,  the  right  to  revive  against  Chenault's  rep- 
resentatives, admits  of  no  controversy. 

The  main  question  in  the  case  may  be  put  thus :  Can  a 
defendant,  whose  property  has  been  sold  under  execution, 
and  when  the  sheriff  appropriates  to  himself,  out  of  the  mon- 
ey collected,  fees  to  a  greater  amount  than  he  is  allowed  by 
law,  recover  the  excess  so  taken  over  and  above  the  lawful 
fees,  in  an  action  for  money  had  and  received  against  the  sher- 
iff, when  the  money  so  collected  is  not  more  than  sufficient 
to  satisfy  debt  and  lawful  costs  ? 

It  is  necessary  here  to  ascertain  to  whom  money  in  a  sher- 
iff's hands,  which  has  been  collected  under  execution,  prop- 
erly belongs.  Is  it  the  money  of  the  plaintiff,  or  of  the  de- 
fendant ?  or  does  it  remain  in  an  uncertain  state  as  to  its  true 
owner,  which  uncertainty  is  to  be  determined  by  some  act  of 
the  sheriff,  as  to  the  manner  in  which  he  will  appropriate  it? 
The  money  is  the  money  of  the  plaintiff.  Many  well  settled 
principles  lead  directly  to  this  conclusion. 

Even  before  a  sale  or  the  collection  of  money,  a  levy  and 
seizure  by  the  sheriff  of  property  of  the  defendant  sufficient 
to  satisfy  the  judgment,  discharges  the  defendant.  Campbell 
v.  Spence,  4  Ala.  543.  A  defendant  is  not  even  bound  to 
look  after  his  property,  after  it  has  been  taken  by  the  sheriff 
in  execution.  After  that,  the  sheriff  becomes  the  agent  of 
the  plaintiff,  and  will  be  responsible  to  him  alone  for  its  safe 
keeping.     Settle  this  principle,  and  you  settle  the  question. 
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If  the  sheriff  is  the  agent  of  the  plaintiff  for  the  safe  keep- 
ing of  the  property,  and  the  law  devolves  upon  him  the  duty 
to  sell  it,  he  of  course  becomes  his  agent  to  account  to  him 
for  the  proceeds  of  the  property  when  sold.  See  Moore  v. 
Barclay,  18  Ala.  672 ;  Hughson  v.  Burr,  5  Strobhart's  Bq. 
Rep.  147. 

The  money  is  sometimes  said  in  such  case  to  be  in  the  cus- 
tody of  the  law,  but  always  as  money  of  the  plaintiff,  or  of 
some  one  standing  in  his  shoes. 

But  it  may  be  said  the  sheriff'  has  a  lien  for  his  fees,  and  is 
authorized  to  retain  them,  when  he  pays  over  money  to  the 
plaintiff;  and  that  if  he  retains  more  than  is  lawful,  and  the 
defendant  has  property,  the  plaintiff,  rather  than  trouble  him- 
self in  a  contest  with  the  sheriff  about  his  fees,  will  only  sue 
out  another  execution,  when  the  money,  deducting  the  fees 
claimed  and  retained  by  the  sheriff,  proves  insufficient  to  sat- 
isfy his  judgment.  But  he  cannot  lawfully  do  this ;  the  de- 
fendant, if  he  be  vigilant  about  his  rights,  as  every  man  is 
bound  to  be,  will  not  suffer  it.  If  the  sheriff  proceeds  to 
levy  again,  after  he  has  sold  property  enough  to  pay  the 
plaintiff  his  judgment,  together  with  all  lawful  eosts  and 
charges,  he  can  be  prevented  by  the  defendant  by  petition  for 
a  supersedeas.  Thus  the  plaintiff  can  be  compelled  to  adjust 
with  the  sheriff,  the  question  of  the  lawfulness  of  fees  claim- 
ed by  him ;  and  this  shows,  that  the  duty  to  do  so  devolves 
on  the  plaintiff,  by  the  very  nature  of  the  relation  existing 
between  them.  Hence,  it  appears,  that  when  the  amount  col- 
lected will  simply  cover  debt  and  costs,  or  falls  under  that 
amount,  and  the  sheriff  retains  more  costs  than  he  is  allowed 
by  law,  the  money  he  so  appropriates  is  the  money  of  the 
plaintiff,  and  he  must  look  after  it,  and  the  extent  of  the 
sheriff's  lien  upon  the  fand  must  be  settled,  in  case  of  a  con- 
troversy, between  him  and  the  plaintiff. 

If,  in  the  first  instance,  the  sheriff  sells  the  property  of  the 
defendant  for  more  than  will  pay  the  debt  and  costs,  in  that 
case,  it  is  true,  the  defendant  is  required  to  look  afler  the  sur- 
plus. But  the  right  of  the  defendant  to  money  in  the  sher- 
iff's hands  arising  from  a  sale  of  his  property  never  accrues, 
unless  there  is  a  surplus  over  and  above  the  amount  sufficient 
to  pay  debt  and  lawful  costs.     That  was  not  the  state  of  facts 
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here.  The  money  collected  did  not  amount  to  enough  to  pay 
the  debt  itself,  by  nearly  a  thousand  dollars. 

It  seems  to  have  been  supposed  on  the  part  of  plaintiff  be- 
low, that  after  the  $2132  j\\  was  received  by  the  sheriff  from 
the  sale  of  his  slaves,  and  after  the  sheriff  claimed  and  ap- 
propriated $550  of  this  sum  for  keeping  them,  and  even  after 
this  suit  was  instituted,  he  (the  plaintiff,)  might  settle  with  or 
pay  Chandler's  executors  the  amount  they  claimed  to  be  due, 
alloAving  the  charge  of  $550,  so  appropriated  by  the  plaintiff, 
to  be  deducted  as  a  proper  charge  or  lien  upon  the  funds  he 
had  collected,  and  then  recover  back  from  the  sheriff  in  this 
action  the  amount  of  that  charge,  or  so  much  of  it  as  was 
not  lawful. 

Such  a  conclusion  will  be  found  to  conflict  with  two  sound 
and  well  established  rules  of  law. 

In  the  first  place,  it  conflicts  with  the  rule  which  forbids 
the  legal  assignment  of  a  mere  chose  in  action.  The  execu- 
tors of  Chandler  could  not  transfer  to  Walker  the  right  to 
sue  Chenault  in  his  own  name,  for  money  had  and  received 
by  Chenault  to  their  use,  if  the  transfer  were  made  in  the 
most  direct  and  formal  manner.  But  here  there  is  no  formal 
transfer ;  and  it  is  only  argued  that  a  payment  by  Walker 
to  them  of  a  certain  amount  claimed  by  them  to  be  due  on 
their  judgment,  not  counting  the  money  unlawfully  retained 
by  Chenault  as  fees,  as  any  payment  to  them,  will  enable 
Walker  to  go  upon  Chenault  for  the  money  so  unlawfully 
retained  by  him,  by  suit  in  his  own  name.  This  is  only  an 
indirect  attempt  to  get  at  that  which  cannot  be  done  directly, 
the  transfer  or  assignment  of  their  right  to  sue.  Bi-.  B'k.  v. 
Sydnor,  7  Ala.  308. 

In  the  second  place,  it  conflicts  with  the  rule  that  a  man 
cannot  recover  on  a  cause  of  action  which  accrues  after  suit 
brought.  The  cause  of  action,  if  any,  which  accrued  to 
Walker  from  this  settlement  with  Chandler's  representatives, 
accrued  at  the  date  of  that  settlement,  which  is  shown  by  the 
record  to  have  taken  place  in  1850,  several  years  after  this 
suit  was  instituted. 

It  appears,  that  Chenault  became  the  administrator  de  bonis 
non  of  Chandler's  estate  before  the  suit  was  brought,  and  so 
united  in  himself  for  a  time  the  characters  of  plaintiff  in  that 
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judgment  against  Walker  and  the  sherifl^  who  retained  in  his 
hands  the  illegal  fees.  That  will  not  affect  the  principles  we 
have  been  considering.  No  settlement  is  shown  to  have  been 
made  between  him  and  Walker,  Avhile  he  was  administrator 
de  bonis  non;  and  the  argument  in  support  of  Walker's 
right  to  sue,  even  unsound  as  it  is,  is  all  based  upon  the  idea 
of  a  settlement  and  payment  of  the  whole  demand,  illegal 
fees  included,  by  Walker  to  Chandler's  representatives.  Had 
he  settled  with  Chenault  at  the  time  the  latter  was  adminis- 
trator de  bonis  non,  and  paid  these  fees  the  second  time,  his 
right  to  recover  them  back  would  have  been  forbid  upon 
another  principle  still,  viz :  the  voluntary  payment  of  money 
to  another  with  a  knowledge  of  all  the  facts  of  the  case.  11 
Ala.  695. 

The  charge  of  the  court  says :  "If  there  was  a  balance 
due  to  Chandler's  executors  by  Walker,  after  crediting  the 
amount  of  the  sales  of  the  property  levied  on  by  Chenault, 
at  the  commencement  of  this  suit,  then  plaintiff  cannot  re- 
cover." This  was  a  correct  proposition.  But  the  court  adds : 
"  But  if  the  jury  believe  that  plaintiff  (Walker)  had  paid  off 
and  discharged  the  balance  due  on  the  judgment  before  the 
commencement  of  this  suit,  the  plaintiff  was  entitled  to 
recover." 

The  latter  clause  of  this  charge  does  not  correspond,  it  will 
be  readily  seen,  with  the  views  we  have  expressed,  bearing 
in  mind  the  facts  of  the  case,  that  the  money  collected  in  the 
first  instance  by  the  sheriff  under  the  levy  and  sale,  was  not 
sufficient  to  satisfy  even  the  debt,  without  the  costs.  In  such 
a  case,  the  money  collected  is  the  money  of  the  plaintiff  in 
execution,  subject  to  the  sheriff's  lien  for  his  lawful  fees  and 
charges ;  and  the  duty  devolves  on  the  plaintiff  to  see  that 
no  more  of  it  is  retained  or  appropriated  by  the  sheriff  than 
he  is  lawfully  entitled  to.  And  if  the  defendant  does  not 
look  to  his  interests  to  see  that  this  is  done,  but  chooses  to  go 
on  and  settle  with  the  plaintiff,  without  compelling  him  to 
settle  with  the  sheriff,  he  cannot  thereby  acquire  a  right  to 
sue  the  sheriff  in  his  own  name  for  the  illegal  fees,  as  money 
had  and  received  to  his  use,  in  virtue  of  the  payment  made 
by  him  to  the  plaintiff  in  the  judgment,  as  this  would  be  in 
effect  to  authorize  the  legal  assignment  of  a  chose  in  action. 
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As  this  point  must  be  decisive  of  the  case,  now  and  here- 
after, we  deem  it  unnecessary  to  notice  the  charge  requested 
by  the  defendant  below,  which  the  court  refused. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 

Chilton,  C.  J.,  did  not  sit  in  this  cause,  having  been  of 
counsel  before  his  election  to  the  bench. 


EAINEY  vs.  CAPPS. 


1.  The  relation  of  landlord  and  tenant  may  be  presumed  from  the  conduct  of 
the  parties  in  reference  to  each  other,  and  in  respect  to  the  lands  which  are 
the  subject  of  the  rent, 

2.  An  agreement  made  on  Sunday,  for  the  rent  of  laud,  is  void  under  the  statute, 

and  cannot  be  set  up  by  either  party  as  a  contract ;  yet  it  may  be  looked  to, 
in  connection  with  other  circumstances,  to  explain  the  character  of  the  de- 
fendant's possession,  and  to  account  for  the  subsequent  conduct  of  both  par- 
ties in  relation  to  the  land :  it  may  be  proved  as  a  declaration  or  admission  on 
the  part  of  the  plaintiff,  forming  pai't  of  the  res  gestoe.. 

3.  When  a  tenant  is  sued  for  unlawful  detainer,  it  is  not  necessary,  in  order  to 

make  out  his  defence,  that  he  should  show  all  the  terms  of  the  contract  of 
rent ;  it  is  sufficient,  if  he  shows  that  he  is  in  as  the  tenant  of  the  plaintiff, 
for  a  term  which  is  unexpired  when  the  proceeding  is  instituted.  If  the  hold- 
ing for  the  entire  term  is,  by  the  contract  of  lease,  made  to  depend  upon  some 
act  to  be  done  by  him  before  its  commencement  or  during  its  continuance, 
the  plaintiff  must  show  this,  and  if  lie  fail  to  do  so,  and  to  insist  upon  it,  he 
w^ill  be  held  to  have  waived  it. 

Error  to  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  Kobt.  Dougherty. 

Kainey  commenced  a  proceeding  under  the  statute  for  un- 
lawful detainer,  against  Capps,  before  a  justice  of  the  peace. 
On  the  trial,  a  judgment  was  rendered  for  the  defendant,  from 
which  the  plaintiif  appealed  to  the  Circuit  Court. 

On  the  trial  in  that  court,  as  appears  by  the  bill  of  excep- 
tions, it  was  proved  that  the  land  in  controversy  was  pos- 
sessed by  one  Jackson  for  several  years,  who  sold  it  to  plain- 
tiff and  one  McElro}'-,  and  delivered  to  them  the  possession ; 
that  while  plaintiff  and  McElroy  were  so  possessed,  they  rented 
the  premises  in  dispute  to  the  defendant  and  one  Jones,  to  be 
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used  by  them  as  a  brick  yard  for  making  and  burning  bricks, 
during  the  year  1850;  that  during  this  year  the  plaintiff 
bought  out  the  interest  of  McElroy  in  the  premises ;  that 
some  time  in  the  month  of  December,  1850,  defendant  and 
Jones  made  a  contract  with  the  plaintiff,  by  which  they  rented 
the  premises  for  the  year  1851  at  $65  per  annum ;  that  de- 
fendant remained  in  possession  until  the  last  of  March,  1851 ; 
that  Jones  had  withdrawn  from  the  business  of  brick  making, 
and  the  defendant  was  alone  in  possession ;  that  between  the 
first  of  January  and  last  of  March,  1851,  the  defendant  had 
dug  up  clay  enough  to  make  thirty  or  forty  thousand  brick, 
had  cut  a  large  quantity  of  wood  to  burn  them,  and  had 
hauled  poles  and  boards  to  make  shelters,  &c. ;  that  plaintiff 
was  a  practising  physician,  residing  within  a  half  mile  of  the 
brick  yard,  and  had  loaned  the  defendant  his  wagon  to  haul 
the  poles  and  boards  aforesaid ;  that  Jones  had  never  informed 
the  plaintiff  that  he  had  withdrawn  from  the  business  of  mak- 
ing brick ;  that  the  defendent,  about  the  last  of  March,  1851, 
tendered  the  plaintiff  his  note  for  $65,  with  Jones  as  security, 
for  the  rent  agreed  on  for  the  year  1851 ;  plaintiff  refused  to 
receive  it,  and  gave  the  defendant  notice  to  quit,  which  he 
refused  to  do ;  that  the  contract  for  rent  for  the  year  1851 
■was  made  on  Sunday ;  that  Jones,  without  the  knowledge  or 
consent  of  the  plaintiff,  had  agreed  with  the  defendant  to  let 
him  have  the  brick  yard.  It  was  also  proved,  that  the  de~ 
fendant  was  solvent ;  that  the  note  tendered  was  good,  and 
the  brick  yard  was  on  a  public  road.  This  was  all  the  evi- 
dence in  the  case,  and  the  court  charged  the  jur}*: 

1.  That  if  they  believed,  from  the  evidence,  that  the  contract 
between  the  plaintiff  and  Jones  and  the  defendant  was  made 
on  Sunday,  it  was  void ; 

2.  That  although  that  contract  might  be  void,  yet,  if  they 
found  from  the  evidence  that  the  defendant  remained  in  pos- 
session of  the  brick  yard  alone,  and  Avithout  Jones,  from  the 
first  of  January,  1851,  to  the  last  of  March  of  that  year,  mak- 
ing preparations  for  brick  making,  and  plaintiff  knew  he  was 
proceeding  alone,  and  they  must  look  to  the  evidence  show- 
mg  his  means  and  opportunity  of  knowing,  then  the  law 
would  imply  a  contract  between  the  plaintiff  and  defendant 
for  the  rent  of  the  brick  yard  for  the  vear  1851,  and  the 
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plaintiff  could  not  recover.     To  this  charge  the  plaintiff  ex- 
cepted. 

The  plaintiff  then  asked  the  court  to  charge : 

1.  That  if  Jackson  had  possession,  and  sold  to  liainey  & 
McElroy,  and  Rainey  kept  possession  afterwards,  defendant 
holds  unlawfully,  and  the  plaintiff  should  recover,  if  he  made 
demand  of  the  possession,  and  gave  notice  to  quit  before  suit 
was  brought ; 

2.  That  if  the  defendant  and  Jones  rented  the  premises 
from  the  plaintiff  for  the  year  1851,  neither  Jones  nor  de- 
fendant had  any  right  to  rent  them  again  without  complying 
first  with  the  contract  with  plaintiff ; 

3.  That  unless  the  jury  find  that  the  defendant  is  in  pos- 
session under  the  same  terms  as  in  1850,  the  plaintiff  must 
recover,  if  before  suit  brought  he  gave  the  defendant  notice 
to  quit. 

4.  That  under  the  facts  of  this  case  the  plaintiff  is  enti- 
tled to  recover. 

These  charges  were  refused,  and  the  plaintiff  excepted. 
The  errors  here  assigned  are : 

1.  That  the  court  erred  in  the  second  charge  given ; 

2.  It  erred  in  refusing  the  several  charges  asked. 

Gayle  &  GrAYLE,  for  plaintiff  in  error : 

It  must  be  remembered  that  the  facts  set  out  in  the  bill  of 
exceptions  are  all  that  were  in  evidence.  Under  these  the 
questions  arise  which  the  charge  and  the  refusal  to  charge 
present. 

1.  The  lirst  charge  refused  was  erroneous.  The  charge 
asked  is  founded  upon  the  idea,  that  the  contract  for  1851 
was  void,  as  being  made  on  Sunday,  and  that  the  defendant 
was  in  possession  as  a  tenant  at  sufferance.  The  evidence 
shows  this  to  be  the  true  relation  of  the  parties ;  at  all  events, 
the  facts  show  that  defendant  was  holding  over,  and  the  charge 
ought  to  have  been  given.  See  1  Black.  Com.  cap.  9,  p.  150 ; 
Clay's  Dig.  p.  250,  §  5. 

2.  The  second  charge  refused  should  have  been  given.  It 
was  a  part  of  the  contract  for  the  rent  of  1851  that  Jones  & 
Capps  should  give  their  joint  notes,  as  shown  by  the  evidence. 
While  this  contract  was  not  complied  with,  Jones  abandons 
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the  contract  to  Capps  without  Rainey's  knowledge,  and  Capps 
alone  offers  a  note  with  Jones  as  security.  Jones  and  Capps 
had  no  right  to  the  premises,  even  for  their  own  use,  without 
complying  with  their  contract.  2  Taunton  p.  148 ;  and  there- 
fore, after  demand  made  by  plaintiff,  he  ought  to  recover. 

3.  As  to  the  third  charge,  the  facts  show  that  defendant  is 
a  tenant  at  sufferance,  unless  he  shows  that  he  is  in  posses- 
sion under  the  same  terms  as  in  1850 ;  and  even  if  he  is  not 
a  tenant  at  sufferance,  he  is  at  least  a  tenant  holding  over 
under  the  rent  of  1850,  and  therefore  after  demand  made  be- 
fore suit  by  plaintifi"  plaintiff  ought  to  recover. 

4th.  The  fourth  charge  should  have  been  given,  that  under 
the  facts  of  this  case  the  plaintiff  is  entitled  to  recover. 

The  facts  are  plain,  uncontradicted  and  not  conflicting,  and 
show  defendant  to  be  a  tenant  holding  over  and  plaintiff  en- 
titled to  recover.  Paul  v.  Meek,  6  Ala.  753 ;  Clements  v. 
Loggins,  1  Ala.  623 ;  Stewart  v.  Hood,  10  Ala.  600 ;  Hen- 
derson V.  Mabry,  13  Ala.  713 ;  Gillespie  v.  Battle,  15  Ala. 
276 ;  Nelms  v.  Williams,  18  Ala.  650 ;  Williams  v.  Shackel- 
ford, 16  Ala.  318 ;  Boyd  &  Co.  v.  Mclver,  11  Ala.  822. 

LIGON,  J. — The  second  aflirmative  charge  of  the  court 
below  forms  the  subject  of  the  first  assignment  of  error. 

That  charge  in  effect  affirms,  that  the  relation  of  landlord 
and  tenant  may  be  presumed  from  the  conduct  of  the  parties 
in  reference  to  each  other,  and  in  respect  to  the  lands  which 
are  the  subject  of  the  rent;  and  that  if  the  facts  of  the  case 
are  such,  in  the  estimation  of  the  jury,  as  to  exclude  every 
other  reasonable  hypothesis,  then  the  law  will  imply  that  the 
relation  of  landlord  and  tenant  does,  in  fact,  exist. 

We  do  not  think  there  is  any  error  in  this  charge,  when  it 
is  taken,  as  it  must  be,  in  reference  to  all  the  proof  in  this 
case.  Every  other  relation  in  life  may  be  presumed  from  cir- 
cumstances, and  the  conduct  of  the  parties ;  and  we  are  una- 
ble to  perceive  any  good  reason  why  that  of  landlord  and 
tenant  should  form  an  exception  to  the  rule.  Marriage,  filia- 
tion, agency  and  a  number  of  others  may  all  be  so  established. 
But  these  circumstances  may  be  explained,  or  rebutted  by 
evidence  of  facts  which  tend  to  show  that  such  relations  do 
not,  in  truth,  exist. 


292  ^^_  ALABAMA. 

Rainey  v.  Capps. 


The  fact  of  renting  for  a  single  year  may  as  well  be  estab- 
lished by  circumstantial  evidence  as  any  other,  and  if  the 
declarations,  conduct,  and  acts  of  the  parties  are  such,  that 
they  cannot  be  reasonably  accounted  for  on  any  other  hypo- 
thesis, the  law  will  presume  that  the  relation  of  landlord  and 
tenant  exists  between  them. 

Let  us  examine  the  facts  of  this  case  in  reference  to  this 
rule.  The  testimony  shows,  that  the  plaintiff  had  rented  the 
lands  in  controversy  for  the  year  1850  to  the  defendant  and 
Jones,  to  be  used  by  them  as  a  brick  yard ;  that  in  the  month 
of  December  of  that  year  he  made  an  agreement  with  them 
for  the  rent,  for  the  same  purposes,  during  the  year  1851, 
stipulating  the  sum  to  be  paid  as  rent  money.  This  agree- 
ment, being  made  on  Sunday,  is  void  for  immorality,  and 
consequently  neither  party  can  set  it  up  as  an  agreement ;  yet 
it  may  well  be  looked  to  as  a  circumstance,  with  others,  to 
account  for  their  after  conduct  in  relation  to  the  possession  of 
the  premises  after  the  expiration  of  the  first  term  of  rent. 
On  the  first  of  January,  1851,  the  defendant  still  occupies  the 
premises,  devoting  them  to  the  same  use  to  which  he  and  his 
partner  had  applied  them  the  year  before.  Jones  withdraws 
from  the  business  of  brick  making,  but  the  defendant  goes  on 
to  make  all  the  arrangements  necessary  for  their  successful 
manufacture.  The  plaititiif  lives  within  eight  or  nine  hun- 
dred yards  of  the  brick  yard,  at  which  Capps  had  been  em- 
ployed from  the  first  of  January  until  the  last  of  March,  dig- 
ging up  clay  to  make,  and  hauling  poles  and  boards  to  shel- 
ter, some  forty  thousand  bricks.  In  hauling  the  poles  and 
boards  he  has  the  use  of  the  plaintiff's  wagon,  and  this,  under 
a  loan  from  hira.  Three  months  are  thus  spent  by  Capps  in 
labor,  directed  to  the  manufacture  of  bricks,  the  use  to  which 
the  lands  had  been  previously  applied.  Can  it  be  possible 
that  these  things  could  have  happened  without  the  plaintiff's 
knowledge  ?  And  knowing  them,  is  it  at  all  probable  that 
he  would  have  permitted  them,  if  the  relation  of  landlord 
and  tenant  had  not  existed  between  the  parties  for  that  year? 

These  facts  tend  strongly,  if  not  conclusively,  to  prove  the 
renting  for  the  year  1851.  And  when  the  conduct  of  the 
parties  is  referred  to  what  was  said  by  them  in  December  of 
1850,  the  tenancy  and  term  of  the  defendant  are  too  well  es- 


JANUARY  TERM,  1853.  298 

Bainey  v.  Cappe. 


tablished  to  be  seriously  doubted.  He  is  not  to  be  regarded 
as  a  tenant  holding  over  from  his  former  term,  but  as  one 
who  confessedly  holds  for  a  new  term  of  one  year ;  for  the 
agreement  made  on  Sunday,  though  void  as  such,  may  be 
looked  to,  in  order  to  explain  the  character  of  the  defendant's 
possession,  and  to  account  for  the  subsequent  conduct  of  both 
parties  in  relation  to  the  premises  in  dispute.  It  may  be 
proved  as  the  declarations  or  admissions  of  the  plaintiff,  which 
form  a  part  of  the  res  gestce,  and,  we  apprehend,  the  fact  that 
these  declarations  or  admissions  were  made  on  Sunday,  would 
not  impair  or  affect  their  character  as  evidence.  Considered 
alone,  they  would  confer  no  legal  rights  on  the  defendant, 
but  taken  in  connection  with  the  subsequent  conduct  of  the 
parties,  and  the  other  facts  of  the  case,  they  tend  to  ex- 
plain the  nature  of  the  defendant's  possession.  These  facts 
proved,  and  the  law  will  presume  that  the  relation  of  land- 
lord and  tenant  existed  between  the  plaintiff  and  defendant 
for  the  year  1851. 

To  enable  the  defendant  to  maintain  his  possession  against 
the  plaintiff,  in  a  proceeding  under  the  statute  for  unlawful 
detainer,  it  is  not  necessary  that  he  should  show  all  the  terms 
of  the  contract  of  rent ;  it  is  sufficient,  if  he  shows  that  he  is 
in,  as  the  tenant  of  the  plaintiff,  for  a  term  which  is  unex- 
pered,  when  the  proceeding  against  him  is  instituted.  If  his 
holding  for  the  entire  term  is,  by  the  contract  of  lease,  made 
to  depend  upon  some  act  to  be  done  by  him  before  its  com- 
mencement, or  during  its  continuance,  it  is  for  the  plaintiff"  to 
show  it,  and  if  he  fail  to  do  so,  and  to  insist  upon  it,  he  will 
be  held  to  have  waived  it. 

If  in  this  case  the  possession  of  the  premises  in  dispute  by 
the  defendant  for  the  year  1851  was,  by  the  agreement  under 
which  he  held,  made  to  depend  upon  the  fact,  that  Jones  was 
to  occupy  them  jointly  with  him,  the  plaintiff  should  have 
shown  it  by  his  proof ;  and  since  he  has  failed  to  do  so,  we 
cannot  presume  it,  but  must  conclude,  from  the  fact  that  he  per- 
mitted the  defendant  to  remain  in  the  possession  alone  for  one 
fourth  of  the  term,  that  such  a  stipulation  did  not  exist ;  or 
if  it  did  exist,  he  waived  it. 

It  is  needless  to  review,  with  particularity,  the  charges  asked 
by  the  plaintiff,  and  refused  by  the  court.    It  is  sufficient  to 
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say,  that  the  three  first  are  inapplicable  to  the  case  when  all 
the  proof  is  considered,  and  if  given,  would  have  been  well 
calculated  to  mislead  the  jury ;  while  the  fourth  is  directly 
repugnant  to  our  view  of  the  law  of  the  case. 

There  was,  therefore,  no  error  in  refusing  them.  And  as 
we  have  seen  that  the  charge  given  was  unexceptionable,  the 
judgment  of  the  court  below  must  be  affirmed. 


WALKER  vs.  BOLLING. 

1.  On  priuciples  of  public  policy,  a  master  is  liable  to  third  pei-sons  for  the  mis- 

feasance, uegligence  or  oniissious  of  duty  of  bis  8er\ant,  while  acting  within 
the  scope  of  his  employment ;  but  the  coiuls  have  refused,  upon  considera- 
tions peculiar  to  the  relation  of  master  and  servant,  to  apply  this  rule  to  cases 
where  one  servant  receives  an  injury  from  the  negligence  of  another,  while 
both  are  acting  iu  the  common  business  of  the  same  master. 

2.  The  master  is  bound  to  use  ordinary  care  towards  his  servant,  and  not  expose 

him  to  unnecessary  risks  ;  and  this  duty  he  does  not  discharge,  when  he  asso- 
ciates with  him  in  a  service  of  peril  those  who  are  wanting  in  ordinaiy  skill 
and  prudence. 

S.  The  owner  of  a  steamboat  is  responsible  for  injuries  to  a  slave  employed  as  a 
deck  hand  t>n  the  boat,  wlweh  are  caused  by  the  explosion  of  the  boat  through 
the  habitual  gross  negli'C  iice  of  the  first  engineer,  of  which  the  captain  had 
been  informed. 

4.  The  fact  that  the  eugineoi  was  licensed  is  prima  facie  proof  of  his  compe- 
tency, but  does  not  authorize  the  captain  to  retain  liirn  after  he  has  been  in- 
formed of  his  habitual  gro.s.-<  negligence. 

&  Where  there  is  a  general  nijiiiiiger  or  superintendent,  who  is  invested  by  the 
common  employer  with  the  duty  and  authority  of  employing  and  dismissing 
the  inferior  agents  or  servants  who  are  under  him,  the  master  is  responsible 
for  acts  of  negligence  on  the  part  of  the  superintendent  in  failing  to  exercise 
due  care  and  diligence  in  employing  competent  agents,  or  in  not  dismissing 
those  who  are  proved  to  be  incompetent.    (Per  Phelan,  J.) 

Error  to  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  John  Bragg. 

Trespass  on  the  case  by  Boiling  against  Walker,  to  re- 
cover damages  from  the  defendant  as  the  owner  of  the  steam- 
boat "  Olive,"  for  the  value  of  one  slave,  named  Isaac,  al- 
leged to  have  been   killed,  and  of  several  others  alleged  to 
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have  been  injured,  by  the  explosion  of  the  boilers  of  said 
boat ;  the  explosion  having  occurred,  it  is  alleged,  through 
the  negligence  of  the  first  engineer  of  the  boat.  The  slaves 
had  all  been  hired  by  their  owner  as  deck  hands  on  the  boat. 

The  proof  in  the  case  showed,  that  Munch,  the  first  engi- 
neer, was  grossly  careless  and  negligent  of  his  duties,  for 
some  time  previous  to  the  explosion ;  that  he  was  often  found 
asleep  during  his  watch,  and  that  he  oftentimes,  when  on 
duty,  did  not  try  the  water  in  the  boilers  oftener  than  once 
an  hour,  although  a  proper  degree  of  care  on  steamboats  re- 
quires that  this  should  be  done  every  fifteen  or  thirty  min- 
utes ;  that  sometimes  he  did  not  trj'-  the  water  for  a  whole 
watch,  five  or  six  hours;  that  this  gross  negligence  continued 
for  several  trips ;  that  the  captain  of  the  boat  was  told  of  this 
conduct,  by  the  pilot,  one  or  two  trips  before  the  explosion 
happened,  and  was   also  told  of  it   by  one  of  the  watchmen. 

The  explosion  was  proved  to  have  been  caused  by  a  de- 
ficiency of  water  in  the  boilers,  while  Munch  was  on  duty. 
Munch  was  a  regularly  licensed  engineer,  and  bore  the  repu- 
tation of  being  a  good  and  competent  one  before  he  was  em- 
ployed on  the  "  Olive."  The  "  Olive,"  with  her  engine, 
machinery,  &c.,  was  new  and  in  good  condition,  and  had  her 
full  complement  of  officers  and  hands.  The  proof  also  show- 
ed, that  usually  the  captains  or  masters  of  steamboats  em- 
ployed the  pilots,  engineers,  &c.;  and  that  the  rate  of  hire 
for  steamboat  hands  is  greater  than  in  service  on  land. 

The  counsel  for  the  defendant  requested  the  court  to 
charge : 

1.  That,  if  the  jury  believed  that  the  boat,  boilers,  engine, 
&c.,  were  good  and  sufficient,  and  that  she  was  sufficiently 
supplied  with  officers  and  men,  and  with  a  first  engineer 
duly  licensed,  and  of  good  character  and  reputation  as  such, 
and  whom  defendant  supposed  to  be  a  competent  and  proper 
officer,  then  defendant  would  not  be  liable  for  the  negligence 
of  such  engineer,  as  shown  by  the  proof,  if  he  had  no  notice 
or  knowledge  of  such  acts  of  negligence,  although  infor- 
mation thereof  might  have  been  given  to  the  master,  as 
shown. 

2.  That,  if  they  believed  plaintiff  knew  who  was  the  first 
engineer  on  the  boat,  and  that  he  had  the  same  means  of 
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knowledge  as  the  defendant,  at  the  time  he  hired  the  slaves 
on  the  boat,  and  that  he  had  the  same  knowledge  of  the  gen- 
eral character  and  standing  of  said  Munch  as  defendant  had, 
and  that  defendant  had  no  notice  of  said  special  acts  of  neg- 
ligence, then  plaintiff  could  not  recover. 

3.  That,  if  they  believed  that  Munch  was  a  duly  licensed 
engineer,  then  defendant  would  not  be  liable  for  any  negli- 
gence on  the  part  of  said  Munch  which  was  not  known  to 
him,  although  the  captain  might  have  been  informed  of  it. 

4.  That  defendant  would  not  be  liable  for  the  value  of  a 
slave  killed  by  the  explosion,  even  if  he  would  be  liable  for 
injuries  not  producing  death. 

5.  That  the  defendant  would  not  be  liable  for  the  negli- 
gence of  the  master  in  retaining  said  engineer  after  notice  of 
his  said  acts  of  negligence,  the  master  also  being  the  servant 
of  the  defendant. 

These  several  charges  the  court  refused,  and  charged  the 
jury  as  follows : 

1.  That  it  was,  in  general,  true,  that  a  master  or  owner 
would  not  be  liable  for  damages  occasioned  to  one  servant  by 
the  negligence  of  another  in  the  employ  of  the  same  master 
or  owner ;  but  that  the  rule  further  was,  that  the  master  or 
owner  was  bound  to  use  reasonable  diligence,  in  order  that 
he  might  have  competent  and  proper  servants  or  agents  to 
perform  the  respective  duties  in  which  they  were  employed; 
and  that  the  acts  of  negligence  on  the  part  of  the  first  engi- 
neer, as  shown  by  the  proof,  (if  believed  by  them,)  having 
been  made  known  to  the  captain  of  the  boat,  who  was  agent 
for  the  owner,  would  make  the  owner  liable,  although  he 
himself  was  not  specially  informed  of  such  acts  of  negli- 
gence. 

2.  That  if  plaintiff  had  any  notice  of  the  incompetency, 
unskilfulness  or  negligence  of  Munch,  it  would  defeat  his 
right  to  recover. 

3.  That  the  fact  of  the  enginer's  being  licensed  would  not 
excuse  the  owner  from  liability  on  account  of  his  negligence. 

4.  That  plaintiff  had  a  right  to  recover  the  value  of  the 
slave  Isaac,  if  killed  by  negligence. 

The  charges  given,  and  the  refusals  to  charge  as  requested, 
are  now  assigned  for  error. 


JANUARY  TERM,  1853^ J97 

Walker  v.  Boiling 


Stewart  &  Easton,  for  plaintiff  in  error ; 

This  cause  involves  a  principle  which,  it  is  said,  is  now  a 
well-established  rule,  both  here  and  in  England.  The  rule 
we  here  advert  to  is,  "  that  the  mere  relation  of  master  and 
servant,  or  principal  and  agent,  creates  no  contract,  and 
therefore  no  duty  on  the  part  of  the  principal,  that  the  ser- 
vant or  agent  shall  suffer  no  injury  from  the  negligence  of 
others  employed  by  him  in  the  same  business  or  service  ;  and 
that  in  such  cases  the  servant  or  agent  takes  upon  himself 
the  hazard  of  any  such  business  or  employment."  Story  on 
Agency,  4th  ed.  of  1851,  by  Sumner,  p.  604  §  453,  d.  The 
reason  given  why  the  liability  of  the  master  shall  not  be  ex- 
tended to  such  cases  of  injury  by  a  servant,  is,  "that  neither 
principle,  authority  nor  public  policy,  justified  such  an  ex- 
tension of  the  rule,  and  that  the  perils  incident  to  such  a  ser- 
vice were  as  likely  to  be  known  to  the  agent  as  to  the  prin- 
cipal ;  and  might  be  distinctly  foreseen  and  provided  against 
by  him  in  his  rate  of  compensation,  if  he  chose,  and  he  must 
be  presumed  in  the  absence  of  any  different  contract,  to  take 
them  upon  himself"  lb  ;  and  see  Farewell  v.  The  Boston 
and  Worcester  Railroad  Corporation,  4  Metcalf  Rep.  49.  In 
such  cases,  the  remedy,  say  the  authorities,  is  against  the 
wrong-doer  himself 

The  propriety  of  this  rule  is  admitted.  The  rule  itself  is 
clear  in  its  terms,  and  the  reason  on  which  it  is  founded  is 
conceded  to  be  sound  and  conclusive.  But  it  is  proposed  to 
make  a  qualification,  which  shall  impose  an  obligation  or 
duty  on  the  master  or  owner  to  see  that  persons  only  shall 
be  employed  who  have  sufficient  skill  and  diligence  to  fill 
the  different  stations  of  the  service  in  which  they  are  respec- 
tively employed — and  if  any  servant  engaged  in  any  part  of 
the  service  become  negligent,  that  he  must  be  discharged, 
and  if  he  be  not,  that  the  master  becomes  responsible  for  any 
accident  in  his  department,  although  he  knew  nothing  of  the 
negligence,  provided  it  was  known  to  the  captain  or  general 
superintendent ;  and  this  even  towards  fellow  servants  in  the 
same  employment.  This  qualification,  we  think,  is  entirely 
inconsistent  with  the  rule ;  and  we  respectfully  contend,  that 
if  the  reasons  given  are  sufficient  to  found  the  rule,  they  are 
equally  sound  to  forbid  this  qualification  of  it. 
20 
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Practically,  the  point  is  one  of  the  greatest  importance ; 
the  precedent  to  be  established  by  the  court  will  be  a  case  of 
leading  authority,  and  the  principle  now  proposed  to  be  laid 
down,  if  maintained,  must  be  carried  out  in  a  great  variety 
of  cases;  it  will  form  a  new  subject  of  litigation  in  innumer- 
able forms ;  indeed,  it  will  be  difficult  to  find  a  stopping 
point ;  and  the  litigation  which  will  arise  under  it  will  be  of 
precisely  that  loose,  uncertain  character,  most  objectionable 
in  courts,  with  our  jury  system,  proverbially  uncertain  in 
result. 

It  will  be  perceived,  at  once,  that  this  qualification  violates 
the  rule  itself  in  terms,  inasmuch  as  the  captain  is  also  a  ser- 
vant of  the  owner  as  well  as  the  engineer,  and  is  in  the  same 
employment.  The  owner  is  here  made  responsible  for  the 
negligence  of  the  captain  in  not  dismissing  the  engineer,  and 
is  thereby  made  responsible  for  his  judgment.  If  the  cap- 
tain is  guilty  of  wrong,  he  should  be  the  party  responsible, 
as  well  to  the  owner  as  to  the  party  injured.  According  to 
the  rule,  however,  the  one  who  does  the  wrong  is  the  only  par- 
ty liable.  By  the  adoption  of  this  qualification,  the  court 
places  the  servants  employed  in  the  same  condition  as 
strangers,  towards  whom  there  does  exist  an  obligation,  under- 
takmg,  or  a^duty,  founded  on  a  compensation,  or  a  benefit  re- 
ceived. Whereas,  in  this  case,  there  is  no  such  duty  nor  com- 
pensation. A  carrier  is  responsible  for  freight  as  an  insurer. 
He  is  also  to  a  passenger ;  because  he  undertakes  safely  to  carry, 
and  is  paid  for  it.  The  master  is  also  responsible  to  a  third 
person  for  injuries  done  to  him  by  a  servant  in  his  employ, 
because  he  receives  the  profits  of  the  business  he  engages 
in,  and  must  calculate  the  risks,  and  pay  the  losses.  But  we 
must  distinguish  those  cases  from  the  one  now  before  us,  and 
if  it  be  true  that  there  is  "no  contract  or  duty,"  on  the  part 
of  the  employer  as  stated,  but  that  the  employed  contem- 
plates the  risk  when  he  engages,  and  stipulates  his  price  ac- 
cordingly, the  reason  fails,  and  the   analogy  does  not  hold. 

The  case  must  be  placed  on  the  same  footing  precisely, 
(so  far  as  the  claim  for  damages  by  the  plaintiff  here  is  con- 
cerned,) as  if  the  servant  employed  were  a  free  white  man. 
There  are  special  duties  in  respect  to  a  slave,  and  towards 
his  master,  appertaining  to  that  peculiar  relation  of  hiring, 
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but  there  can  be  no  distinction  drawn  as  to  the  point  we  sure 
now  considering.  We  are  to  decide  whether  the  slave-own- 
er, who  has  by  his  contract  exposed  his  slave  to  this  danger, 
as  he  would  have  exposed  himself  to  it,  if  he  had  himself 
taken  the  employment,  is  entitled  justly  to  claim.  The  slave 
is  his  servant,  and  stands  in  his  shoes.  It  is  certain  that  the 
perils  of  useful  employments  must  be  encountered  by  some 
one — and  while  humanity  requires  that  dangerous  duties 
should  not  by  any  rule  of  law  be  imposed  exclusively  on 
slaves,  still  it  would  not  be  expected  that  any  rule  should  be 
adopted  which  would  throw  all  perilous  labor  exclusively  on 
free  men.  If  the  rules  of  law  then  were  different,  and  such 
as  would  create  a  liability  for  the  loss  of  a  slave,  where  they 
would  not  for  a  free  laborer,  slaves  would  never  be  employed 
in  any  task  where  there  was  peril,  and  from  a  false  principle, 
the  lives  of  free  men  only  would  be  exposed.  Their  lives 
to  their  families,  and  to  the  public,  are  certainly  of  as  much 
value,  to  say  the  least,  as  those  of  slaves.  We  take  it  for 
granted,  then,  that  the  rule  must  be  the  same  as  to  both,  and 
will  treat  it  precisely  as  if  a  free  man  were  suing  for  damages 
for  an  injury  to  his  person. 

The  question,  then,  is  as  to  the  existence  of  any  such  duty, 
or  guarantee  on  the  part  of  the  employer.  We  say  there  is 
none,  and  if  this  be  conceded,  the  qualification  is  negatived 
at  once,  as  well  as  the  rule  itself  fully  established.  To  de- 
cide that  there  is  no  duty,  is  to  decide  both  propositions  con- 
clusively, the  one  as  well  as  the  other.  It  is  well  settled  in 
this  court,  as  well  as  in  the  English  courts,  that  the  contract 
of  hiring  implies  no  guarantee  of  the  safety  of  the  vessel, 
vehicle  or  implements  to  be  used.  Williams  &  Hitchcock  v. 
Taylor,  4  Porter  23-4.  Upon  what  reasoning,  then,  is  it  that 
a  distinction  is  to  be  drawn  between  the  soundness  and  safety 
of  the  vessel  and  engine,  and  the  skill  and  care  of  an  officer. 
The  court  goes  on  the  ground  that  the  deficiency  in  the  ves- 
sel is  visible,  and  presumed  to  be  as  well  known  to  the  em- 
ployed as  the  employer,  and  he  can  as  well  judge  of  the 
risk,  and  encounter  it  or  not,  as  he  pleases ;  and  that  if  he 
engages,  he  is  presumed  to  have  considered  and  weighed  the 
risk  in  the  profits  of  his  employment.  There  is  no  more 
reason  that  the  employer  shouM  guarantee  the  one  than  the 
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otlier ;  indeed,  there  is  much  less.  By  using  a  deficient  ves- 
sel, engine  or  implement,  which  is  visibly  so,  of  course  he 
saves  the  cost  of  a  better  one,  knows  the  defect,  and  saves 
money  by  the  use  of  the  bad  article.  Not  so  where  he  em- 
ploys a  competent  person,  pays  the  full  price  for  his  services, 
saves  nothing  by  it,  and  knows  nothing  of  the  negligence. 
The  reason  is  much  stronger  against  the  owner  in  the  case  of 
a  dangerous  vessel,  than  in  respect  to  a  servant  who  proves 
careless. 

It  must  be  conceded  that  there  is  a  class  of  cases,  where 
the  servant  engaging,  and  knowing  of  a  deficiency  causing 
risk,  could  not  be  heard  afterwards  to  complain  of  that  de- 
ficiency. If  a  seaman  is  about  to  ship  on  a  vessel,  and  is 
told  he  is  to  be  placed  under  the  command  of  a  particular 
captain,  and  when  he  knows  that  on  the  skill  and  prudence 
of  that  captain  his  safety  depends — could  he  be  heard  to  say 
afterwards  that  he  was  not  skilful,  and  claim  damages,  when 
perhaps  this  captain  was  better  known  to  the  seaman  than 
to  the  owner  ?  and  when  perchance  the  very  inducement  in 
the  mind  of  the  seaman  was  to  go  with  that  captain,  who 
may  be  his  friend  ?  '  Could  a  seaman  engaged  for  a  voyage 
on  a  vessel  with  five  hands,  being  expressly  informed  that 
the  owner  thought  he  could  afford  only  to  employ  five,  after- 
wards claim  damages,  on  proof  that  it  was  not  safe  to  go 
with  less  than  ten  hands?  Such  claim  would  be  prepos- 
terous. Is  not  this,  then,  a  case  of  that  class  ?  and  must 
not  the  rule  extend  also  to  a  case  where  the  seaman  has 
the  same  opportunity  of  knowing  as  the  owner  has?  Does 
not  the  argument  apply  with  double  force,  where  the  person 
employed  receives  higher  pay  because  of  the  risks?  and  is  it 
not  conclusive  when  the  engineer  is  an  examined,  approved 
and  licensed  officer,  endorsed  by  the  State,  and  when  the 
State  allows  the  owner  to  employ  no  other,  but  compels  him 
to  employ  as  engineer  one  of  a  limited  number  designated 
by  law  ? 

There  are  certain  employments  which  involve  occasional 
danger.  Those  who  engage  in  them  well  know  it,  they  ex- 
pect to  receive,  and  their  services  do  command,  a  much 
greater  price  in  such  employments  than  in  others  free  from 
such  peril.     It  is  shown  that  in  this  case,  the  wages  paid  were 
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much  higher  than  in  other  service.  Why  is  this  additional 
price  given  ?  it  is  because  it  is  not  every  one  who  is  willing 
to  work  on  a  steamboat  or  other  perilous  undertaking ;  it  is 
those  who  are  willing  to  run  this  risk  who  obtain  the  benefit 
of  this  increased  price.  The  owner,  then,  pays  the  employed 
in  consideration  of  this  risk,  and  he  takes  it  upon  himself 
It  would  be  the  height  of  injustice  to  require  the  employer 
to  pay  for  the  risk,  and  then  pay  the  damage  besides  in  case 
of  accident ;  it  is  manifestly  against  all  reason.  The  owner 
is  compelled  to  use  engineers,  pilots,  &c.,  to  prosecute  this 
business ;  he  risks  his  property,  and  his  life  if  present,  if  not, 
the  captain,  who  is  said  to  be  his  representative,  does ;  all 
know  it,  and  all  engage  in  it  on  the  same  footing ;  each  can 
quit  when  he  perceives  danger,  or  when  he  is  no  longer  wil- 
ling to  encounter  it  for  the  inducement  offered.  The  rule 
is  equally  fair  for  all  concerned,  and  each  acts  as  a  free  agent. 

It  is  true,  we  find  it  laid  down,  "  that  the  master  is  bound 
to  take  reasonable  care  of  his  servant,  and  not  to  expose 
him  to  a  service  which  is  dangerous."  This  is  the  language 
in  Story  on  Contracts.  3  ed.  1851,  §  962.  But  what  does 
this  mean  ?  It  means  that  he  must  not,  by  any  special  com- 
mand, require  him  to  do  that  which  is  dangerous,  and  not 
contemplated  by  his  contract ;  he  must  not  expose  him  to 
danger ;  he  must  not  send  him  to  sea  without  provisions  or 
water,  nor  without  a  compass.  But  the  author  does  not  leave 
us  without  the  key  to  understand  the  true  application  of  the 
proposition,  for  we  find  in  the  same  paragraph  these  words  : 
"  He  is  not  therefore  responsible  for  an  accident  happening 
to  the  servant  in  the  course  of  his  service,  unless  he  know 
the  service  to  be  dangerous,  and  the  servant  do  not."  The 
true  meaning  of  the  rule  is  therefore  clearly  shown,  and  it  is 
manifest  that  it  does  not  extend  to  those  risks  which  the  ser- 
vant knows  of,  and  is  presumed  to  weigh  for  himself 

We  will  find  a  very  great  objection  to  the  modification  pro- 
posed, in  practice,  on  account  of  its  looseness  and  uncertainty. 
It  is  evident  an  owner  or  captain  would  never  know,  in  any 
case,  whether  he  was  liable  or  not  for  an  injury,  till  a  jury 
should  decide" it  as  a  question  of  opinion  and  fact.  Difierent 
juries  would  decide  differently  on  the  same  facts.  Indeed, 
on  matters  of  opinion  of  this  kind,  the  question  would  be,  who 
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would  have  most  influence  and  have  most  friends  on  the 
jury.  As  it  would  be  very  much  a  matter  of  opinion,  no  case 
would  probably  occur  where  evidences  of  unskilfulness  or 
neglect  could  not  be  shown  or  pretended;  every  case  would 
require  a  suit,  and  the  result  no  one  could  foretell;  every 
case  would  be  worth  trying.  This  very  case  is  strong  proof 
of  the  uncertainty  of  opinion  on  these  subjects.  By  the 
depositions  a  very  strong  case  of  negligence  is  pretended, 
and  it  was  contended  that  the  engineer  should  be  dimissed 
at  once.  Yet,  on  a  full  investigation  by  the  Board  of  Engi- 
neers of  the  conduct  of  this  very  engineer.  Munch,  he  was 
declared  to  be  worthy,  and  his  license  was  restored  to  him. 
He  now  stands  as  a  fit  and  proper  person  to  be  entrusted  with 
such  duties,  endorsed  as  such  by  State  authority ;  and  parties 
by  law  would  be  compelled  to  employ  him,  to  the  exclusion 
of  one  whom  the  owner  might  think  more  fit,  but  who  had 
no  license. 

The  question  becomes,  still  more  complex  and  uncertain 
by  reason  of  another  rule.  It  is  settled  at  this  term,  that  the 
owner  is  not  responsible  for  an  accident  owing  to  the  negli- 
gence of  a  pilot,  if  it  be  an  occasional  act  of  negligence.  In 
the  case  alluded  to,  the  slave  was  directed  to  go  on  a  flatboat, 
the  steamboat  was  put  in  motion  so  as  to  run  down  the  flat, 
and  the  negro  was  drowned.  It  was  the  fault  of  the  officer 
that  he  did  not  see  the  flat,  and  know  that  the  way  was  not 
clear.  This  was  an  act  of  gross  negligence,  but  the  officer 
was  reputed  skilful  and  careful,  and  the  owner  of  the  boat 
was  declared  not  to  be  liable  for  the  value  of  the  slave.  We 
would  ask  how  much  negligence  will  be  required  to  create 
liability?  Is  it  one  previous  evidence  of  neglect,  two,  three, 
or  how  many  ?  How  great  must  be  these  evidences  of  neg- 
lect, to  amount  to  a  sufficiency  to  dismiss  the  engineer  or 
pilot?  And  who  is  to  judge  when  the  measure  of  neglect 
is  full  ?  The  captain  has  no  interest  to  retain  one,  where 
his  own  life  is  at  stake,  and  he  gains  nothing  by  saving  in 
price ;  and  yet,  where  his  judgment  dictates,  that  under  all 
the  circumstances,  it  is  better  to  retain  the  engineer  than  to 
get  another,  and  perhaps  where  he  could  not  get  one  as 
good,  the  owner  is  made  responsible  because  he  is  not  dis- 
charged.    We  will  again  ask,  how  the  case  stands  as  to  any 
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one  who  shall  now  employ  this  same  engineer  Munch '/  he  has 
been  by  the  competent  authority  restored  to  his  license.  Is 
it  to  be  understood  that  if  any  one  employs  him,  he  must  be 
liable  for  all  his  acts  of  negligence,  because  neglect  has  been 
heretofore  proved  ?  Can  a  hand  who  was  on  board  with 
this  engineer  Munch,  now  go  and  employ  himself  under  him, 
and  receive  higher  wages  founded  on  the  risk,  and  still,  if 
another  accident  should  happen,  claim  damages  from  the 
owner  again,  by  proving  that  he  was  known  by  the  owner  to 
be  negligent  ?  and  this,  when  he  himself  knew  as  much  as 
the  owner  ?  Such  would,  however,  be  the  clear  effect  of  the 
modification  of  the  rule  proposed.  Cases  like  these  would 
give  a  bad  opinion  of  the  wisdom  of  law.  But  let  the  rule 
be  the  other  way,  then  it  is  clear  and  easily  understood  by 
all ;  and  the  remedy  would  be  alone  against  the  one  who 
does  the  wrong. 

It  would  be  exceedingly  difficult  sometimes  to  conform  to 
the  obligation  proposed,  to  dismiss  an  engineer  when  negli- 
gence appears.  Must  the  boat  be  stopped,  no  matter  where 
she  may  be  ?  How  to  procure  another  ?  An  officer  must 
necessarily  judge  of  this  from  all  the  circumstances;  as  he 
has  no  interest  different  from  the  hands,  it  would  seem  to  be 
as  well  to  let  him  judge  for  all  as  well  as  for  himself;  and  if 
any  one  differe,  he  is  the  free  master  of  his  own  actions,  and 
may  quit  the  service  if  he  thinks  there  is  too  much  danger. 
But  where,  knowing  all  the  facts,  and  when  the  owner  does 
not,  he  still  elects  to  receive  the  profits  of  his  employment,  it 
seems  wrong  to  visit  the  result  of  an  accident  on  another, 
who  pays  for  good  services,  and  knows  nothing  of  the  risk  he 
is  made  to  bear.  In  such  a  case,  it  has  been  well  said,  that 
the  relation  of  master  and  servant  does  not  exist,  that  the 
officers  and  hands  are  to  be  considered  as  being  "  in  their 
own  employment."  4  Metcalf  -49.  And,  it  is  further  said, 
in  the  same  opinion,  •'  that  each  is  an  observer  of  the  con- 
duct of  the  others,  can  give  notice  of  any  misconduct,  inca- 
pacity, or  neglect  of  duty,  and  leave  the  service  if  the  com- 
mon employer  will  not  take  such  precautions  and  employ 
such  agents  as  the  safety  of  the  whole  party  may  require." 
This  is  his  remedy ;  and  we  find  it  laid  down  accordingly  in 
the  books,  that  the  "  servant  is  not  bound  to  risk  his  safety 
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in  the  service  of  his  master,  and  may,  if  he  think  fit,  decline 
any  service  in  which  he  reasonably  apprehends  injury  to  him- 
self" Story  on  Contracts,  ed.  of  1851,  p.  1052  §  962 ;  Priest- 
ly V.  Fowler,  3  Mees.  &  Welsh.  6.  One  of  the  hands,  it  is 
said,  left  the  boat  for  this  cause,  thereby  making  his  election 
on  his  own  judgment.  He  had  that  right,  and  it  was  no 
violation  of  his  contract.  It  is  therefore  clear  that  the  ser- 
vant had  the  right  to  exercise  his  volition,  and  the  conse- 
quence necessarily  follows,  that  he  would  in  justice  be  bound 
to  exercise  it. 

The  main  rule  we  have  contended  for  is,  as  we  have  said, 
well  established ;  and  it  stands  on  a  firm  basis ;  no  case,  it  is 
said,  has  been  found  where  a  recovery  has  been  had  under 
such  circumstances.  We  are  fully  within  that  rule,  and  we 
respectfully  suggest  that  there  is  no  authority  to  warrant  or 
support  the  qualification  now  proposed.  We  find  no  such 
qualification  in  any  case  decided  on  that  point.  The  occa- 
sional remarks  in  the  argument  of  judges  are  to  betaken 
and  applied  appropriately.  We  have  seen  that  the  authori- 
ties, in  speaking  of  the  duty  of  masters  to  provide  for  the 
safety  of  servants,  do  not  mean  to  embrace  the  proposition 
now  contended  for ;  and  in  all  the  late  arguments  on  this 
question,  it  is  expressly  said  there  is  no  implied  obligation 
in  the  contract  of  hiring,  and  no  duty  arising  in  this  case, 
as  might  be  in  the  case  of  the  hiring  of  an  inanimate  thing 
having  no  volition  or  power  to  elect ;  and  the  question  is  en- 
tirely placed  on  the  capacity,  intelligence  and  power  of  elec- 
tion of  the  employed  to  judge  for  himself,  and  stipulate  or 
act  according  to  his  own  judgment  as  to  his  safety.  This 
ingredient  in  the  transaction  is  entirely  lost  sight  of'  and 
disregards  the  principle  heretofore  adopted  as  to  defects  in 
the  vessel.  To  apply  tlie  principle  now  proposed  to  be  estab- 
lished to  the  various  cases  which  must  necessarily  arise  under 
it,  would  soon  bring  us  to  the  very  train  of  cases  commented 
on  in  the  case  of  Priestly  v.  Fowler,  in  which  damages  would 
soon  be  claimed ;  and  which  cases  are  stated,  to  show  how 
impossible  it  would  be  to  give  countenance  to  such  doctrine 
when  attempted  to  be  carried  out,  Angell  on  Carriers,  ed. 
1849,  p.  551  §  578. 

The  evil  has  often  been  felt  of  extending  too  far  this  spe- 
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cies  of  liability,  which  would  operate  as  a  serioiis  check,  and 
prevent  persons  engaging  in  various  useful  enterprises.  The 
courts  have  sought  to  restrain  of  late,  instead  of  extending, 
the  list  of  these  constructive  liabilities,  and  have  been  anx- 
ious to  lay  down  rules  to  limit  them.  Thus  it  has  been  held,- 
that  where  a  butcher  purchased  a  bullock,  and  employed  a 
licensed  drover  to  drive  him  home  instead  of  doing  it  him- 
self, and  where  the  bullock  did  mischief  while  driving,  the 
butcher  was  not  responsible  for  the  damage,  but  that  the 
drover  was.  Story  on  Agency,  §  454,  a ;  Milligan  v.  Wedge, 
12  Adolph.  &  Ell.  739.  And  the  rule  is  now  recognized, 
that  where  a  servant  is  employed  who  follows  a  distinct  call- 
ing and  business,  when  he  is  employed  in  it,  he  is  not  to  be 
considered  a  servant,  but  one  liable  for  his  own  acts,  as  a  sub- 
contractor. 

This  brings  us  to  the  consideration  of  the  cause  under 
another  rule  of  law  bearing  directly  on  the  case.  It  is  the 
law  governing  injuries  by  the  negligence  or  fault  of  persons 
licensed,  and  whom  the  owner  is  compelled  by  law  to  employ. 
Where  by  law  a  vessel  is  compelled  to  employ  a  licensed 
pilot,  inasmuch  as  the  pilot  is  forced  upon  the  owner,  and  he 
is  not  left  to  his  free  choice,  the  pilot  is  not  deemed  his  ser- 
vant ;  the  rule  making  the  master  liable  for  the  act  of  his  ser- 
vant does  not  hold,  and  the  responsibility  of  the  master  is 
taken  away.  This  is  the  settled  laAv  in  such  cases.  Story  on 
Agency  §  456,  a ;  and  the  numerous  authorities  there  cited. 
The  case  here  is  precisely  analogous.  The  law  does  not  trust 
the  owner  with  the  right  to  judge  of  the  competency  and 
fitness  of  engineers,  takes  that  duty  upon  itself,  and  does  not 
suffer  the  owner  either  to  navigate  the  vessel  without  an  en- 
gineer, nor  to  employ  the  one  he  thinks  he  can  trust,  nor  the 
one  whom  the  captain  shall  by  experience  find  best  qualified, 
but  compels  him  to  take  one  of  those  presented  to  him  as  fit 
to  be  employed.  In  theory,  this  is  the  man  nominated  by 
the  representatives  of  the  party  employed ;  and  according  to 
this  theory  as  well  as  to  all  the  rules  and  analogies  of  law, 
no  responsibility  attaches  in  such  cases.  Why  or  wherefore, 
(without  resorting  to  the  rule  that  the  business  of  an  engineer 
is  of  itself  a  special  and  particular  branch  of  business,)  the 
law  should  be  different  in  respect  to  a  licensed  engineer  from 
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the  case  of  a  licensed  pilot,  it  is  difficult  to  see,  and  would 
be  incapable  of  demonstration. 

The  result,  we  think,  of  a  correct  view  of  the  matter  is,  that 
there  can  be  no  such  qualification  of  the  rule,  properly  estab- 
lished, as  is  proposed  to  be  made  in  this  case ;  because  the 
same  reason  fully  applies  against  the  qualification  as  does  in 
support  of  the  main,  broad,  clear  rule,  to  wit :  that  in  this  par- 
ticular view  of  the  relation  of  the  parties  to  each  other, 
the  relation  of  master  and  servant  does  not  exist ;  that  there 
is  no  obligation  or  guarantee,  express  nor  implied,  in  the  con- 
tract of  hiring,  that  the  person  hired  shall  receive  no  injury 
from  the  defaults  of  fellow  servants  in  the  same  employment, 
and  therefore  no  duty  arises  in  this  respect ;  that  each  party 
contracts  as  a  free  agent,  and  it  is  implied  that  each  knows 
the  risks,  and  is  understood  to  measure  them  in  the  price  paid 
and  received  for  the  service ;  that  neither  is  bound  to  rely, 
nor  is  willing  to  rely,  on  the  judgmt  of  the  other  as  to  dan- 
ger, but  must  judge  for  himself;  and  so  long  as  one  continues 
in  the  employ,  he  is  considered  as  electing  to  receive  the  price 
and  run  the  risk.  Moreover,  it  would  be  impracticable  to 
distinguish  between  the  cases  of  an  occasional  act  of  negli- 
gence, repeated  from  time  to  time,  and  cases  of  continuing 
negligence,  such  as  to  amount  to  a  sufficiency  of  negligence 
to  fix  a  liability.  Such  a  task  would  be  too  delicate  and 
complex  to  practice ;  no  rule  could  be  defined  to  regulate  the 
distinction,  or  be  consistent,  and  none  could  know  what  their 
rights  were. 

According  to  the  best  opinions  given  on  this  subject,  it  is 
held,  that  it  is  the  best  policy  that  the  law  should  be  estab- 
lished as  it  is  laid  down  in  the  general  rule  ;  that  is,  to  declare 
that  no  guarantee  exists  towards  one  servant  against  the 
acts  of  another  in  the  same  emploA^ment.  But  when  the 
case  is  applied  to  a  slave  hired  by  his  master,  the  policy  is 
greatly  more  manifest.  If  there  be  danger  in  the  employ- 
ment, the  master  by  hiring  his  slave  exposes  him  to  it  by  his 
own  will.  If  he  is  to  be  paid  in  case  of  loss,  he  will  have  no 
interest  in  inquiring  how  and  to  whom  he  is  hired,  nor  under 
whose  direction  he  is  to  serve ;  but  if  he  is  to  risk  the  value, 
he  will  take  care  to  inquire  what  kind  of  vessel  he  puts  him 
in,  who  is  to  command  the  vessel,  what  kind  of  officers  she 
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has,  and  as  to  the  general  safety  of  the  person  of  his  slave. 
The  law  should  make  it  his  interest  to  do  this.  It  surely  is 
the  best  policy. 

In  the  case  before  the  court,  it  was  proved  that  the  boat 
was  sufficient  and  new ;  the  engine  and  boilers  also ;  that  she 
was  sufficiently  provided  with  officers,  crew  and  hands,  and 
found  in  all  things  necessary  for  the  business ;  that  the  en- 
gineer, Philip  Munch,  was  on  the  boat  previously  to  the  time 
when  Walker  became  the  owner ;  that  he  had  the  reputation 
of  a  good  and  competent  engineer ;  that  he  was  recommended 
for  the  employment  by  the  President  of  the  Board  of  Engi- 
neers. It  was  proved  that  the  price  of  hire  of  slaves  was 
greater  on  steamboats  than  on  land.  It  was  proved  that, 
after  this  transaction.  Munch,  the  engineer,  was  dismissed  by 
the  Board  of  Engineers  as  chief  engineer,  and  his  license 
was  revoked ;  but  that  afterwards  he  was  reinstated  by  the 
board,  and  his  license  re-issued  to  him.  All  these  facts  ap- 
peared by  the  sheriff's  own  evidence,  and  defendant  offered 
none.  The  negligence  complained  of  occurred  on  the  trip 
previous,  and  on  the  trip  during  which  the  accident  happened, 
the  captain  was  told  of  it,  but  the  owner  knew  nothing  of  it. 
The  boiler  exploded,  and  it  is  assumed  that  it  was  the  fault 
of  the  engineer,  (although  the  causes  of  such  explosions  are 
yet  a  problem,)  because  there  were  evidences  of  negligence 
on  his  part.  Under  this  proof,  we  contend  that  the  charges 
given  and  the  refusals  to  charge  as  requested,  were  erro- 
neous. 

John  A.  Campbei.l,  co«/m; 

1.  The  general  principle  is,  that  an  employer  is  liable  for 
the  consequences  arising  from  the  mismanagement,  negli- 
gence or  inattention  of  his  agents.  The  servants  stand  in 
the  place  of  their  masters,  and  their  omissions  and  acts  are 
visited  upon  the  masters.  5  B.  &  C.  547,  (12  E.  C.  L.  R.  311;) 
13  Peters  181;  1  Denio  91;  2  ib.  433;  12  Ad.  &  E.  737, 
(40  E.  C.  L.  R.  677.) 

The  plaintiff  in  error  finds  a  distinction  between  the  case 
of  a  stranger  suffering  injury,  and  that  of  a  servant  employ- 
ed to  carry  on  the  same  business,  who  may  have  been  the 
sufferer ;  it  is  said,  that,  in  the  latter  case,  there  is  no  liabili- 
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ty  on  the  part  of  the  employer.  We  contend,  that,  conce- 
ding the  rule  to  be  as  stated,  it  does  not  apply  in  this  case. 
The  exception  to  the  general  rule  of  liability  is  itself  stated 
with  an  exception.  There  must  be,  on  the  part  of  the  mas- 
ter or  owner,  a  reasonable  diligence  to  associate  competent 
and  skilful  agents  in  the  enterprise.  The  employer  owes  the 
obligation  to  his  servant  to  associate  with  him  no  laborer 
who  is  not  competent  to  the  duties  imposed.  The  law  exacts 
responsibility,  if  he  refuses  to  exercise  reasonable  diligence 
in  the  performance  of  his  duties.  5  Wels.  G.  k  H.  354 ;  1 
Kelly's  (Geo.)  R.  195 ;  4  Porter  234 ;  35  E.  C.  L.  R.  342 ;  9 
Mees.  &  Wels.  710. 

2.  A  person  by  whose  mismanagement,  negligence  or  un- 
skilfulness  slaves  are  killed,  is  liable  to  their  owner.  2  Rich. 
613;  3  Ired.513;  11  ib.  16;  3  Hawks  246. 

3.  Prima  facie,  a  licensed  engineer  is  qualified  for  his  pro- 
fession. In  this  case,  notice  of  his  incompetency  was  brought 
home  to  his  master.  The  general  presumption  is  controlled 
by  the  specific  information. 

4.  The  master  is  the  confidential  agent  of  the  owners,  in 
all  matters  connected  with  the  navigation  of  the  ship.  It 
was  his  duty  to  select  the  of&cers  and  crew,  and  he  had  the 
power  to  discharge  them.  The  owner  must,  on  the  princi- 
ples above  stated,  be  held  responsible  for  his  negligence  and 
misconduct. 

GOLDTHWAITE,  J.— A  master  is  liable  to  third  persons 
for  the  misfeasance,  negligence  or  omissions  of  duty  of  his 
servant,  acting  within  the  scope  of  his  employment.  Story 
on  Agency,  §  416;  Paley  on  Agency  224-5.  And  the  rule 
is  based  upon  principles  of  public  policy,  growing  out  of  the 
general  relations  which  the  party  who  is  held  responsible 
occupies  to  the  public,  which  require  every  one  in  the  man- 
agement of  his  own  affairs,  whether  by  himself  or  agent,  so 
to  conduct  them  as  not  to  injure  others.  Farewell  v.  The 
Boston  and  Worcester  Railroad,  4  Met.  49. 

The  courts  have  refused,  upon  considerations  peculiar  to 
the  relation  of  master  and  servant,  to  apply  this  rule  to  one 
who  receives  an  injury  from  the  negligence  of  another,  while 
both  are  acting  in  the  common  business  of  the  same  master. 
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Priestly  V.  Fowler,  3  M.  &  W.  692 ;  Hutchinson  v.  The  Rail- 
way Co.  5  W.  H.  &  Gr.  841 ;  Wigmore  v.  Jay,  ib.  354 ;  Mur- 
ray V.  S.  C.  Railroad  Co.,  1  McMullan  385 ;  Farewell  v.  The 
Boston  &  Worcester  Railroad,  supra  ;  Strange  v.  McCormick ; 
Brown  v.  Maxwell,  6  Hill  592 ;  Coon  v.  Utica  Railroad,  6 
Barb.  231 ;  Hayes  v.  The  Western  Railroad,  3  Cush.  270. 

As  to  the  correctness  of  these  decisions,  whether  the  re- 
striction imposed  by  them  upon  the  application  of  the  rule 
is   too  general  and  unqualified,    or  whether  its   limitation 
should  not  be  confined  to  those  cases  only,  in  which  the  char- 
acter of  the  common  business  is  such  that  it  may  fairly  be 
implied  that  the  servant  intended  to  take  the  risk  resulting 
from  the  negligence  of  those  associated  with  him,  it  is  unne- 
cessary, in  the  present  case,  to  inquire.     It  may  be  conceded, 
so  far  as  this  case  is  concerned,  that  the  master  is  not  under 
the  same  legal  liability  to  his  servant,  under  certain  circum- 
stances, as  to  third  parties ;  but  we  do  not  understand  from 
the  decisions  referred  to,  that  the  master  is  absolved  from  all 
obligation  or  duty  towards  the  servant.     He  is  bound  to  use 
ordinary  care ;  he  must  not  expose  him  to  unnecessary  risk ; 
and  indeed,  the  leading  cases  on  which  the  counsel  for  the 
plaintiflf  in  error  relies  to  establish  the  position  he  contends 
for  are,  that  the  master  is  not  bound  to  use  more  than  ordinary 
care  towards  those  who  stand  in  the  relation  of  servants  to 
him.     If  he  fails  in  the  discharge  of  his  duty  in  this  respect, 
and  the  servant  thereby  sustains  an  injury,  he  is  responsible; 
while,  on  the  other  hand,  if  he  discharges  this  duty,  the  ser- 
vant is  presumed  to  take  all  the  risks  which  enter  into  the 
service,  including  those  which  he  would  incur  from  tlie  negli- 
gence of  his  fellow  servants.     Upon  the  principle  of  these 
decisions,  it  was  ordinary  care  towards  the  servant,  when  the 
master  associated  Avith  him  in  the  common  business,  persons 
of  ordinary  skill  and  care.     This  is,  in  effect,  the  reasoning 
of  Lord  Abinger  in  Priestly  v.  Fowler,  supra,  and  of  Baron 
Alderson  in  Hutchinson  v.  The  Railway  Co.,  supra.     But  the 
master  does  not  discharge  this  duty ;  or,  in  other  words,  does 
not  use  due  care,  when  he  exposes  the  servant  to  danger  by 
associating  with   him,  in  a  service  of  peril,  those  Avho  are 
wanting  in  ordinary  skill  and  prudence ;  and  if  the  master 
chooses  to  do  this,  or  his  agent  does  it,  the  former  will  be 
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held  accountable,  and  it  is  no  excuse  for  him  to  say,  "  I  dele- 
gated a  duty  arising  from  the  relation  I  occupy,  to  a  third 
person,  who  was  in  all  respects  competent  to  discharge  it,  and 
his  neglect  Avas  one  of  the  risks  which  the  servant  took." 
The  answer  would  be,  that  the  agent  must  be  regarded  as 
the  master,  and  not  as  the  servant,  so  far  as  this  duty  was 
concerned. 

In  the  present  case,  the  evidence  shows  gross  negligence, 
and  a  criminal  inattention  to  his  duties,  on  the  part  of  the 
engineer.  It  was  the  duty  of  the  captain  to  protect  the  sub- 
ordinate agents,  employed  in  the  common  business,  from  the 
probable  consequences  of  such  neglect,  by  the  prompt  dis- 
charge of  the  person  who,  by  his  carelessness  and  reckless- 
ness, was  endangering  the  lives  of  all  on  board ;  and  this 
duty,  as  we  have  already  said,  devolved  upon  him,  not  as 
the  servant,  but  as  the  master,  as  the  representative  of  the 
owner.  This  duty  he  did  not  discharge;  and  for  the  injurious 
consequences  of  this  neglect,  the  owner  is  responsible. 

The  fact  that  the  engineer  had  been  licensed  was  ^>nwa 
facie  proof  of  his  competency,  but  that  would  not  have  au- 
thorized the  owner  to  have  retained  him  in  his  employment 
after  he  was  aware  that,  by  so  doing,  he  was  exposing  the 
lives  of  his  other  agents  in  the  same  business;  and  the 
same  principle  appliot^  to  the  person  representing  him  as 
owner. 

The  rulings  of  the  court  below  being  in  accordance  with 
the  views  we  have  expressed,  there  is  no  error  in  the  record, 
and  the  judgment  is  affirmed. 

PHELAN,  J. — The  (j[)inion  of  the  court,  as  delivered  by 
my  brother  Goldthwaite,  does  not  fully  meet  the  views  on 
which  I  prefer  to  rest  the  decision  of  this  case.  I  therefore 
respectfully  submit  the  following  as  my  own  views  on  the 
main  question  involved. 

It  is  well  settled  law,  that  the  master  or  principal  is  liable 
for  injuries  done  to  third  persons,  by  acts  of  negligence  or 
unskillfulness  on  the  part  of  his  servant  or  agent,  in  the  course 
of  his  employment.  1  Ld.  Raymond  264.  This  is  a  broad 
and  simple  rule,  as  respects  those  who  are  denominated  stran- 
gers, or  persons  having  no  connection  or  privity  with  either 
the  master  or  servant.     Story  on  Agency,  §§  452,  456. 
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The  chief  question  here  is,  whether  the  same  rule  applies 
in  the  case  of  diiferent  agents  or  servants  in  the  employment 
of  the  same  principal  or  master,  where  one  servant  by  his 
negligence  does  an  injury  to  his  fellow  servant  ?  The  exten- 
sive systems  of  agents  and  sub-agents  connected  with  the 
business  of  modern  society,  make  this  a  question  of  much 
delicacy  and  importance.  The  only  adjudications  we  find  on 
the  subject  are  of  comparatively  recent  date. 

The  first  case  in  which  the  question  arose  is  that  of  Priestly 
V.  Fowler,  3  Mees.  &  Welsh.  592.  Here  two  servants  of  the 
same  master  were  employed  in  conveying  goods  of  the  mas- 
ter in  a  van,  and  by  the  negligence  of  one  of  them,  in  over- 
loading the  van,  it  broke  down  and  injured  the  other,  who 
brought  an  action  against  the  master.  It  was  held,  that  the 
action  would  not  lie.  Lord  Abinger,  who  decided  the  case, 
makes  an  argument  against  allowing  such  an  action,  based  upon 
public  policy.  His  argument  is,  perhaps,  a  little  too  refined. 
The  general  burthen  of  it,  however,  is,  that  public  policy  re- 
quires that,  in  such  a  case,  a  servant,  as  to  the  acts  of  his 
fellow  servants,  must  look  out  for  his  own  safety.  He  makes, 
besides,  this  observation :  "  He  (the  master)  is  no  doubt  bound 
to  provide  for  the  safety  of  his  servant  in  the  course  of  his 
employment,  to  the  best  of  his  judgment,  information  and 
belief." 

About  the  same  time  that  the  case  of  Priestly  v.  Fowler 
was  decided  in  England,  the  case  of  Murray  v.  South  Caro- 
lina Railroad  Co.,  1  McMullan  385,  was  decided  in  this  coun- 
try. In  this  latter  case,  in  consequence  of  the  negligence  of 
the  engineer  in  not  checking  the  speed  of  the  locomotive  in 
time,  when  there  was  a  horse  upon  the  track,  of  which  he 
was  admonished,  the  cars  were  thrown  off  the  track,  and  the 
plaintiff",  who  was  a  fireman,  had  his  leg  broken,  for  which 
he  brought  an  action  against  the  company.  It  was  held,  that 
the  action  would  not  lie. 

The  case  of  Farwell  v.  The  Boston  and  Worcester  Railroad 
Co.,  4  Metcalf  49,  comes  next  under  review  in  this  connec- 
tion. In  this  case,  two  persons  were  employed  by  the  Rail- 
road Company,  one  as  engineer  to  the  locomotive,  and  the 
other  to  tend  the  management  and  shifting  of  the  switches  on 
the  road.     The   latter  negligently  left  or  put  one  of  the 
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switches  in  such  a  position  that  the  cars  were  thrown  off  the 
track,  whereby  the  engineer  was  injured,  who  brought  his 
action  against  the  Company.  It  was  held,  that  the  action  would 
not  lie.  C.  J.  Shaw  puts  the  decision  mainly  upon  the  ground, 
that  "he  who  engages  in  the  employment  of  another  for  the 
performance  of  specified  duties  and  services,  for  compensation, 
takes  upon  himself  the  natural  and  ordinary  risks  and  perils 
incident  to  the  performance  of  such  services ;  and  in  legal 
presumption  the  compensation  is  adjusted  accordingly,"'  "And 
we  are  not  aware,"  he  remarks,  "  of  any  principle  which  should 
exempt  the  perils  arising  from  the  carelessness  and  negligence 
of  those  who  are  in  the  same  employment.  These  are  perils 
which  the  servant  is  as  likely  to  know,  and  against  which  he 
can  as  effectually  guard  as  the  master.  To  say  that  the  mas- 
ter shall  be  resposible,  because  the  damage  is  caused  by  his 
agents,  is  assuming  the  very  point  which  remains  to  be 
proved." 

The  two  next  cases  we  find  are  English  cases,  which  were 
considered  together,  and  are  reported  in  the  Law  Reporter  for 
December,  1850,  p.  379,  Wigmore  v.  Jay,  and  Hutchinson  v. 
The  York  Railroad  Co.  In  the  former  case,  the  plaintiff's 
intestate,  who  was  a  common  laborer,  was  killed  by  the  falling 
of  a  scaffold.  The  head  carpenter,  at  the  time  the  scaffold 
was  erected,  allowed  a  pole  which  was  unsound  to  be  used, 
even  after  its  unsoundness  had  been  pointed  out  to  him,  and 
in  consequence  of  its  unsoundness  the  scaffold  fell  and  killed 
the  plaintiff's  intestate.  This  action  was  brought  against  the 
common  employer  by  his  widow  and  administratrix,  under 
Lord  Campbell's  Act,  which  gave  an  action  for  the  benefit  of 
the  family  of  any  one  who  had  been  killed  by  negligence, 
against  those  guilty  of  the  negligence.  It  was  held,  that  the 
action  would  not  lie.  In  the  latter  case,  which  was  also  a 
case  under  Lord  Campbell's  Act,  the  plaintiff's  intestate, 
whilst  engaged  in  the  service  of  the  Company,  was  killed  by 
a  collision  of  the  Railroad  trains,  produced  through  the  neg- 
ligence of  other  servants  of  the  Company.  The  court  held, 
that  the  Company  was  not  liable. 

The  English  court  in  these  cases  put  their  decision  upon 
the  same  ground  as  that  taken  by  C.  J.  Shaw  in  the  case  in 
4  Metcalf,  although  they  do  not  seem  to  have  been  aware  of 
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that  decision.  They  say :  "  The  principle  is,  that  a  servant, 
when  he  engages  to  serve  a  master,  undertakes,  as  between 
himself  and  his  master,  to  run  all  the  ordinary  risks  of  the 
service,  and  this  includes  the  risk  of  negligence  on  the  part 
of  a  fellow  servant,  whenever  he  is  acting  in  discharge  of  his 
duty  as  servant  of  him  who  is  the  common  master  of  both."' 
Mr.  Baron  Alderson,  however,  adds  this  observation :  "'Though 
we  have  seen  that  a  master  is  not,  in  general,  responsible  to 
one  servant  for  an  injur}'  occasioned  to  him  by  the  negligence 
of  another  servant,  while  thev  are  acting  in  one  common  ser- 
vice,  yet,  this  must  be  taken  with  the  (Qualification,  that  the 
master  shall  have  taken  due  care  not  to  expose  his  servant  to 
unreasonable  risks.  The  servant,  when  he  agreed  to  run  the 
risks  of  the  service,  including  those  arising  from  the  negli- 
gence of  his  fellow  servants,  has  a  right  to  understand,  that 
the  master  has  taken  reasonable  care  to  protect  him  from  such 
risks,  by  associating  him  with  persons  of  ordinary  skill  and 
care." 

The  same  general  doctrine  was  held  in  a  subsequent  case 
in  Pennsylvania.  Strange  v.  McCormick,  Law  Reporter  for 
April,  1851,  p.  619.  It  has  been  also  referred  to  and  ap- 
proved in  a  case  in  New  York.  Brown  v.  Maxwell,  6  Hill 
592.  See  also  Coon  v.  Utica  and  S.  Railroad  Co.,  6  Bar- 
bour 231. 

We  gather  from  these  cases  certain  general  principles  which 
may  be  thus  stated : 

Where  several  servants,  or  classes  of  servants,  are  employed 
about  a  common  service,  it  is  the  duty  of  the  common  em- 
ployer to  exercise  reasonable  care  for  the  safety  and  protec- 
tion of  all,  by  providing  persons  of  ordinary  skill  and  ability 
for  each  particular  part  of  the  service. 

Further ;  that  for  all  injuries  which  may  result  to  one  ser- 
vant from  the  negligence  of  a  fellow  servant,  acting  as  ser- 
vant, the  common  employer,  as  a  general  rule,  is  not  respon- 
sible, because  the  servant  stipulates,  impliedly,  to  run  the  or- 
dinary risks  of  the  service,  among  which  are  to  be  considered 
such  acts  of  negligence  on  the  part  of  his  fellow  servant ; 
hence,  such  acts,  in  respect  to  him,  are  not  the  acts  of  the 
master  through  his  agent,  but  the  acts  of  the  wrong-doer  sim- 
ply, to  whom  alone  he  can  look  for  redress. 
21 
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But  Tiu  iuiportanr  inquiry  meets  us  here,  not  embraced  by 
these  priuci])!es,  and  which  we  do  not  tind  to  be  covered  by 
any  of  the  adjudicated  cases.  It  is  this:  When  there  is  a 
general  manager  or  superintendent  of  the  service,  with  infe- 
rior agents  or  servants,  or  classes  of  agents  or  servants  under 
him,  and  such  general  manager  or  superintendent  is  invested 
by  the  eommon  employer  with  the  duty  and  authority  of  em- 
ploying and  dismissing  those  who  are  under  him,  are  acts  of 
negligence  on  the  part  of  such  general  manager  to  be  consid- 
ered as  ialling  within  the  ordinary  risks  of  the  service,  for 
which  the  common  employer  is  not  responsible  ?  And  again ; 
even  if  other  acts  of  negligence  will  be  so  regarded,  are  we 
so  likewise  to  regard  his  acts  of  negligence  in  not  exercising 
reasonable  care  and  diligence  in  not  employing  competent 
inferior  officers  and  servants,  or  in  not  dismissing  such  as 
prove  incompetent? 

In  regard  to  all  other  acts  of  negligence  on  the  part  of  the 
general  manager  or  superintendent,  I  decline  to  express  an 
opinion  until  the  case  arises.  But  with  respect  to  the  last 
mentioned  kind  of  negligence,  namely :  that  of  failing  to  ex- 
ercise reasonable  care  in  procuring  competent  inferior  offi- 
cers and  agents,  where  that  falls  within  the  scope  of  his  duty, 
or  in  dismissing  such  as  prove  to  be  incompetent,  I  must 
hold,  that  they  cannot  be  included  among  the  risks  for  which 
the  master  or  common  employer  shall  not  be  held  responsible. 

To  hold  otherwise,  would  be,  as  I  maintain,  to  destroy  the 
valuable  general  principle  recognized  and  established  in  the 
very  cases  A\hich  have  been  quotcl,  in  wliich  it  is  held  to  be 
the  duty  of  every  master  or  principal  to  provide  men  of  or- 
dinary care  and  skill  for  each  particular  station,  for  the  safety 
and  protection,  not  only  of  strangers,  but  of  those  engaged 
in  his  service.  This  duty  of  the  master  is  expressly  retained 
in  the  very  cases  where  he  is  held  not  to  be  subject  further 
than  this  for  injuries  which  may  result  to  one  servant  from 
the  acts  of  negligence  of  his  fellow  servant.  Whether  the 
master  will  do  this  or  not,  is  no  part  of  the  ordinary  risks  of 
the  service ;  he  is  strictly  held  to  the  performance  of  it  at  all 
times.     See  Wigmore  v.  Jay,  and  Priestly  v.  Fowler,  supra. 

It  follows,  also,  that  the  law  will  not  allow  any  shift  by 
which  that  may  be  done  indirectly  which  cannot  be  done  di- 
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rectly ;  in  other  words,  the  law  will  not  allow  a  master,  whose 
duty  it  is  to  employ  none  but  men  of  ordinary  care  and  skill, 
in  all  branches  of  the  service,  to  devolve  the  duty  of  making 
such  employment  on  his  general  manager,  who  may  be  irre- 
sponsible, and  by  such  means  become  irresponsible  himself, 
for  a  neglect  of  this  important  duty.  As  to  that  much,  the 
general  manager  must,  upon  principle,  be  held  to  be  the  agent 
of  the  master,  not  only  to  the  world  at  large,  but  to  his  infe- 
rior oflioers  and  servants;  and  his  neglects  in  this  regard  will 
be  the  neglects  of  the  common  employer  even  as  to  them.  If 
he  employs  or  retains  incompetent  subordinates,  the  master 
will  be  responsible  for  such  an  act  of  negligence  on  the  part 
of  his  general  manager,  even  to  a  person  engaged  in  the  same 
service  with  the  general  manager. 

Having  settled  the  principles  by  which  I  proceed,  I  find 
but  little  difficult}"  in  c*>iiiing  to  a  decision  in  this  case  satis- 
factory to  my  own  mind. 

The  death  of  the  slave,  Isaac,  and  the  injury  done  to  the 
other  slaves  of  Boiling,  who  were  hired  on  the  boat,  resulted 
from  the  negligence  of  the  engineer,  by  which  the  boilers 
were  exploded.  The  testimony  shows  a  case  of  habitual  and 
gross  negligence  on  the  part  of  the  engineer.  The  captain 
of  the  boat  had  been  notified  of  the  mi.sconduct  of  the  engi- 
neer, for  some  time  previous  to  the  disaster,  and  did  not  dis- 
miss iiim,  as  he  had  power  to  do,  and  as  it  was  his  duty  to 
do.  For  this  act  of  negligence  on  the  part  of  the  captain, 
according  to  the  principles  before  laid  down,  the  owner  is  re- 
sponsible. For  that  duty  he  was  the  agent  of  the  owner,  as 
well  to  his  subordinate  officers  and  agents,  as  to  the  world  at 
large ;  and  notice  to  him,  under  such  circumstances,  was  no- 
tice to  the  owner,  of  the  incompetency  of  the  engineer.  It 
was  not  a  casual  or  accidental  act  of  negligence  that  produced 
the  injury,  but  an  act  of  habitual  neglect,  for  which  neglect 
he  ought  long  before  to  have  been  dismissed. 

These  are  the  reasons  for  which  I  concur  in  affirming  the 
judgment  below  on  the  principal  question  involved. 
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1.  If  plaintiff  in  execution  dies,  pending  a  trial  of  the  right  of  property  under 
the  statute,  the  proceeding  may  be  revived  in  the  name  of  his  personal  rep- 
resentative. 

2.  When  the  affidavit  is  made  by  an  agent  of  the  claimant,  in  which,  whether 
through  accident  or  design,  the  christian  name  of  the  plaintiff  in  execution  is 
incorrectly  stated,  the  claimant  cannot  take  advantage  of  the  error  by  declin- 
ing to  join  in  an  issue  with  the  ]>laintiff  in  execution,  when  the  error  is  appa- 
rent from  an  inspection  of  the  bond,  the  execution  and  the  endorsement  there- 
on, which,  for  this  purpose,  may  be  regarded  as  parts  of  one  transaction ;  but 
the  court  may  compel  him  to  join  in  an  issue,  or  suffer  the  consequences  of  a 
default. 

S.  Wlieu  the  claim  suit  has  beeu  pending  for  several  years,  and  a  judgment  has 
been  rendered  against  the  claimant,  which  is  reversed  on  error  in  the  Appel- 
late Court,  the  claimant  is  estopped  by  the  record  from  disclauning ;  if  he 
has  been  really  ignorant  of  the  proceedings  carried  on  in  his  name,  and  if  his 
remedy  is  by  disclaimer,  the  court  is  not  bound  to  notice  his  disclaimer,  un- 
less he  also  avers  his  ignorance  of  the  previous  pendency  of  the  suit,  and  the 
want  of  authority  on  the  part  of  the  attorney  who  had  appeared  in  his 
name. 

4.  A  motion  to  quash  the  bond,  when  made  at  the  trial  by  the  obligors  after  the 
pendency  of  the  suit  for  sevei-al  years,  is  addressed  entirely  to  the  discretion 
of  the  court. 

5.  So  also,  it  is  discretionary  with  the  court,  to  allow  an  amendment  of  the  title 

of  the  ease,  as  prefixed  to  the  issue,  by  adding  the  name  of  another  defendant 
in  execution,  so  as  to  make  it  con'csiwnd  with  the  execution,  after  the  trial 
has  been  commenced. 

6.  The  execution  is  competent  evidence  for  the  plaintiff  on  the  trial  of  the  claim 

suit;  and  the  admission  of  the  affidavit  and  bond  is  not  an  error  for  which  the 
judgment  will  be  reversed,  although  the  affidavit  was  made  by  an  agent,  and 
the  claimant  is  not  one  of  the  obligors  in  the  bond. 

7.  The  declarations  of  the  defendant  in  execution,  in  whose  possession  the  pro- 

perty levied  on  is  found,  when  made  at  the  time  of  the  levy,  are  competent 
evidence  to  show  the  nature  or  character  of  his  possession ;  and  when  the 
record  does  not  show  what  lais  declarations  were,  the  Appellate  Court  will  not 
presume  that  any  injury  was  done  to  the  claimant  by  allowing  a  witness  to 
be  asked,  and  to  answer,  what  the  defendant  said  at  the  time  of  the  levy  as 
to  his  possession. 

Error  to  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  Lyman  Gibbons. 

Trial  of  the  right  of  prorerty  in  certain  slaves,  be- 
tween Kichard  W.  Gayle,  as  claimant,  and  George  Bancroft, 
plaintiff  in  execution.     Pending  the  suit,  the  plaintiff  in  ex- 
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ecution  died,  and  the  action  was  revived  in  the  name  of  his 

administrator,  Charles  Bancroft,  against  the  objection  of  the 
claimant. 

Before  proceeding  with  the  trial,  and  during  the  progress 
of  the  trial,  the  claimant  made  several  objections  to  the  rul- 
ings of  the  court,  all  of  which  will  be  readily  understood  from 
the  statement  of  facts  contained  in  the  opinion,  and  the  as- 
signments of  error,  which  are  as  follows,  viz : 

1.  The  court  erred,  in  refusing  to  enter  a  judgment  abating 
the  suit,  on  the  suggestion  of  the  death  of  George  Bancroft, 
the  plaintiff  in  execution ; 

2.  In  allowing  the  suit  to  be  revived  in  the  name  of  Charles 
Bancroft,  administrator  of  George  Bancroft,  deceased ; 

3.  In  compelling  R.  W.  Gayle  to  make  up  an  issue  to  try 
the  right  of  property  in  this  case ; 

4.  In  refusing  to  quash  the  bond  for  the  trial  of  the  right 
of  property,  on  the  motion  of  R.  W.  Gayle; 

5.  In  refusing  to  allow  R.  W.  Gayle  to  enter  a  disclaimer, 
or  put  in  issue  the  fact  of  his  claiming  the  property,  as  shown 
in  the  bill  of  exceptions ; 

6.  In  requiring  R.  W.  Gayle  to  join  in  the  issue  tendered 
by  the  plaintiff; 

7.  In  admitting  the  evidence  of  George  Huggins,  as  to  the 
declarations  of  Billups  Gayle,  as  shown  in  the  bill  of  excep- 
tions ; 

8.  In  allowing  the  issue  to  be  amended,  after  the  trial  had 
been  gone  into,  and  evidence  been  offered,  as  shown  in  the 
bill  of  exceptions ; 

9.  In  allowing  the  execution,  affidavit  and  bond  for  the 
trial  of  the  right  of  property,  to  be  read  in  evidence  to  the 
jury; 

10.  In  admitting  the  evidence  of  Huggins,  on  the  hearing 
of  the  motion,  made  by  the  securities,  to  quash  the  bond ; 

11.  In  refusing  to  quash  the  bond,  on  the  motion  of  -lohn 
Gayle  and  Daniel  M.  Riggs,  securities. 

Hopkins  &  Jones,  for  plaintiff  in  error : 

1.  This  is  a  summary  proceeding  given  by  statute.  The 
statute  makes  no  provision  for  its  surviving,  or  being  revived. 
In  the  absence  of  any  such  provision,  the  well  settled  law  is, 
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that  the  case  abates  on  the  death  of  either  party,  and  cannot 
be  revived.  Clay's  Dig.  211  §  52  ;  ib.  213  §§  62,  64.  The 
summary  remedy  is  held  to  abate  in  cases  of  motions  in  favor 
of  Banks.  Andrews'  Adm'r  v.  Branch  Bank  at  Mobile,  10 
Ala.  376 ;  Murphy's  Adm'r  v.  The  Same,  5  ib.  423  ;  Alexan- 
der's Adm'r  v.  Branch  Bank  at  Montgomery,  5  ib.  465.  Nor 
in  a  motion  against  a  constable, — Logan,  Adm'r  v.  Barclay, 
3  Ala.  362 ;  nor  in  a  case  of  statutory  distress  for  rent.  Du- 
mes  V.  McLoskey,  5  ib.  239.  See  also  King,  Adm'r  v.  Arm- 
strong, 15  ib.  294.  If,  in  all  the  above  cases,  the  summary 
remedy  which  comes  in  lieu  of  assumpsit  or  debt,  common 
law  remedies  which  would  survive,  does  not  survive,  a  foi^ti- 
ori,  it  should  not  survive  in  this  case,  in  which  the  summary 
remedy  comes  in  lieu  of  trespass  or  case,  common  law  reme- 
dies which  do  not  survive.  Clay's  Dig.  313  §  1 ;  ib.  314  §  6; 
1  Saunders'  Rep.  216  a,  note  1 ;  ib.  217,  note  d ;  8  Porter 
181 ;  5  Ala.  369. 

2.  The  court  had  no  jurisdiction  of  this  case.  It  could  not 
acquire  jurisdiction  without  an  affidavit  of  claim  of  the  pro- 
perty levied  on  under  this  execution.  There  was  no  such 
claim  made.  The  affidavit  claims  property  levied  on  under 
an  execution  in  favor  of  Charles  Bancroft. 

3.  Richard  W.  Gayle  never  authorized  or  sanctioned  the 
act  of  A.  J.  Grayle.  There  is  nothing  to  show  that  A.  J. 
Gayle  was  his  agent.  He  certainly  should  have  been  allowed 
to  disclaim,  or  to  put  in  issue  the  fact  of  his  having  made  a 
claim. 

4.  The  issue  tendered  was  improper,  and  shows  that  the 
case  should  have  been  abated.  The  issue  should  be,  the  plain- 
tiff (Charles  Bancroft)  avers  that  the  property  is  liable  to  his 
execution.  P.  &  M.  Bank  v.  Willis,  5  Ala.  770.  Now, 
Charles  Bancroft  had  no  execution  on  this  judgment,  and 
never  had  one.  He  could  not  have  one  without  reviving  the 
judgment.  How  could  an  execution  be  issued  now  on  this 
judgment?  In  whose  name?  How  can  the  clerk  or  sheriff 
proceed  on  this  judgment  of  condemnation? 

5.  The  admission  of  the  evidence  of  Huggins,  as  to  the 
declarations  of  Billups  Gayle,  was  obviously  erroneous. 

6.  The  court  had  no  right,  after  the  trial  had  been  com- 
menced, to  alter  the  issue,  so  as  to  make  it  fit  the  plaintiff's 
evidence. 
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7.  The  admission  in  evidence  of  the  execution,  bond  and 
affidavit,  was  illegal. 

8.  The  bond  was  fatally  defective.  It  is  not  in  coiifbrmitj 
with  the  statute.  It  is  essentially  variant  from  the  execution. 
It  is  blank  as  to  the  most  material  facts.  Not  being  good  as 
a  statutory  bond,  it  should  have  been  quashed,  either  on  the 
motion  of  R.  W.  Gayle,  or  certainly  that  of  his  securities. 
Seawell  v.  Franklin,  2  Porter  493 ;  King  v.  Walton,  3  ib. 
289;  Van  Cleave  v.  Haworth,  o  Ala.  188;  ib.  618;  Moffit& 
"Watson  v.  Branch  Bank  at  Mobile,  7  ib.  593 ;  Nicholson  v. 
Barker,  15  ib.  353. 

C.  W.  Rapikr,  contra : 

A  proceeding  under  the  statute  to  try  the  right  of  proper- 
ty, is  a  suit;  and,  in  our  law,  it  is  not  one'  of  the  class  of 
suits  which  cannot  be  revived.  Clay's  Dig.  313  §  1.  In  a 
summary  proceeding  against  a  Bank  debtor  or  a  sheriff,  the 
reason  wh}--  the  proceeding  cannot  be  revived  against  the  de- 
fendant's administrator,  does  not  apply  to  cases  of  the  trial  of 
the  right  of  i)roperty.  A  summary  proceeding  against  a  Bank 
debtor  cannot  be  revived  against  his  administrator,  l^ecause 
the  statute  does  not  authorize  it  to  be  commenced  against 
such  administrator.  King,  Adm'r  v.  Armstrong,  14  Ala. 
293.  But,  manifestly,  a  trial  of  the  riglit  of  property  may 
be  initiated  by  the  personal  representative  of  a  claimant  to 
the  propert}-  levied  on,  or  by  the  representative  of  a  judg- 
ment creditor.  But,  if  there  was  an  irregularity  in  making 
the  administrator  a  party,  can  the  claimant  take  advantage  of 
it?     8  For.  564. 

The  disclaimer  tendered  by  li.  W.  (jrayle,  was  an  attempt 
to  evade  the  true  issue,  and  yet  to  have  the  benefit  of  such 
an  issue ;  it  was  therefore  properly  rejected  by  the  court.  It 
was  left  optionary  with  him,  to  join  in  the  issue  tendered ; 
nor  was  it  error,  in  the  event  of  his  refusing  to  join  in  the 
issue,  to  allow  the  plaintilf  to  proceed  fo:  imrtf.  Digest  212 
§54;  5  Ala.  770. 

The  motion  to  quash  the  bond  was  correctly  overruled. 
The  discrepancy  between  the  execution  in  the  record,  and 
that  recited  in  the  bond,  is  not  so  great,  but  that  it  can  be 
identified  as  the  same  execution.     7  Ala.   105 ;  5  ib.  618. 
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Obvious  omissions  in  a  bond  may  be  supplied,  to  carry  into 
effect  the  intention  of  the  parties.  Gully  v.  Gully,  1  Hawks' 
E.  20 ;  Cook  v.  Graham,  8  Cranch  229  ;  Minor  et  al.  v.  Mer- 
chants' Bank  of  Alexandria,  1  Peters  46 ;  8  Ala.  481. 

The  declarations  of  a  person  in  respect  to  property  of  which 
he  is  in  possession,  are  admissible  evidence  as  a  part  of  the 
res  gestct.     4  Ala.  40 ;  1  ib.  344. 

PHELAN,  J.- — If  plaintiff  in  execution  dies  pending  a 
trial  of  the  right  of  property  under  the  statute,  can  the  pro 
ceeding  be  revived  in  the  name  of  his  executor  or  adminis- 
trator? It  would  seem  strange,  that  during  the  forty  years 
this  statute  has  been  in  force,  and  the  great  number  of  trials 
that  have  been  had  under  it,  this  question  has  never  before 
been  presented  for  decision. 

The  question  must  be  resolved  by  bringing  this  proceeding 
to  the  test  of  general  j)rinciples,  and  the  application  of  our 
statute  respecting  the  abatement  and  revival  of  suits.  That 
statute  is  in  these  Avords:  "When  any  suit  shall  be  depend- 
ing in  any  court  in  this  State,  and  either  of  the  parties  shall 
die  before  final  judgment,  the  executor  or  administrator  of 
such  deceased,  who  was  plaintiff,  petitioner,  or  defendant, 
shall  have  full  power,  (in  case  the  cause  of  action  by  law  sur- 
vive,) to  prosecute  or  defend  such  action  until  final  judg- 
ment.'" 

1.  Is  the  statutory  proceeding  to  try  the  right  to  property 
levied  on  by  execution  a  suit,  or  action,  within  the  meaning 
of  this  statute  ?  This  question  would  seem  to  be  settled  af- 
firmatively by  several  decisions. 

In  P.  &  M.  Bank  of  Mobile  v.  Borland,  5  xUa.  531,  the 
plaintiffs  were  required  to  elect,  under  the  rule  of  court,  whe- 
ther they  would  proceed  with  their  bill  in  chancery,  or  trial 
of  the  right  of  property  under  the  statute,  in  respect  to  a 
claim  to  certain  slaves.  It  was  objected,  that  the  trial  of  the 
right  of  property  was  not  "  a  suit  at  law,"  such  as  would 
compel  the  plaintiffs  to  make  an  election.  The  court  say : 
"  The  proceeding  on  the  part  of  the  plaintiff"  may  be  regarded 
as  a  statutory  action,  in  which  the  leading  process  is  the  exe- 
cution ;  the  levy  being  made,  and  affidavit  and  bond  being 
filed  by  the  claimant,  the  court  shall  require  the  parties  con- 
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cerned  to  make  up  an  issue  under  such  rules  as  they  may 
adopt,  so  as  to  try  the  right  of  property  before  a  jury  at  the 
same  term,"  &c.  We  then  consider  the  proceeding  in  the 
court  below  as  "  a  suit  at  law,  within  the  fair  interpretation 
of  the  rule." 

In  Jacott  et  al.  v,  Hobson,  11  Ala.  434,  the  question  arose 
upon  the  right  to  demand  security  for  costs  of  a  non-resident 
plaintiff  in  execution,  under  the  statute  which  gives  to  de- 
fendants in  "  every  action  at  common  law,  or  suit  in  chan- 
cery,'" the  right  to  require  security  for  costs  of  non-resident 
plaintiffs.  The  court  cite  with  approbation  the  case  in  5  Ala., 
sujoixi,  and  add :  "  The  citation  from  5  Ala.  establishes,  that 
it  (trial  of  right  of  property)  was  not  only  a  suit  at  law  within 
the  chancery  rule,  but  the  reasoning  employed  proves,  that  it 
is  a  suit  within  the  general  understanding  of  the  term ;  and 
the  plaintiff  is  the  actor."' 

On  principle,  an  action  or  suit  is  the  right  to  prosecute  to 
judgment  a  lawful  claim  or  demand.  3  Coke  Litt.  (Thomas) 
348.  Its  ordinary  incidents  are :  1.  Process;  2.  Pleadings; 
3.  Issue;  4.  Trial;  5.  Judgment  and  its  incidents;  6.  Ap- 
peal or  writ  of  error.  A  trial  of  the  right  of  property  under 
our  statute  has  all  these ;  and  hence,  upon  reason  and  authori- 
ty, we  may  decide,  that  it  falls  thus  far  within  the  statute  re- 
specting the  revival  of  suits  or  actions. 

2.  Does  the  cause  of  action  survive '?  What  is  the  cause 
of  action  in  this  statutory  proceeding?  I  take  it  to  be  the 
right  to  have  certain  specific  personal  property  condemned, 
by  the  judgment  of  a  competent  court,  to  the  satisfaction  of 
a  certain  judgment  before  rendered  ;  a  special  right  incident 
to  the  general  right  to  levy  upon  and  sell  the  property  of  a  de- 
fendant to  a  judgment ;  and  made  special  by  the  interposition 
of  a  claim  under  oath  of  a  third  person  to  specific  chattels. 
The  right  to  this  statutory  proceeding  being  incident  to  the 
general  right  to  levy,  to  ascertain  if  it  survives,  we  must  look 
to  the  nature  of  the  general  right.  It  is  needless  to  argue, 
that  the  right  to  judgments  with  all  their  incidents  survives 
to  executors  and  administrators,  and  the  judgments  vest  in 
them  as  assets.  Judgments  require  to  be  revived  sometimes 
by  scire  facias ;  and  sometimes,  as  when  execution  lias  been 
placed  in  the  sheriff's  hands  before  the  death  of  the  plaintiff, 
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SO  as  to  create  a  lien,  they  vest  in  the  executor  or  adminis- 
trator immediately  upon  the  grant  of  letters.  No  one  will 
controvert  this.  If  the  general  right  to  levy  execution,  either 
with  or  without  scire  facias,  survive  to  the  executor,  and  he 
be  impeded  in  the  exercise  of  this  right  by  a  claim  under 
oath,  then  the  specific  right  to  have  that  particular  chattel 
which  is  claimed  condemned  to  the  satisfaction  of  the  judg- 
ment, (if  in  fact  it  be  liable,)  results  as  matter  of  course.  In 
other  words,  an  executor  may  have  execution  in  his  own 
name  levied  on  property  of  the  defendant,  and  thus  originate 
a  trial  of  the  right  of  property  with  himself,  if  it  be  claimed. 
This  is  every  day  practice,  and  it  proves,  that  when  plaintiif 
in  execution  dies  pending  a  trial  of  the  right  of  property,  the 
cause  of  action  survives  to  his  executor. 

But  in  every  case  of  trial  of  the  right  of  property  on  an 
execution  levied  in  the  lifetime  of  the  original  plaintiff,  there 
is  a  lien,  which  enures  to  the  benefit  of  the  executor  if  plaintiff 
dies,  immediately  upon  grant  of  letters,  and  without  scire  fa- 
cias. If  upon  an  execution  so  levied  the  money  be  made, 
the  executor  is  entitled  to  demand  and  receive  it,  without  any 
revival  of  the  judgment.  Toller  on  Ex.  441 ;  Collingsworth 
V.  Horn,  4  S.  &  P. ;  Boyd  v.  Dennis,  6  Ala.  If  the  executor 
succeeds  presently,  and  without  scire  facias,  to  the  right  to 
receive  the  money  in  such  a  case,  would  it  not  seem  that  he 
succeeds,  in  like  manner,  to  the  right  to  proceed  with  an  ac- 
tion already  begun,  the  object  of  which  is  to  make  the  money 
by  execution  ? 

We  have  carefully  considered  the  argument  of  plaintiff  in 
error,  that  this  is  a  statutory  remedy  unknown  to  the  com- 
mon law,  and  therefore  not  to  be  extended  beyond  the  ex- 
press letter  of  the  statute,  and  the  cases  cited  from  3  Ala.,  5 
Ala.  and  elsewhere.  It  would  protract  the  opinion  unneces- 
sarily to  state  our  reasons,  but  we  do  not  consider  that  an}' 
of  those  cases,  or  the  principles  on  which  they  rest,  reach  the 
case  at  bar. 

It  is  to  be  observed,  also,  that  it  has  been  decided,  that  there 
are  statutory  proceedings  which  can  be  revived,  when  the 
statute  does  not  expressly  authorize  it.  Sankey's  Exts  v. 
Sankey's  Heirs,  6  Ala.,  was  a  citation  in  the  Orphans'  Court 
by  husband  and  wife,  to  the  executor  of  her  former  husband, 
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to  make  final  settlement;  a  strictly  statutory  proceeding. 
The  wife  died,  and  the  proceeding  was  revived  in  the  name 
of  the  husband,  as  administrator,  which  was  assigned  for  er- 
ror. Judge  Ormond  says :  ''  It  cannot  be  doubted,  that  the 
intention  of  the  legislature  was,  that  no  action  or  suit  should 
abate  where  the  cause  of  action  survived.  That  it  was  in- 
tended that  the  act  should  extend  beyond  suits  commenced 
in  the  ordinary  way,  appears  from  the  employment  of  the 
words,  plaintiff,  })etitioner  or  defendant."     Clay's  Dig.  313. 

I  happen  casually  to  have  noticed  the  fact,  that  in  Had- 
den's  Ex'r  v.  Powell,  17  Ala.  318,  which  was  a  trial  of  the 
right  of  property  growing  out  of  the  levy  of  an  attachment, 
the  action  was  revived  in  the  name  of  the  executor  of  the 
original  plaintiff  without  objection.  That  case  has  been  here 
the  second  time,  and  the  point  has  never  been  made,  that  such 
an  action  could  not  be  revived.  I  refer  to  this,  in  connection 
with  the  fact  that  this  question  has  never  been  raised  before, 
as  some  indication  of  the  view  taken  by  the  profession  upon 
the  right  to  revive  under  our  statute  in  the  case  of  a  claim 
suit. 

It  is  proper,  in  a  question  of  this  importance,  to  consider 
for  a  moment  the  consequences  likely  to  result  from  holding 
that  this  proceeding  cannot  be  revived.  The  levy  gives  a 
lien.  This  lieu  is  not  discharged  even  when  the  claimant 
gives  bond ;  Mills  v.  Williams,  2  S.  &  P.  890 ;  and  the  pro- 
perty is  said  to  be  in  the  custody  of  the  law,  so  that  another 
execution  cannot  be  levied  on  it.  8  Ala.  357.  Now.  if  the 
death  of  plaintiff  in  execution  abates  tlie  suit,  and  it  cannot 
be  revived,  what  becomes  of  the  property?  Is  it  still  in  the 
custod}'  of.  the  law  ?  If  so,  the  custody  of  the  law.  which 
ought  ever  to  be  secure  and  certain,  is  likely  to  prove  to  the 
plaintiff  a  barren  custody.  The  property  was  delivered  to 
claimant  when  he  gave  bond.  That  bond  was  conditioned  to 
return  the  property,  if  found  subject  to  plaintiff's  execution. 
But  plaintiff  has  died ;  this  proceeding  does  not  survive,  but 
finally  abates ;  the  property  has  died,  or  been  consumed,  or 
removed  beyond  the  jurisdiction,  and  the  obligors  on  the 
bond  can  never  be  made  liable,  because  no  breach  of  its  con- 
dition is  possible  ^\^thout  a  trial.  Such  are  the  consequences 
that  must  follow  a  decision,  that  this  is  a  suit  which  doe^^  not 


324         ALABAMA. 

Gayle  v.  Bancroft's  Adm'r. 


survive.  They  tend,  so  far  as  such  an  argument  is  allowable, 
to  repel  the  construction  which  would  lead  to  them.  The 
danger  to  the  plaintiff  from  permitting  the  claimant  to  gain 
possession  of  the  property,  by  giving  bond,  was  seen,  and  was 
intended  to  be  guarded  against,  in  some  respects,  by  the  pro- 
vision which  declares,  that  the  claimant  shall  not  dismiss  or 
otherwise  discontinue  his  claim  without  the  consent  of  the 
plaintiff. 

Upon  the  whole,  we  are  satisfied,  both  upon  reason  and 
authority,  that  a  trial  of  the  right  of  property  is  a  suit  or  ac- 
tion which  can  be  revived.  We  pass  on  to  the  other  ques- 
tions, briefly  premising  the  facts  on  which  they  rest. 

The  affidavit  in  this  case  is  made  by  Andrew  J.  Gayle,  who 
describes  himself  as  agent  and  attorney  for  Eichard  W.  Gayle. 
In  this  character,  he  "on  oath  saith,  that  the  negroes,  Jenny 
and  Kose,  and  her  child,  Daphne,  who  have  been  levied  on 
by  the  sheriff  of  Mobile  county,  to  satisfy  an  execution  in 
favor  of  Charles  Bancroft,  are  the  property  of  Richard  W. 
Gayle,  as  appears  by  a  deed  duly  executed  by  Daniel  M. 
Eiggs,"  &c.  This  affidavit  was  sworn  to  and  subscribed  6tlr 
of  May,  1848. 

The  execution  levied  on  the  property  is  an  execution  in 
favor  of  George  Bancroft  against  Billups  Gayle  and  William 
Bower,  late  co-partners,  and  Duke  Goodman,  their  security 
to  writ  of  error  bond,  for  $792//^  damages,  $79,-„\  the  ten 
per  cent,  damages  awarded  by  the  Supreme  Court  for  delay, 
and  the  sum  of  $35y^/„  costs.  This  was  issued  the  6th  of 
May,  1843,  by  the  clerk  of  the  County  Court  of  Mobile,  and 
contained  at  bottom  a  memorandum  signed  by  him  saying, 
"  Compute  interest  from  9th  March,  1839." 

By  endorsement  of  the  sheriff  of  Mobile  county,  G.  Hug- 
gins,  it  appears  this  execution  was  received  by  him  the  6th 
of  May,  1843,  and  the  same  day  was  levied  on  "  one  negro 
woman  named  Jenny,  and  one  called  Eose,  and  her  child 
called  Daphne;"  and  on  the  same  day,  '"Andrew  J.  Gayle 
made  oath  and  claimed  said  negroes  as  the  property  of  Eich- 
ard W.  Gayle,  and  gave  bond  for  the  trial  of  the  right  of  pro- 
perty in  said  negroes,  which  bond  is  herewith  returned."  &c. 

The  bond  contains  in  the  body,  as  the  obligors,  the  names 
of  Andrew  J.  Gayle,  John  Gayle  and  Daniel  M.  Eiggs,  with- 
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out  designating  any  one  as  principal,  or  any  one  as  surety, 
and  is  signed  by  them  in  the  same  manner,  bearing  date  the 
6th  of  May,  1843.  Neither  does  Andrew  J.  Gayle  describe 
or  sign  himself  as  the  agent  of  Richard  W.  Gayle.  The  con- 
dition of  the  bond  sets  out  an  execution  in  favor  of  George 
Bancroft  against  Billups  Gayle  and  William  Bower,  late  co- 
partners, and  Duke  Goodman,  their  surety,  &c,,  for  $792 yVo 
damages,  (omitting  any  mention  of  the  $79i^^%  for  damages 
in  Supreme  Court,)  with  interest  from  9th  of  March.  1839, 
and  $35yViy  costs,  which  was  issued  by  the  clerk  of  the  County 
Court  of  Mobile  the  6th  of  May,  1843,  and  was  delivered 
same  day  to  the  sherifl',  and  by  him  levied  same  day  on  Jenny 
and  Rose,  and  her  child.  Daphne,  as  the  property  of  Billups 
Gayle,  "  which  is  now  claimed"  (these  are  the  words  of  the 
instrument,  with  the  blanks,)  "  as  the  property  by  the  above 

bounden as property,  under  the  oath  of .  Now, 

therefore,  the  condition  of  the  beforegoing  obligation  is  such, 

that  if  the  said shall  return  the  said  specific  property, 

levied  on  as  aforesaid,  if  the  same  shall  be  found  liable  to  the 
said  execution  of  the  said  George  Bancroft,  and  shall  pay,  &c., 
then,  &c.,  to  be  void." 

1.  The  plaintiff  in  error,  Richard  W.  Gayle,  objected  to 
joining  in  an  issue  below  to  try  the  right  to  the  property 
levied  on  under  the  execution  in  favor  of  George  Bancroft, 
contending  that  the  affidavit  did  not  show  that  he  had  made 
claim  to  any  such.  The  court  decided,  that  it  could  not  com- 
pel him  to  join  in  an  issue,  but,  that  if  he  declined  to  do  so, 
it  would  allow  the  plaintiff  in  execution  to  proceed  as  in  case 
of  default. 

2.  He  also  tendered  an  issue,  that  he  did  not  claim  the 
property  levied  on,  nor  authorize  any  one  else  to  do  so  for 
him.     This  the  court  refused  to  receive. 

3.  Before  tendering  this  issue,  he  moved  to  quash  the 
bond ;  which  motion  the  court  declined  to  hear  at  that  time. 

4.  After  these  proceedings,  and  reserving  his  objections  to 
the  rulings  of  the  court,  he  joined  in  an  issue  tendered  in 
these  words : 

"Charles  Bancroft,  Adm'r  of  George  Bancroft, 

V. 

Gayle  &  Bower  and  Duke  Goodman,  defendants,  and  Rich- 
ard W.  Gayle,  claimant. 
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"  The  plaintiff  avers,  that  the  negro  slaves  levied  on  by  the 
sheritt'  of  Mobile  county,  to  satisfy  the  execution  in  this  case, 
are  liable  to  said  execution ;  the  said  negroes  named  Jenny 
and  Eose,  and  her  child,  Daphne.'' 

1.  Upon  looking  at  the  affidavit,  the  execution,  the  en- 
dorsement on  the  execution,  and  the  bond  for  the  trial  of  the 
right  of  property,  there  cannot  be  a  reasonable  doubt  that 
the  name  "Charles"  was  inserted  in  the  affidavit  erroneously. 
That  such  an  error,  whether  made  from  oversight  or  design, 
when  it  is  manifest  from  the  face  of  the  proceedings,  should 
be  allowed  to  overturn  all  the  rights  which  appertain  to  the 
plaintiff  in  execution  dependent  on  it,  and  secure  to  the 
claimant  without  merit  all  the  advantages  he  gains  by  making 
claim  to  property,  would  not  be  consistent  with  reason  or 
justice.  The  execution,  it  appears,  was  in  fact  in  favor  of 
George  Bancroft ;  by  virtue  of  this  the  sheriff  took  the  slaves 
into  his  possession  ;  by  force  of  the  affidavit  which  was  made, 
and  the  bond  which  was  given,  these  slaves  were  delivered 
up.  But  the  affidavit,  looking  to  that  alone,  says,  the  slaves 
were  levied  upon  by  an  execution  in  favor  of  Charles  Ban- 
croft, and  for  this  reason  the  claimant  asks  that  he  may  not 
be  compelled  to  join  in  an  issue  which  depends  on  an  execu- 
tion in  favor  of  Geoi'ge  Bancroft.  This  the  court  refuses, 
and  properly.  The  error  is  manifest,  whether  we  look  to  the 
execution,  the  endoisement  to  the  execution,  or  the  bond^ 
which  for  this  purpose  may  be  regarded  as  parts  of  one 
transaction ;  and  the  court  properly  decided  to  require  the 
party  to  make  up  an  issue  or  suffer  the  consquences  of  a 
default. 

2.  A  claimant  is  not  allowed  by  the  statute  to  dismiss  or 
otherwise  discontinue  his  claim  without  the  consent  of  the 
plaintiff.  The  reason  for  this  is  obvious;  he  has  gained  im- 
portant advantages  by  making  claim,  and  he  will  not  be  per- 
mitted to  turn  this  to  the  prejudice  of  the  other  party,  by 
impairing  the  right  of  such  party  to  put  things  in  train  to 
recover  on  the  bond. 

But  cannot  a  man  whose  name  has  been  used  against  his 
consent,  disclaim  all  connection  with  the  proceeding  ?  What 
would  be  the  rights  of  a  party  in  this  regard,  who  should  take  the 
necessary  steps  to  enter  such  a  disclaimer  in  proper  time,  we 
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do  not  feel  called  upon  to  decide.  The  record  in  this  case 
shows,  that  this  proceeding  has  been  pending  in  the  court 
below  against  Richard  W.  Gayle,  as  claimant,  for  several 
years.  There  was  once  a  judgment  rendered  in  it  against 
this  party,  as  claimant,  and  others,  which  was  brought  to  this 
court  and  reversed.  17  Ala.  351.  In  the  entry  of  judgment, 
the  case  is  stated  as  "  George  Bancroft,  plaintift'  in  execution 
vs.  Gayle  and  Bower,  defendants  in  execution  ;  Richard  W. 
Gayle,  claimant;'  and  the  record  recites  that  the  ''parties 
came  by  their  attorneys.'*  After  all  this  the  claimant  will 
not  be  allowed  to  disclaim.  He  is  estopped  by  the  record 
from  doing  so.  From  that  it  appears,  that  he  has  been  con- 
ducting an  active  defence  for  years,  and  it  is  too  late  now  for 
him  to  say  that  he  is  not  a  party.  The  court  must  trust  to 
its  own  ofl&cers.  If  an  attorney  has  appeared  for  him  with- 
out authority,  and  he  has  been  ignorant  of  the  proceeding 
up  to  the  time  that  he  offers  to  disclaim,  even  if  the  rem- 
edy is  to  be  found  in  an  application  to  the  court  to  enter  a 
disclaimer,  the  court  would  not  be  bound  to  notice  such  dis- 
claimer, unless  the  party  ofiering  to  make  it  would  aver  his 
ignorance  of  the  previous  pendency  of  the  suit,  and  want  of 
authority  in  the  attorney  who  had  appeared  in  his  name. 

3.  The  motion  to  quash  the  bond  at  this  stage  of  the  pro- 
ceedings would  have  been  entirely  addiessed  to  the  discretion 
of  the  court,  even  if  Richard  W.  Gayle  had  been  a  party  to 
that  bond,  which,  on  its  face,  he  is  not. 

4.  It  fell,  in  like  manner,  within  the  discretion  of  the 
court,  to  allow  the  title  of  the  case  affixed  to  the  i^sue  which 
was  tendered,  to  be  changed,  by  adding  the  name  of  Duke 
Goodman  to  the  defendants  in  execution,  so  as  to  make  it 
correspond  with  the  execution,  and  this  even  after  issue 
joined. 

The  execution,  affidavit,  and  claim  bond  w^ere  read,  it  is 
said,  "  in  evidence  to  the  jury,"  and  objections  w  ere  made  to 
them  severally  by  the  claimant,  and  overruled.  As  to  the 
execution,  it  was  competent  evidence,  and  was  therefore  prop- 
erly admitted.  As  to  the  affidavit  of  the  claimant's  agent 
to  the  property,  it  was  not  competent  evidence,  it  is  true ;  but 
we  cannot  see  how  the  claimant  could  be  injured  by  the  ad- 
mission of  an  affidavit  made  by  another  person,  that  certain 
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property  belonged  to  him,  in  the  trial  of  an  issue  in  which 
that  was  the  very  point  he  sought  to  establish.  So  the  claim 
bond  was  incompetent  evidence.  But  the  existence  of  the 
bond  as  a  fact,  or  the  recitals  it  contains,  if  they  can  have 
any  bearing  upon  this  issue,  evidently  make  rather  for  the 
claimant  than  against  him.  When  it  clearly  appears,  that 
the  party  objecting  could  not*  have  been  injured  by  the  in- 
competent or  irrelevant  testimony,  this  court  will  not  reverse 
on  account  of  its  admission,  as  we  have  repeatedly  held. 
Basley  v.  Dye,  14  Ala.  158 ;  Parsons  v.  Boyd,  20  Ala.  112 : 
Frierson  v,  Frierson,  21  Ala.  549. 

The  counsel  for  plaintiff  asked  Huggins,  the  sherift;  who 
levied  on  the  property  in  the  possession  of  B.  Grayle,  what 
Billups  Grayle  said  respecting  said  negroes  at  the  time  of  the 
levy?  To  this  question  the  counsel  for  claimant  excepted, 
but  the  court  allowed  the  question  to  be  put  and  answered,  as 
the  bill  reads,  "for  the  purpose  of  showing  Billups  Grayle's 
possession  of  the  property,  but  for  no  other  purpose.'"  To 
which  decision  of  the  court,  allowing  the  question  to  be  put 
and  answered,  the  counsel  for  claimant  excepted.  What  the  an- 
swer was  is  not  given.  Billups  Grayle's  possession  was  already 
proved.  If  the  answer  had  gone  to  show  the  nature  or  char- 
acter of  that  possession,  the  proof  would  have  been  compe- 
tent and  proper.  8  Ala.  650 ;  10  Ala.  229.  In  the  absence 
of  what  the  answer  was,  we  cannot  see  that  any  injury  was 
done  to  the  claimant  by  allowing  such  a  question  to  be  put 
and  answered.  Non  constat,  but  that  the  answer  was  in  his 
favor  if  illegal,  or  it  may  have  been  entirely  competent  evi- 
dence. 

There  is  no  error  in  the  record,  and  the  judgment  below 
is  affirmed. 
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HUNTER,  Executor,  vs.  GREEN. 

1.  The  first  clause  of  a  will,  after  an  abeolute  bequeat  of  cei'taio  specific  prop- 

erty to  the  testator's  wife,  was  as  follows,  viz :  "  That  she  may  have  a  com- 
fortable support  and  maintenance,  J  give  her  the  tract  of  land  on  which  I 
now  live,  together  vnth  all  my  property  of  every  kind  whatsoever  that  I  may 
die  possested  of,  for  her  use,  during  her  natural  life,"  Ac  A  subsequent 
clause  was  in  the  following  language :  "  I  give  and  bequeath  to  my  niece, 
Ann  Finley,  my  n^ro  boy  Franklin,  to  her  and  her  heirs  forever,  and  also 
my  negro  girl  Peggy,  imtil  she  arrive  at  the  age  of  twenty-five  years,  at 
which  age  she  is  to  be  emancipated,"  <fec.     Held : 

That  Ann  Finley  took  a  vested  remainder  in  the  slaves  bequeathed  to  her, 
hmit«d  upon  the  life  estate  of  the  testator's  widow. 

2.  Where  personal  property  is  bequeathed  to  one  for  life,  with  remainder  over  in 

fee,  the  executor  can  make  but  one  delivery ;  a  delivery  to  the  first  taker 
enures  to  the  benefit  of  the  remainder  man,  and  a  delivery  to  the  latter,  with 
the  assent  of  the  former,  is  equally  good ;  and  in  cither  case,  the  title  of  the 
executor  is  gone  forever. 

3.  The  act  of  the  Legislature  of  South  Carolina,  passed  in  1841,  making  it  ille- 

gal to  provide  by  will  or  deed  for  the  manumission  of  slaves,  cannot  affect 
the  rights  of  a  legatee  who  received  the  possession  of  the  slaves  bequeathed 
to  him  from  the  executor  in  South  Carolina,  and  brought  them  to  this  State, 
before  the  passage  of  that  act,  the  provisions  of  the  will  being  tJtien  valid  by 
the  laws  of  South  Carolina. 

Error  to  the  Circuit  Court  of  Jefferson. 
Tried  before  the  Hon.  A.  B.  Moore. 

This  was  an  action  of  detinue  brought  by  the  plaintiff 
in  error,  as  the  executor  of  Thomas  Finley,  deceased,  against 
the  defendant  in  error,  to  recover  a  certain  negro  woman 
named  Peggy,  and  some  seven  or  eight  children,  her  natural 
increase. 

The  plaintiff,  in  order  to  maintain  his  action,  offered  in 
evidence,  the  last  will  and  testament  of  Thomas  Finley,  dec'd., 
the  parts  of  which  that  are  deemed  material,  read  as  follows : 
'•'I  give  and  bequeath  unto  ray  beloved  wife,  Jane  Finley, 
the  following  part  of  my  estate,  namely :  negroes,  Fenda, 
Tom,  Juda,  WiUiam,  Caroline,  Milly  and  Rose ;  and  all  my 
beds  and  bedclothes,  with  my  mahogany  table,  cupboard  and 
cupboard  furniture,  and  kitchen  furniture,  to  her  and  her 
heirs  and  assigns  forever :  That  she  may  have  a  comforta- 
ble support  and  maintenance,  I  give  to  her  the  tract  of  land 
22 
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on  which  I  now  live,  containing  two  hundred  and  fifty  acres, 
situate  on  Sawney's  creek,  in  the  State  and  District  aforesaid, 
together  with  all  my  other  property  of  every  kind  whatso- 
ever, that   I   may  die   possessed  of,   for  her   use  during   her 
natural  life ;  and  I  hereby  declare  that  the  bequests  and  pro- 
visions hereby  and  hereinbefore  made  to  my  said  wife  Jane, 
if  accepted,  is  to  be  taken  anfl  received  by  her  in  bar  and  in 
lieu  of  dower   in    my  estate.     After   the   death  of  my  said 
wife  Jane,  and  after  payment  of  the  several  legacies  herein- 
after mentioned,  I  give   and  bequeath  to  Reuben  Finley,  of 
the  State  of  Tennessee,  wheel-wright,  whose  mother's  maiden 
name  was  Catharine  Kinder,  the  aforesaid  tract  of  land,  to- 
gether with  all  the  negroes  and  all  the  property  belonging  to 
my  estate,  of  what  kind  soever,  real  and  personal,  at  the  death 
of  my  said  wife  Jane,  to  him  and  his  heirs  forever,  on  the 
following  conditions,  viz :  That  he  emancipate  all  the  female 
children  of  my  two   negro  women,  Nancy   and  Jinney,  or 
cause  them  to  be  sent  to  the  State  of  Indiana  or  Ohio,  where 
the  laws  of  the  State  will  liberate  them.     The  said  female 
children  are  to  be  set  free,  as  they  respectively  arrive  at  the 
age  of  twenty-five  years,  and  their  children  with  them,  should 
they  have  any,  as  it  is  my  wish  and  desire  to  put  a  stop  to 
the  slavery  of  the  race  of  negroes  belonging  to  me  in  future." 
Then,  after  giving  some  directions  to  said  Reuben  Finley  as 
to  his  burial-place  and  the  manner  in  which  he  wishes  it  or- 
namented, he  proceeds :     ''I  give  and  bequeath  to  my  niece, 
Ann  Finley,  my  negro  boy  Franklin,  to  her  and  her  heirs 
forever,  and  also  my  negro  girl  Peggy,  until  she  arrive  at  the 
age  of  twenty-five  years,  at  which  age  she  is  to  be  emanci- 
pated or  sent  to  the  State  of  Indiana  or  Ohio,  where  the  laws 
will  free  them,  and  her  children,  if  she  have  any,  shall  go 
free  with  her.     The  negro  boy  Franklin  is  not  to  be  bartered 
or  sold  out  of  her  family,  where  I  trust  he  will  be  well 
treated." 

This  will  was  made  in  1832,  in  Abbeville  District,  South 
Carolina,  where  the  testator  lived  and  died.  His  death  oc- 
curred in  1831,  when  this  will  was  probated  by  the  present 
plaintiff,  who  was  duly  appointed  executor,  and  took  upon 
himself  the  performance  of  that  trust.  After  the  death  of 
the  testator  and  the  probate  of  the  will,  as  above  stated,  Jane 
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Finley,  with  the  consent  of  the  executor,  remained  in  the 
possession  of  the  estate,  and  particularly  of  the  negro  woman 
Peggy,  which  had  been  bequeathed  to  the  said  Ann  Finley. 
Ann  Finley  intermarried  with  the  defendant,  and  in  1832, 
removed  from  South  Carolina  to  Jefferson  county,  Alabama, 
bringing  both  the  negro  boy  Franklin  and  the  negro  woman 
Peggy  with  them,  and  which  they  have  retained  in  their  pos- 
session ever  since.     Jane  Finley,  the  widow,  died  in  1845. 

The  plaintiff  also  introduced  an  act  of  the  Legislature  of 
South  Carolina,  passed  the  17th  December,  1841,  consisting 
of  four  sections,  which,  after  the  enacting  clause,  are  as 
follows : 

1.  "  That  any  bequest,  deed  of  trust,  or  conveyance,  intend- 
ed to  take  effect  after  the  death  of  the  owner,  whereby  the 
removal  of  any  slave  or  slaves,  without  the  Ihuits  of  this 
State,  is  secured  or  intended  with  a  view  to  the  emancipation 
of  such  slave  or  slaves,  shall  be  utterly  void  and  of  no  effect 
to  the  extent  of  such  provision ;  and  every  such  slave  so  be- 
queathed, or  otherwise  settled  or  conveyed,  shall  become 
assets  in  the  hands  of  any  executor  or  administrator,  and  be 
subject  to  the  payment  of  debts,  or  to  distribution  amongst 
the  distributees  or  next  of  kin,  or  to  escheat,  as  though  no 
such  will  or  other  conveyance  had  been  made. 

2.  •'  That  any  gift  of  any  slave  or  slaves  hereafter  made 
by  deel  or  otherwise,  accompanied  by  a  trust  secret  or  ex- 
pressed, that  the  donee  shall  remove  such  slave  or  slaves  ft-om 
the  limits  of  this  State,  with  the  purpose  of  emancipation, 
shall  be  void  and  of  no  effect ;  and  every  such  donee  or  trus- 
tee, shall  be  liable  to  deliver  up  the  same,  or  held  to  account 
for  the  value  thereof,  for  the  benefit  of  the  distributees  or 
next  of  kin. 

3.  "  That  any  bequest  or  conveyance  of  any  slave  or  slaves, 
accompanied  with  a  trust  or  confidence,  either  secret  or  ex- 
pressed, that  such  slave  or  slaves  shall  be  held  in  nominal 
servitude  only,  shall  be  void  and  of  no  effect ;  and  every 
donee  or  trustee  holding  under  such  bequest,  gift  or  convey- 
ance, shall  be  liable  to  deliver  up  such  slave  or  slaves,  or  held 
to  account  for  the  value,  for  the  benefit  of  the  distributees  or 
next  of  kin  of  the  person  making  such  bequest,  gift  or  con- 
veyance. 
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4.  "  That  every  devise  or  bequest  to  a  slave  or  slaves,  or 
to  any  person  upon  a  trust  or  confidence,  secret  or  expressed, 
for  the  benefit  of  amr  slave  or  slaves,  shall  be  null  and 
void."  ^ 

The  plaintiff  then  offered  in  evidence  the  decision  in  the 
case  of  Finley  et  al.  v.  Hunter,  reported  in  the  2d  vol.  of 
Strobhart's  Equity  Keports  p.  208,  to  prove  the  construction 
put  upon  said  will  and  act,  by  the  Court  of  Appeals  in  South 
Carolina ;  also  the  answers  of  the  defendant  to  the  interroga- 
tories filed  by  the  plaintiff  under  the  statute  in  this  State. 
By  these  answers  the  defendant  states,  that  he  was  in  the 
possession  of  the  negroes  sued  for ;  that  he  claimed  them 
under  the  will  of  Thomas  Finley ;  that  he  received  the  said 
woman  Peggy,  from  the  executor  in  South  Carolina,  before 
he  came  to  Alabama ;  that  she  was  now  about  thirty-eight 
years  of  age ;  and  that  her  children  had  been  born  in  this 
State.  He  also  states  that  he  received  her*  from  the  plaintiff, 
as  executor  of  Finley,  deceased,  and  as  a  legacy  due  to  his 
wife,  under  and  by  virtue  of  the  will,  and  had  held  her  and 
her  increase  ever  since  as  his  own  property. 

The  defendant  introduced  a  witness,  who  proved  substan- 
tially the  same  facts  as  those  contained  in  the  answers  of  the 
defendant  to  the  interrogatories  propounded  to  him  by  the 
plaintiff;  and  further,  that  she  came  out  to  Alabama  with  the 
defendant  when  he  removed  from  South  Carolina,  and  that 
defendant  brought  said  negroes  with  the  knowledge  and  con- 
sent of  Jane  Finley,  the  widow  of  the  testator,  and  with  the 
knowledge  and  consent  of  the  executor,  the  plaintiff. 

On  this  evidence,  the  plaintiff  asked  the  court  to  charge 
the  jury :  "  That,  under  the  will  of  Thomas  Finley,  the  wid- 
ow was  entitled  to  a  life  estate  in  all  the  negroes  of  which  he 
died  possessed,  including  those  bequeathed  to  Ann  Finley ; 
which  charge  the  court  refused,  and  charged  the  jury,  that 
the  devise  to  Ann  Finley  was  an  absolute  bequest,  and  took 
effect  immediately  upon  the  death  of  the  testator ;  to  which 
the  plaintiff  excepted." 

The  plaintiff  further  asked  the  court  to  charge  the  jury, 
that,  though  they  might  believe  from  the  evidence  that  the 
plaintiff  had  consented  to  give  up  said  negroes  to  defend- 
ant, and  did  give  them  up ;  yet,  under  the  will  of  Thomas 
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Finley  and  said  act  of  1841,  and  the  construction  put  upon  it 
by  the  Appellate  Court  of  South  Carolina,  such  surrender 
by  the  executor  did  not  prevent  him  from  maintaining  the 
present  action ;  which  charge  the  court  refused. 

The  charge  given,  and  the  refusals  to  charge  as  requested, 
are  now  assigned  for  error. 

NicOLSON,  for  plaintiff  in  error : 

1.  The  will  must  be  governed  by  the  law  and  decisions 
of  the  place  where  it  was  executed.  Peake  v.  Yeldell,  17 
Ala.  636 ;  Conover  v.  Chapman,  3  Cranch  319 ;  2  Bailey  436 ; 
5  Peters  151 ;  Shep.  Touch.  496 ;  Story's  C.  Law ;  3  Story's 
R.  765. 

2.  The  assent  of  the  executor  can  confer  no  rights  other 
than  those  given  by  the  will.  The  right  of  assent  by  the 
executor  is  a  protection  intended  for  the  benefit  of  the  exec- 
utor.   4  Bac.  Ab,;  Toll,  on  Executors,  L,  3. 

3.  The  statute  of  limitations  does  not  apply  to  the  case,  as 
we  contend  the  executor  had  no  right  to  sue  until  the  death 
of  the  widow,  and  six  years  had  not  elapsed  before  suit  was 
brought. 

It  is  contended  that  the  statute  of  South  Carolina  of  1841, 
can  have  no  exterritorial  influence,  and  the  negro  having 
been  brought  to  this  State  before  its  passage,  is  exempt  from 
its  operation.  This  principle  cannot  be  maintained,  if  it  is 
admitted  that  the  law  of  the  domicil  is  to  govern.  It  is 
clear  that  the  will  was  valid  at  the  time  of  its  execution,  and 
the  emancipation  could  have  been  effected  if  it  had  been  im- 
mediate. This  was  expressly  decided  in  the  case  of  Frazier 
et  aL  V.  Frazier's  Executor,  2  Hill's  Ch.  R.,  (S.  C.)  If,  then, 
Green  had  remained  in  South  Carolina,  he  would  unquestion- 
ably have  been  bound  by  Finley  v.  Hunter,  2  Strob.  Eq.  Rep- 
208 ;  and  this  property,  under  the  rule  then  laid  down,  could 
have  been  recovered,  if  our  construction  of  the  will  be  cor- 
rect. Is  this  changed  by  carrying  the  property  across  the 
State  line,  without  disaffirming  the  principle  that  the  law  of 
the  domicil  is  to  govern  as  to  the  construction  of  a  will  ? 
He  was  bound  under  Frazier  v.  Frazier,  supra,  to  have  sent 
the  slaves  off.  Can  he  now,  under  Finley  v.  Hunter,  supra^ 
be  allowed  to  retain  them  ?     If  this  is  so,  then  a  will  may  be 
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destroyed  in  effect,  by  removing  the  property  beyond  the 
State  where  the  will  was  made ;  but  personal  property  has 
no  situs. 

The  executor  may  bring  the  suit ;  for,  if  the  slaves  in  con- 
troversy are  assets,  the  judgment  against  the  executor  will 
be  conclusive  against  the  heirs.  Head  v.  Perry,  1  Monroe 
256. 

In  Blackman  v.  Gordon,  1  Rich.  E.  R.  61,  and  the  same 
case,  2  Rich.  E.  R,  43,  as  well  as  in  Finley  v.  Hunter,  2  Strob. 
E.  R.  208,  a  construction  is  put  upon  the  statute  of  1841,  and 
in  all  these  cases  it  was  decided,  that  the  statute  of  1841  was 
retrospective  in  its  operation,  and  related  back  to  the  will ; 
and  by  operation  of  the  statute  they  are  now  made  assets  in 
his  hands.     See  Lenoir  v.  Sylvester,  1  Bailey's  R.  632. 

E.  W.  Peck,  contra: 

1.  By  the  will  of  Thomas  Finley,  Ann  Finley,  his  niece, 
now  the  wife  of  the  defendant,  on  the  death  of  the  testator, 
took  a  present  vested  estate  in  the  slaves  Franklin  and  Peggy, 
and  not  an  estate  in  remainder  dependent  upon  the  death  of 
testator's  wife,  Jane.  1  Jarman  on  Wills  414,  et  seq.-,  Finley 
V.  Hunter,  3  Strob.  Eq.  Rep.  84-5. 

2.  The  said  legatee  took  the  slave  Peggy,  coupled  with  a 
trust,  to  wit :  a  trust  that  when  the  said  slave  attained  the 
age  of  twenty-five  years,  she  and  her  children  should  be 
emancipated  and  sent  to  a  free  State.  If,  then,  this  trust, 
which  was  lawful  when  it  was  created,  afterward  and  before 
its  execution,  became  unlawful,  and  yet,  nothwithstanding 
this,  the  estate  of  the  said  legatee,  instead  of  becoming  abso- 
lute, terminated  when  the  said  slave  reached  the  age  of 
twenty-five,  then  she  would  hold  her  in  trust  for  the  next  of 
kin,  and  not  for  the  executor,  who  had  parted  with  all  his 
title  as  executor,  by  his  assent  to  the  said  legacy. 

The  assent  of  the  plaintiff,  as  executor,  was  co-extensive 
with  the  will.  The  testator  by  his  will  made  an  entire  dispo- 
sition of  the  slave  Peggy,  and  her  children  that  might  be 
born ;  nothing  was  left  to  return  to  the  estate. 

The  executor  assented  to  this  disposition,  by  delivering  the 
said  slave  to  the  legatee,  Ann  Finley,  and  this  assent  divest-r 
ed  him,  as  executor,  absolutely  and  forever  of  all  title  to  the 
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said  slave ;  he,  therefore,  has  no  title,  and  consequently,  can- 
not sustain  this  action. 

The  act  of  South  Carolina  subsequently  made,  that  is, 
made  after  the  death  of  the  said  testator,  and  after  the  execu- 
tor had  assented  to  the  disposition  of  this  property,  made  by 
the  will,  and  also,  after  the  said  legatee,  with  the  said  prop- 
erty, had,  as  it  was  lawful  for  her  to  do,  removed  from  the 
said  State  of  South  Carolina,  could  not  aflFect  either  the  rights 
of  the  legatee  or  the  duties  imposed  upon  her  by  the  will, 
nor  could  it  affect  the  rights  of  the  said  slave  and  her  chil- 
dren ;  they  were  fixed  and  vested,  and  beyond  the  reach  and 
influence  of  the  said  act. 

That  act  is  a  mere  municipal  regulation,  based  upon  a 
policy  supposed  to  be  beneficial,  and  necessary  for  the  State 
of  South  Carolina,  and  therefore  can  have  no  binding  opera- 
tion beyond  the  limits  of  said  State,  or  in  any  manner  affect 
the  rights  of  persons  or  things,  in  a  foreign  jurisdiction. 
Story's  Conf.  Laws  23  §  22.  This  beiug  so,  the  rights  and 
duties  of  the  defendant,  as  the  husband  of  the  said  legatee, 
Ann  Finley,  nor  the  status  of  the  said  slaves  in  Alabama, 
before  and  at  the  passage  of  said  act,  can  in  any  wise  be  af- 
fected by  its  passage. 

Again ;  some  two  years  before  the  passage  of  this  act,  the 
slave  Peggy  had  reached  the  age  of  twenty-five  years ;  there- 
fore, her  right  to  emancipation  had  become  perfect,  and  even 
if  she  had  remained  in  South  Carolina,  that  right  could  not 
have  been  destroyed  by  its  passage:  it  would  not  operate 
retrospectively  for  that  purpose. 

3.  The  record  shows,  that  defendant's  wife  is  the  next  of 
kin  to  the  testator,  Thomas  Finley,  and  it  does  not  appear 
that  there  are  any  others  that  hold  that  relation ;  if,  then,  the 
said  slave  and  her  children  be  not  entitled  to  their  freedom, 
the  defendant  is  entitled  to  hold  them  in  right  of  his  wife, 
as  next  of  kin,  and  if  it  be  said  that  there  are  others  that 
stand  in  the  same  relation  to  the  testator  as  his  wife,  (which, 
however,  does  not  appear,)  then  he  may  rightfully  hold  them 
for  himself  and  those  who  have  a  like  interest;  in  such  case, 
all  the  next  of  kin  are  tenants  in  common,  and  the  posses- 
sion of  one  is  the  possession  of  all.  Upon  what  principle, 
I  ask,  can  the  executor  recover  in  such  a  case  ? 
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GIBBONS,  J. — The  first  question  presented  by  the  record 
is,  whether  Ann  Finley  took  under  the  will  of  Thos.  Finley, 
deceased,  an  absolute  estate  in  the  property  bequeathed  to 
her,  or  a  remainder  limited  upon  a  life  estate  in  the  widow, 
Jane  Finley. 

In  the  construction  of  a  will,  the  rule  is,  to  give  it  that 
interpretation,  if  possible,  which  will  make  each  part  har- 
monize with  the  others,  so  that  all  the  clauses  may  stand  and 
be  consistent  with  each  other.  This  construction  is  to  prevail, 
if  the  will  is  susceptible  of  it.  If  this  cannot  be  done,  and 
some  portions  are  repugnant  and  irreconcilable  with  others, 
then  the  subsequent  clauses  shall  be  held  to  control  and 
modify  the  former.  Jarman  on  Wills  411,  et  seq.  Applying 
this  rule  of  construction  to  the  will  under  consideration,  we 
are  constrained  to  hold  that  Ann  Finley  took  an  estate  in  the 
property  bequeathed  to  her,  subject  to  the  lifie  estate  of  the 
widow,  Jane  Finley.  The  testator,  after  bequeathing  to  his 
wife,  Jane,  certain  slaves  and  other  property  absolutely,  pro- 
ceeds to  give  her  a  life  estate  in  all  his  other  property,  of 
every  kind  whatsoever,  that  he  might  die  possessed  of,  ma- 
king no  reservations  or  exceptions  of  any  kind.  When  he 
comes  to  define  the  bequests  to  Eeuben  Finley,  he  uses  the 
following  language:  "  After  the  death  of  my  said  wife,  and 
after  the  payment  of  the  several  legacies  hereinafter  mention- 
ed, I  give  and  bequeath  to  Eeuben  Finley,"  &;c.  This  lan- 
guage we  think  sufiiciently  significant  that  Reuben  Finley 
was  to  take  the  property  after  the  termination  of  the  life  es- 
tate of  the  widow,  charged  with  the  legacies,  and  that  the 
legacies,  as  well  as  his  estate,  were  postponed  to  the  termina- 
tion of  the  widow's  life  estate.  This  construction  renders  the 
whole  will  harmonious  and  consistent ;  whereas,  the  construc- 
tion contended  for  by  the  defendant  renders  the  clause,  be- 
queathing the  property  to  Ann  Finley,  directly  repugnant  to 
the  bequests  to  the  wife,  Jane  Finley.  Irrespective  of  the 
technical  rule  which  we  have  cited  for  the  construction  of 
wills,  we  think  this  will  bears  upon  its  face  sufficient  evi- 
dence that  it  was  the  intention  of  the  testator  that  his  wife 
should  be  preferred  to  all  others  for  a  life  estate  in  all  his 
property,  and  that  Ann,  like  Reuben,  should  be  postponed 
to  the  death  of  Jane,  before  the  right  to  receive  the  legacy 
should  accrue. 
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It  is  contended  that,  with  this  construction  of  the  will,  in- 
asmuch as  the  girl  Peggy  should  be  freed  when  she  arrived 
at  the  age  of  twenty -five  years,  and  as  the  widow  might  live 
beyond  that  time,  Ann  Finley,  instead  of  taking  a  vested 
interest  in  the  bequest,  would  take  nothing  but  a  contingent 
remainder.  If  this  were  so  even,  we  are  not  responsible  for 
it.  Our  duty  is,  to  construe  the  will  according  to  the  inten- 
tion of  the  testator,  if  that  intention  is  apparent.  Such  in- 
tention, if  it  be  legal,  makes  the  law  of  the  case,  we  are  not 
at  liberty  to  make  a  new  will  for  the  testator,  but  are  bound 
to  construe  and  give  effect,  if  possible,  to  the  one  he  has 
made. 

What,  then,  was  the  estate  which  Ann  Finley  took  in  this 
bequest,  at  the  death  of  the  testator  ?  Not  a  contingent  re- 
mainder, as  is  contended  by  the  defendant  would  be  the  case 
with  this  construction  of  the  will,  but  a  vested  remainder — an 
interest  in  her  which  would  pass  to  her  representatives  at  her 
death,  and  which  she  could  alienate  by  bequest  or  convey- 
ance. In  speaking  of  the  test  as  to  whether  a  remainder  is 
vested  or  contingent,  Chancellor  Kent  says:  "  It  is  the  pres- 
ent capacity  of  taking  eifect  in  possession,  if  the  possession 
were  to  become  vacant,  and  not  the  certainty  that  the  posses- 
sion will  become  vacant,  before  the  estate  limited  in  remain- 
der determines,  that  distinguishes  a  vested  from  a  contingent 
remainder.  When  the  event  on  which  the  preceding  estate 
is  limited,  must  happen,  and  when  it  also  may  happen  before 
the  expiration  of  the  estate  limited  in  remainder,  that  re- 
mainder is  vested ;  as  in  the  case  of  a  lease  to  A.  for  life, 
remainder  to  B.  during  the  life  of  A.,  the  preceding  estate 
determines  on  an  event  which  must  happen ;  and  it  may  de- 
termine by  forfeiture  or  surrender  before  the  expiration  of 
A.'s  life,  and  the  remainder  is  therefore  vested.  A  remain- 
der limited  upon  an  estate  tail  is  held  to  be  vested,  though 
it  must  be  uncertain  whether  it  will  ever  take  place.''  4  Kent 
Com.  203.  Again,  in  defining  a  contingent  remainder,  the 
same  author  says:  "It  is  not  the  uncertainty  of  enjoyment 
in  the  future,  but  the  uncertainty  of  the  right  to  that  enjoy- 
ment, which  marks  the  difference  between  a  vested  and  con- 
tingent interest."  lb.  206.  This  is  conclusive  to  show  that 
the  actual  estate  which  Ann  Finley  took  was  a  vested,  and 
not  a  contingent  remainder. 
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This  remainder  being  vested  by  the  death  of  the  testator, 
two  things,  and  but  two,  were  wanting  to  give  to  Ann  Fin- 
ley  the  right  to  present  enjoyment  of  the  bequest.  One  was, 
the  extinguishment  of  the  life  estate  to  which  her  legacy  was 
postponed,  and  the  other,  the  assent  of  the  executor  to  the 
payment  or  delivery  of  the  legacy.  The  life  estate  of  Jane 
Pinley  in  the  negro  woman  Peggy,  was  to  that  extent  an 
absolute  property  in  her ;  she  could  sell  it,  give  it  away,  or 
dispose  of  it  in  any  manner  that  she  saw  proper,  provided 
she  did  not  infringe  upon  the  estate  in  remainder.  If  she 
chose  to  sell  or  give  it  to  Ann  Finley,  it  was  perfectly  com- 
petent for  her  to  do  so ;  and  on  her  so  doing,  one  of  the  ob- 
stacles to  the  present  enjoyment  of  the  bequest  to  her  was 
removed. 

The  executor  of  a  will  in  which  are  made  bequests  of  spe- 
cific chattels,  has  the  right  to  retain  them  in  his  possession, 
until  he  can  ascertain  whether  they  will  be  required  for  the 
payment  of  the  debts  of  the  testator,  or  whether  he  can,  con- 
sistently with  the  rights  of  the  other  legatees  in  thewill, 
deliver  them.  After  these  facts  are  affirmatively  ascertained, 
he  is  bound  to  deliver  them,  and  can  be  compelled  to  do  so. 
After  he  has  delivered  them,  how^ever,  his  legal  title  is  gone, 
and  has  become  vested  in  the  legatee.  2  Lomax  on  Ex.  134 ; 
1  Eoper  on  Legacies  315 ;  1  Wash,  Va.  R.  398 ;  2  Robinson 
664: ;  5  Munford  175 ;  1  Devereux  Eq.  R.  337.  So,  where 
property  like  the  present  is  bequeathed  to  one  for  life,  with 
remainder  over  in  fee,  the  executor  can  make  but  one  delive- 
ry. If  he  delivers  to  the  one  taking  the  estate  for  life,  that 
is  a  delivery  for  the  remainder  man,  as  well  as  for  the  life 
estate ;  and  when  the  delivery  is  to  the  remainder  man,  with 
the  assent  or  by  the  direction  of  the  life  tenant,  it  is  equally 
good  as  a  delivery,  and  the  legal  title  of  the  executor  is  gone 
forever.  The  proof  in  this  case  shows,  that  the  defendant, 
in  right  of  his  wife,  with  the  knowledge  and  assent  of  Jane 
Finley,  the  tenant  for  life,  received  the  negro  woman  from 
the  plaintiff,  the  executor  of  Thomas  Finley,  deceased,  as  a 
legacy  bequeathed  to  the  said  Ann  by  the  will.  On  these 
facts,  the  legal  title  of  the  executor  is  gone,  and  the  plaintiff 
in  this  aspect  of  the  case  can  not  recover. 

But  it  is  insisted  by  the  plaintiff,  that,  notwithstanding  he 
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may  have  delivered  the  legacy  according  to  the  tenor  and 
effect  of  the  will,  yet,  by  virtue  of  the  act  of  the  legislature 
of  South  Carolina,  passed  in  1841,  making  it  illegal  to  pro- 
vide for  the  manumission  of  slaves,  by  will  or  deed  of  trust, 
and  by  virtue  of  the  construction  which  the  Court  of  Ap- 
peals in  the  State  of  South  Carolina  has  given  to  the  act,  he 
has  the  right  to  recover. 

It  is  admitted  that  this  will  was  valid  in  all  its  parts  when 
it  was  made,  and  that  the  trusts  imposed  by  it  for  emancipa- 
ting the  slaves  were  also  valid  when  the  defendant  received 
the  legacy  from  the  executor.  This  is  expressly  decided  in 
the  case  of  Finley  et  al.  v.  Hunter,  in  2  Strobhart  208,  where 
the  construction  of  this  will  and  the  validity  of  the  bequest 
to  Reuben  Finley  were  drawn  in  question.  Admitting,  then, 
for  the  present,  that  the  statute  of  South  Carolina  has  been 
so  construed  as  to  give  it  a  retrospective  operation,  how  does 
the  act  itself,  or  its  construction,  affect  this  property  in 
Alabama  ? 

Personal  property,  like  the  person  possessing  it,  is  subject- 
ed to  the  laws,  and  only  to  the  laws  of  the  country  where  it 
is  domiciled.  The  laws  of  the  several  States  can  have  no 
extra-territorial  effect  by  w^ay  of  creating  a  right  to  property 
or  of  taking  one  away.  South  Carolina  can  legislate  for  her 
own  citizens  and  property,  and  can  bring  under  the  influence 
of  her  laws  the  citizens  and  property  of  the  other  States 
when  they  are  within  her  jurisdiction,  but  beyond  this  she 
is  powerless.  She  can  pass  no  law  which  can  affect,  in  any 
manner  whatever,  the  property  of  any  citizen  of  thfe  State 
of  Alabama,  or  of  any  other  State.  The  property  of  the 
citizens  of  the  several  States,  like  the  owner  of  it,  is  govern- 
ed by  the  laws  of  the  country  where  it  is  found.  Story's 
Conflict  of  Laws  22.  Whatever  may  be  the  effect  of  the  act 
of  South  Carolina,  passed  in  1841,  upon  property  within  the 
limits  of  that  Stat€,  it  can  have  no  effect  upon  property 
beyond  those  limits.  When  the  defendant  left  South  Caro- 
lina, in  1832,  "with  this  property,  his  rights  were  then  vested 
and  defined  by  the  laws  of  that  State.  Such  as  they  then 
were,  he  brought  them  from  that  State  to  this,  and  they  were 
then  beyond  the  reach  of  South  Carolina  legislation.  If,  by 
the  laws  of  that  State,  he  had  a  title  to  the  property  when 
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he  brought  it  here,  no  legislation  of  that  State  could  after- 
wards divest  it,  or  change,  in  any  manner  whatever,  his  rela- 
tion to  the  property.  The  courts  in  Alabama  would  un- 
doubtedly enforce  any  rights  in  respect  to  property  which 
had  vested  in  South  Carolina  before  it  came  to  this  State. 
This  they  would  be  bound  to  do  on  principles  of  comity. 
But  how  could  they  recognize  a  right  which  is  alleged  to 
have  arisen  by  the  legislation  of  South  Carolina  upon  prop- 
erty long  before  the  passage  of  the  act  in  this  State,  and 
claimed  here  by  absolute  title  in  the  possessor  ? 

But,  it  is  said,  this  act,  according  to  the  construction  given 
to  it  by  the  Court  of  Appeals  of  South  Carolina,  acts  retro- 
spectively, and  to  an  extent  to  reinvest  the  executor  with  the 
legal  title,  so  as  to  enable  him  to  recover.  It  is  difficult  to 
comprehend  how,  even  with  a  construction  of  the  act  giving 
it  a  retrospective  operation,  it  could  produce  this  result,  even 
in  South  Carolina.  Suppose  that  the  defendant  and  the 
property  in  dispute  were  in  that  State,  and  that  the  statute 
was  operating  upon  both  retrospectively,  how  would  they 
be  affected  by  the  law  ?  The  defendant  would  then  be  in 
possession  of  property,  burthened  with  a  trust  which  he  had 
not  yet  performed,  and  the  execution  of  which  had  become 
illegal ;  would  this  have  the  effect  to  restore  the  legal  title  to 
the  plaintiff?  Clearly  not ;  because  he  is  not  the  party  in 
favor  of  whom  the  statute  would  operate.  He  parted  with 
his  legal  title  when  he  gave  up  the  legacy,  and  that  he  can 
never  get  back  by  the  operation  of  this  law.  The  trusts 
with  which  the  property  was  charged,  would  then  enure  to 
the  benefit  of  the  distributees  and  next  of  kin  under  the  act, 
and  not  to  the  executor.  If  the  statute  in  its  retrospective 
operation  divested  the  defendant  of  his  title,  it  would  place 
it,  not  in  the  executor,  but  in  those  in  whose  favor  it  oper- 
ated. The  executor  having  once  administered  the  property, 
and  parted  with  his  legal  title,  the  law,  whenever  it  divested 
the  title  of  the  defendant,  would  cast  it  upon  the  beneficiaries 
specified  by  it.  This  would  necessarily  be  the  utmost  extent 
that  the  law  could  operate  retrospectively.  It  would  then 
divest  no  vested  right,  because  the  trust  imposed  upon  the 
legatee  to  free  the  woman  not  having  been  performed,  and 
she   being  a  mere  chattel,  no   right  to  freedom  vested   in 
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her,  and  could  not  until  she  was  actually  emancipated.  The 
effect  of  the  law,  then,  would  be,  to  change  the  trust  in  favor 
of  the  slave,  to  one  in  favor  of  the  distributees  or  next  of 
kin.  This  would  not  be  giving  to  the  law  a  retrospective 
operation,  in  the  technical  sense  of  that  term ;  at  all  events, 
it  would  not  be  divesting  any  rights  that  had  vested  before 
its  passage,  nor  could  it  act  retrospectively  to  this  extent.  To 
say  that  the  act  could  divest  rights  which  had  vested  anterior 
to  its  passage,  would  be  a  proposition  that  would  not  bear 
argument  at  the  present  day.  Any  such  construction  would 
render  it  unconstitutional  and  void,  according  to  the  decision 
of  the  courts  of  South  Carolina  in  the  case  relied  on  by  the 
plaintiflf.  If  the  law  is  to  be  understood  as  having  a  general 
retrospective  and  extra-territorial  operation,  every  slave  that 
had  ever  been  set  free  by  deed  or  will,  in  the  State  of  South 
Carolina,  no  matter  where  he  might  be  found  after  the  pas- 
sage of  the  act,  would  be  liable  to  be  brought  back  by  the 
heirs  or  descendants  of  the  person  who  had  made  provision 
for  his  freedom.  It  is  not  believed  that  even  the  most  vision- 
ary would  contend  for  a  construction  that  would  lead  to  such 
results. 

We  have  carefully  examined  the  case  of  Finley  et  al.  v. 
Hunter,  2  Strobhart  208,  and  are  entirely  satisfied  with  the 
construction  of  the  act  there  given.  That  suit  was  brought 
by  the  heirs  of  Reuben  Finley,  the  legatee  named  in  the  will 
of  Thomas  Finley,  against  Hunter,  the  executor,  after  the 
termination  of  the  life  estate  of  Jane  Finley.  Jane  Finley, 
it  seems,  died  in  1845,  leaving  a  last  will  and  testament,  of 
which  Hunter  was  also  executor,  being  then  executor  of 
Thomas,  and  also  of  Jane,  his  wife,  with  the  estate  in  his 
possession  that  was  bequeathed  to  Reuben  Finley  by  Thomas. 
The  bill  was  filed  by  the  heirs  of  Reuben  for  the  recovery 
of  this  bequest.  The  court  decided,  that  the  estate  which 
Reuben  took  under  the  will  was  a  vested  remainder,  and  de- 
creed that  his  heirs  should  recover  the  property ;  but  inas- 
much as  the  trusts  in  favor  of  the  slaves  who  were  to  be  set 
free  by  the  said  Reuben,  had  not  been  executed,  they  had 
become  illegal  by  the  act  of  1841,  and  the  effect  of  that  act 
upon  the  property  was,  not  to  enlarge  the  estate  of  the  lega- 
tee, but  to  create  rights  in  favor  of  the  distributees  and  next 
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of  kin  of  the  testator ;  and  that  the  property  being  in  the 
hands  of  the  executor,  he  had  a  right  to  hold  it,  under  the 
first  section  of  the  act,  for  the  distributees  and  next  of  kin. 
But  the  court  repudiates  the  idea  of  giving  to  the  act  of  1841, 
any  other  retrospective  operation  than  to  make  illegal  any 
trust  then  pending  in  favor  of  slaves  and  unexecuted.  The 
court,  in  giving  this  construction  to  the  act,  places  its  decision 
directly  upon  the  ground  that  no  right  had  vested  in  the 
slaves,  as  they  were  mere  chattels,  and  could  not  take  or 
hold  legal  rights.  But,  although  the  law  of  1841,  acting 
upon  property  in  South  Carolina,  produces  these  results,  it 
by  no  means  follows  that  it  produces  the  same  results  in  Ala- 
bama ;  on  the  contrary,  we  have  seen  that  it  cannot.  There 
is  nothing  in  our  law  making  the  trust  imposed  upon  this 
property  illegal ;  and  the  defendant,  if  he  thinks  proper,  may 
execute  it.  But  even  if  he  does  not,  we  are  constrained  to 
hold  that  the  defendant  and  the  property  are  entirely  unaf- 
fected by  the  act  of  the  legislature  of  South  Carolina  of  1841. 
The  trust  in  this  State  remains  over  the  property,  precisely 
as  the  law  fixed  it  in  South  Carolina,  when  the  defendant 
removed  to  this  State.  If  the  defendant  does  not  choose  to 
execute  it,  we  know  of  no  principle  by  which  either  the  ex- 
ecutor or  the  next  of  kin  of  Thomas  Finley  can  here  claim 
the  property  by  virtue  of  the  act  above  mentioned. 
Our  conclusions,  then,  are: 

1.  That  Ann  Finley  took  a  vested  remainder  in  the  bequest 
made  to  her  by  the  will  of  Thomas  Finley. 

2.  That  the  delivery  of  the  property  by  the  executor  to 
the  defendant,  as  husband  of  the  legatee,  with  the  knowl- 
edge and  assent  of  Jane  Finley,  was  a  divestiture  of  his 
legal  title,  and  the  same  vested  in  the  defendant. 

3.  That  the  act  of  the  legislature  of  South  Carolina  of 
1841  had  no  effect  whatever  upon  this  property,  or  upon  the 
defendant ;  nor  did  it  create  any  rights  in  favor  of  the  plain- 
tiff, or  of  the  distributees  or  next  of  kin  of  Thomas  Finley, 
in  respect  to  this  property ;  nor  can  it  do  so  as  long  as  it  re- 
mains in  this  State. 

4.  Even  if  it  acted  upon  the  property,  it  could  not  restore 
the  legal  title  of  the  plaintiff"  but  would  cast  it  upon  the  next 
of  kin  of  the  said  Thomas,  dec'd. 
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From  these  conclusions,  it  follows  that  the  court  erred  in 
refusing  the  first  charge  asked  by  the  plaintiff,  and  in  the 
first  charge  given.  It  also  follows  that,  in  refusing  the  second 
charge  asked  by  the  plaintiff,  there  was  no  error. 

Although  the  conclusions  which  we  have  above  expressed 
are  directly  against  the  plaintiff's  right  to  recover  on  the 
case  made  by  the  record,  yet  we  cannot  know  that  the  case 
will  be  same  on  another  trial ;  and  as  errors  intervened  on 
the  trial  below,  we  feel  bound  to  reverse  and  remand  the 
cause,  which  is  accordingly  done. 


WHITWORTH  ET  ux.  vs.  HART  et  al. 

1.  When  a  cause  is  submitted  t<>  the  Chaucellor  ou  an  agreed  state  of  facts,  upon 

which  he  rendei"s  his  decree,  and  it  is  not  objected  that  the  pleadings  do  not 
put  these  facts  in  issue,  the  objection  cannot  be  raised  in  the  Appellat«  Court 
to  prevent  a  revision  of  his  decree. 

2.  The  husband's  assent  to  an  arrangement  entered  into  by  the  wife  and  her  bro- 

thers and  sisters,  raspectiug  the  division  of  her  father's  estate,  cannot  be  pre- 
sumed, in  the  absence  of  all  evidence  that  he  assented  to  or  mtified  it,  or 
that  it  was  beneficial  to  him,  or  that  his  wife  was  accustomed  to  act  as  his 
agent ;  and  if  the  agreement  is  not  binding  upon  the  husband,  it  is  not  obliga- 
tory on  the  other  parties. 

3.  Interest  is  but  a  just  compeusatiou  for  the  witliholding  of  the  principal ;  and 

when  the  piincipal  is  ascertained  to  be  duo  at  a  particular  period,  and  re- 
mains impaid  without  a  sufficient  excuse,  interest  follows  as  an  incident. 

Error  to  the  Chancery  Court  of  Monroe. 
Heard  before  the  Hon.  J,  W.  Lesesne. 

This  bill  was  filed  by  the  defendants  in  error,  as  heirs  and 
next  of  kin  of  Matthew  Bradley,  deceased,  against  Albert  B. 
Mitchell,  his  executor,  and  Margaret  J.  Whitworth,  late  his 
widow,  and  her  subsequent  husband,  Isaac  D.  Whitworth,  to 
set  aside  the  will  of  the  said  Bradley,  by  reason  of  his  un- 
soundness of  mind  at  the  time  it  was  made,  and  for  an  ac- 
count and  distribution  of  his  estate. 

Answers  were  put  in,  and  an  issue  devisavit  vd  non  was 
awarded  and  tried  at  law,  and  a  verdict  of  a  jury  had  against 
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the  will,  which  was  duly  certified  to  the  Chancery  Court. 
Thereupon,  commissioners  were  appointed,  by  the  consent  of 
the  parties,  to  whom  the  matters  of  the  account  were  referred, 
with  leave  to  except  to  their  decision,  and  who  made  a  report, 
which  was  excepted  to  in  several  particulars,  which  are  suffi- 
ciently set  forth  in  the  opinion  to  be  understood  without  their 
statement  here. 

The  decree  of  the  Chancellor  upon  the  exceptions,  and 
upon  a  question  of  law  referred  to  him  by  the  commissioners 
respecting  the  title  to  eight  of  the  slaves  in  controversy,  con- 
stitutes the  subject  matter  for  revision  in  this  court. 

F.  S.  Blount,  for  the  plaintiffs  in  error : 

1.  The  charges  of  interest  on  the  value  of  the  property  in 
exhibit  No.  4,  and  on  the  hire  of  the  negroes  in  exhibit  No. 
5,  are  erroneous,  contrary  to  law,  and  should  not  have  been 
so  charged  against  defendants.  The  use  of  money  of  an  es- 
tate, conceding  that  the  property  was  money,  must  be  proved 
and  shown  ;  where  this  is  not  done,  no  interest  is  proper,  ex- 
cept upon  final  balance.  Powell  v.  Powell,  10  Ala.  914; 
Lamb  v.  Lamb,  11  Pick.  371. 

2.  The  amount  of  commissions  allowed  by  the  Chancellor, 
taking  into  consideration  the  value  of  the  property,  the  na- 
ture of  the  litigation,  and  the  expenses  consequent  upon  it, 
scarcely  defrays  the  travelling  and  other  demands  made  upon 
the  executor.  His  responsibility  extending  to  the  whole  es- 
tate, compensation  should  be  allowed  commensurate  there- 
with. Magee  v.  Cowperthwaite,  10  Ala.  966.  The  cases 
heretofore  determined  by  this  court,  which  have  placed  the 
allowance  of  compensation  upon  tTie  ground  of  discretion  in 
the  court  below,  were  cases  where  the  facts  were  not  suffi- 
ciently stated  to  enable  this  court  to  determine  upon  them. 
The  record  in  this  case,  containing  the  report  of  the  commis- 
sioners, discloses  all  the  facts  before  the  Chancellor  upon 
which  his  decree  founded.  The  statute  of  1841,  (Clay's  Dig. 
228  §  36,)  establishes  the  just  compensation  to  executors  and 
administrators.  The  inquiry  is  to  be  directed  "  to  the  amount 
of  labor  performed,  the  responsibility  involved,  and  the  value 
of  the  estate."  Grould  v.  Hayes,  19  Ala.  438 ;  Craig  v.  Mc- 
Gee,  16  Ala.  48.     Whether  the  property  was  kept  together 
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by  the  direction  of  the  testator,  or  keeping  it  together  became 
a  necessary  act  on  the  part  of  the  executor  for  his  own  pro- 
tection, after  suit  brought,  it  is  submitted  that  the  statute  fur- 
nishes the  true  principle  of  compensation. 

2.  As  to  the  eight  slaves  mentioned  in  the  agreement  of 
the  parties,  submitting  the  question  of  title  in  them  to  the 
Chancellor :  The  error  of  the  Chancellor's  argument  in  his  de- 
cree consists  in  regarding  the  slaves  as  a  vested  remainder  in 
Mrs.  Bradley,  on  the  death  of  her  father,  David  Mitchell. 
The  record  and  statement  made  by  the  commissioners  dis- 
tinctly shows  that  she  does  not  take  them  by  descent  from 
the  father,  but  by  an  agreement  among  the  distributees,  and 
"  instead  of  property  she  would  have  been  otherwise  entitled 
to  from  the  estate  of  her  father."  The  distribution  of  Mitch- 
ell's estate  was  a  void  act,  although  the  distributees,  by  whom 
it  was  made,  were  of  lawful  age.  There  was  no  provision 
made  for  the  payment  of  debts.  If  valid  as  to  those  of  law- 
ful age,  and  laboring  under  no  legal  disability,  neither  Mat- 
thew Bradley  or  his  wife  were  capable  of  assenting  to  it.  He, 
by  reason  of  mental  inability,  (see  bill,  issue  and  verdict  on 
i^ue,  pp.  27,  28,)  and  she  by  reason  of  her  coverture. 

In  the  case  of  Broome  v.  King,  Adm'r,  (10  Ala.  822,)  cited 
by  the  Chancellor,  Judge  Goldthwaite  says :  "  It  is  proper  here 
to  avoid  misconception  of  the  extent  of  the  decision  in  the 
case  of  Pitts  v.  Curtis,  (4  Ala.,)  before  cited,  to  state,  it  does 
not  decide  what  the  effect  would  be  on  the  remainder,  if  the 
wife,  instead  of  the  husband,  was  the  survivor."  Admitting 
that  this  was  a  remainder  vesting  in  the  wife  of  Bradley  on 
the  death  of  her  father,  it  is  no  authority  for  the  decision  of 
this  cause,  as  relied  on  by  the  Chancellor,  The  facts,  how- 
ever, show  that  the  principles  of  that  case  have  no  application 
to  this. 

Property  acquired  by  marriage,  which  is  an  act  of  law, 
does  not  merge.  Merger  is  not  allowed  to  the  prejudice  of 
the  rights  of  the  wife.  Cro.  Jac.  275 ;  2  Coke  (Thomas)  top 
page,  654,  notes  H.  I.  K, ;  3  Preston  on  Conveyances,  304-5 ; 
4  Kent's  Com.  100-1. 

The  case  of  Moye  et  al.  v. ,  2  Haywood's  N.  C.  R. 

186,  is  a  case  in  all  its  facts  most  closely  resembling  the  case 
at  bar.     The  following  is  the  decision :  '•  Estates  do  not  merge, 
23 
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when  they  are  not  ejusdem  generis ;  therefore,  where  A.,  a 
father,  had  a  life  estate  in  a  negro,  remainder  to  all  his  daugh- 
ters, and  he  gives  this  slave  to  the  husband  of  one  of  his 
daughters,  there  will  be  no  merger  of  the  life  estate  in  the 
remainder,  because  that  remainder  is  to  all  the  daughters." 
Here  the  remainder  descended  to  all  the  children  of  David 
Mitchell.  See  particularly  Verdier  v.  Hyne,  4  Strobhart's 
Law  Kep.  463.  Upon  this  branch  of  the  case,  I  refer  to  the 
court  the  following  cases,  showing  the  wife's  right  by  survi- 
vorship to  a  remainder  in  slaves,  accruing  during  coverture  : 
Irwin  V.  Divine,  7  Monroe's  Eep.  246 ;  Wallace  v.  Taliaferro, 
2  Call's  Kep.  376 ;  Upshaw  v.  Upshaw,  2  Hen.  &  Mun.  381 ; 
Pinkard  v.  Smith,  Lit.  Sel.  Cases  336 ;  Neale  v.  Haddock,  2 
Hayd.  Eep.  183 ;  Hynes  v.  Lewis,  Ex'r,  Taylor's  N.  C.  Eep. 
33,  44,  old  ed.;  Kornegay  v.  Canaway,  2  Dev.  Eq.  E.  405-6; 
Hardie  v.  Cotton,  1  Iredell's  Eq.  61 ;  Poindexter  v.  Black- 
burn, ib.  286 ;  Whitehurst  v.  Harker,  2  ib.  292 :  McBride  v. 
Choate,  ib.  610 ;  Eodgers  v.  Bumpass,  4  ib.  385 ;  Kevel  v. 
Eevel,  2  Dev.  &  Bat.  272 ;  Weeks  v.  Weeks,  6  Iredell's  Eq. 
Eep.  120. 

If  a  ferae  sole  be  entitled  to  slaves  in  remainder  or  rever- 
sion, and  marry  before  the  termination  of  the  particular  es- 
tate, which  does  not  terminate  during  the  marriage,  the  right 
will  go  to  the  husband  or  the  wife,  as  the  one  or  the  other 
may  survive.     3  Lit.  Ky.  Eep.  281. 

That  such  would  seem  to  be  the  view  that  this  court  will 
take  of  this  question,  for  the  first  time  now  presented,  is  to 
some  extent  indicated  in  the  case  of  Strong  et  al.  v.  Gregory, 
19  Ala.  146.  The  court  say,  "that  the  husband,  during  his 
wife's  life,  does  not  take  such  an  interest  in  the  remainder  af- 
ter the  determination  of  the  life  estate,  as  is  subject  to  levy 
and  sale  at  law."  See  also  Johnson  v.  Culbreath,  19  Ala.  348 
Cuthbert  v.  Wolfe,  19  Ala.  374. 

The  estate  of  the  wife,  according  to  the  agreement  and  di 
vision,  was  not  to  take  effect  until  after  the  death  of  her  hus 
band,  Matthew  Bradley.  It  would  therefore  be  absurd  to  say 
that  he  could  reduce  into  his  possession  an  estate  of  his  wife 
which  could  by  no  possibility  exist  until  after  his  death.  The 
possession  of  the  precedent  life  estate  would  not  be  a  reduc- 
tion constructively,  because  the  estates  were  not  co-existent ; 
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and  the  remainder,  (if  it  could  be  called  one,)  could  not  arise 
until  the  death  of  the  tenant  for  life.  Clancy  on  Rights  109, 
et  seq.  See  also  the  elaborate  opinion  of  Chancellor  Kent  in 
Schuyler  v.  Hoyle,  5  Johns.  Ch.  Rep.  196. 

In  the  case  of  Purdew  v.  Jackson,  reported  in  the  first  vol. 
of  Russel's  Eng.  Ch.  Rep.  p.  1,  the  Master  of  the  Rolls  has 
pronounced  a  most  elaborate  and  learned  opinion  on  the  rights 
of  the  husband  in  the  personal  estate  of  the  wife,  in  which 
he  reviews  all  the  cases.  He  required  the  case  to  be  twice 
argued,  and  after  delivering  his  second  decree,  expressed  him- 
self as  follows :  "  After  this  repeated  consideration  of  the 
subject,  I  still  continue  of  opinion,  that  all  assignments  made 
by  the  husband  of  the  wife's  outstanding  personal  chattel, 
which  is  not,  or  cannot  then  be  reduced  into  possession,  whe- 
ther the  assignment  be  in  bankruptcy,  or  under  the  insolvent 
acts,  or  to  trustees  for  payment  of  debts,  or  to  a  purcha^jer  for 
a  valuable  consideration,  pass  only  the  interest  which  the 
husband  has,  subject  to  the  wife's  legal  right  by  survivorship." 
See  pp.  69,  70. 

In  the  case  of  Honner  v.  Moreton,  3  Russell  Qb^  the  Lord 
Chancellor,  in  giving  his  judgment,  uses  the  following  lan- 
guage :  "  After  considering  the  question  in  all  its  bearings,  and 
the  authorities  and  principles  on  the  one  side  and  on  the 
other,  these  are  the  reasons  which  lead  me  to  the  conclusion, 
that  the  judgment  of  the  Master  of  the  Rolls  in  Purdew  v. 
Jackson  was  right,  and  that  the  husband,  dying  while  the 
wife's  interest  continued  reversionary,  has  no  power  to  make 
an  assignment  of  property  of  this  description,  which  shall  be 
valid  against  the  wife  surviving." 

The  case  of  Purdew  v.  Jackson  establishes  the  principle, 
that  although  the  wife  joined  the  husband  in  a  deed  to  a  pur- 
chaser, for  a  valuable  consideration,  for  a  moiety  of  a  share 
of  an  ascertained  fund,  in  which  the  wife  has  a  vested  inter- 
est in  remainder  expectant  on  the  death  of  a  tenant  for  life 
of  that  fund,  and  both  the  wife  and  tenant  outlive  the  hus- 
band, the  wife  is  entitled,  by  right  of  survivorship,  to  claim 
the  whole  of  her  share  of  the  fund,  against  such  particular 
assignee  for  a  valuable  consideration. 

Now,  it  will  be  contended,  that  by  Mrs.  Whitworth's  agree- 
ment to  receive  these  slaves,  they  were  converted  into  a  pre- 
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sent  interest,  and  thereby  vested  in  the  husband.  The  an- 
swer to  this  is,  that  the  slaves  were  in  the  possession  of  her 
husband  as  tenant  for  life,  and  had  always  been  from  the 
death  of  his  mother ;  that  Mrs.  Bradley,  at  the  time  of  the 
division,  was  a  feme  covert^  and  could  not  bind  her  rights  or 
conclude  her  equities  by  any  agreement ;  that  in  law,  the  re- 
mainder in  the  slaves,  if  not  devised  by  the  will  of  David 
Mitchell,  vested  in  all  his  children,  at,  and  not  until,  the  death 
of  Matthew  Bradley  ;  that  the  executor  of  the  will  of  David 
Mitchell  could  now  sue  for  and  recover  the  property,  as  be- 
longing to  Mitchell's  estate ;  that  Mrs.  Whitworth  is  not  con- 
cluded by  the  agreement  entered  into  by  her  when  covei%  and 
can  file  a  bill,  when  there  is  a  representative  of  the  estate,  to 
carry  into  effect  the  trust  of  the  will  for  her  benefit.  Blount 
V.  Bestland,  5  Vesey's  Rep.  515 ;  McQueen  on  Husband  and 
Wife,  p.  44  et  seq. 

Neither  Bradley,  in  his  lifetime,  nor  any  of  the  legatees 
under  the  will,  could  take  legal  steps  to  reduce  their  moieties 
of  the  estate  of  David  Mitchell  into  possession,  because  there 
was  no  legal  representative  of  the  estate.  The  distributees 
or  next  of  kin  can  maintain  no  suit,  either  at  law  or  equity, 
for  the  mere  purposes  of  distribution,  until  letters  of  admin- 
istration have  been  granted  on  the  estate  of  decedent ;  and 
until  letters  of  administration  have  been  granted,  the  legal 
title  cannot  be  brought  before  the  court,  and  therefore  it  can- 
not be  bound  by  a  decree.  Gardner  et  al.  v.  Gantt,  19  Ala. 
666 ;  see  also  Johnson  v.  Oulbreath,  ib.  348 ;  Bibb  v.  Mc- 
Kinley  &  Hopkins,  9  Porter. 

Without  regarding  the  existence  of  the  will  of  David  Mitch- 
ell in  another  view  of  the  case,  the  record  contains  a  copy  of 
the  will  of  Matthew  Bradley,  by  which  he  devises  his  entire 
estate  to  his  wife.  The  verdict  of  the  jury  sets  aside  his  will, 
on  the  grounds  alleged  in  the  bill  of  defendants  in  error,  viz : 
idiotcy  and  mental  imbecility.  It  is  a  circumstance  from 
which  one  of  two  things  may  be  inferred :  1.  That  Matthew 
Bradley  did  not,  during  his  lifetime,  assert  any  claims  to  said 
slaves  as  husband  of  plaintiff  in  error.  If  he  did,  he  either 
done  some  act,  or  made  some  declaration  to  that  effect,  which 
it  was  incumbent  on  the  defendants  in  error  to  prove.  His 
possession  as  tenant  for  life  of  the  slaves,  was  not  such  an 
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appropriation  as  would  bar  his  wife's  right  by  survivorship. 
The  possession  must  be  evidenced  by  some  act  showing  that 
he  claimed  as  husband.  Blount  v.  Bestlaud,  5  Vesey  616 ; 
Wallace  v.  Taliaferro,  2  Call ;  Andrews  <&  Brother  v.  Jones, 
10  Ala.  442.  2.  K  he  was  of  unsound  mind  at  the  date  of 
his  will,  which  was  before  the  death  of  David  Mitchell,  and 
of  course  before  the  division,  he  could  neither  assent  to,  nor 
dissent  from,  the  agreement  of  the  distributees,  and  the  pos- 
session of  the  property  will  be  referred  to  his  life  estate.  3.  Be- 
ing in  the  possession  of  the  property,  (conceding  his  mental 
sanity,)  and  knowing  of  the  existence  of  the  will  of  David 
Mitchell,  giving  a  specific  legacy  to  his  wife  other  than  the 
slaves  in  controversy,  it  may  be  reasonably  inferred  that  he 
would  not  interfere  with  her  rights.  Between  husband  and 
wife  his  possession  of  a  chose  in  action  belonging  to  the  wife 
may  be  qualified  by  his  intention,  and  the  ownership  follows 
his  will ;  and  the  law  is  the  same  even  against  creditors.  See 
Andrews  &  Brother  v.  Jones,  10  Ala.  442,  et  seq.,  where  sev- 
eral cases  on  this  point  are  stated. 

The  issue  presented  to  the  jury  the  question  of  mental 
soundness  at  the  time  of  the  execution  of  the  will.  While  it  may 
be  conceded,  that  the  executor  is  responsible  for  all  acts  done 
as  such  prior  to  the  verdict,  (Shearman  v.  Christian,  6  Ran- 
dolph 56,)  setting  it  aside,  and  that  they  are  valid ;  yet  it  is 
submitted  to  the  court,  that  he  was  no  longer  executor  after 
the  verdict.  Before  a  final  decree  in  the  cause  could  be 
made,  it  was  necessary  that  an  administrator  should  be  ap- 
pointed, there  being  no  representative  of  the  estate  of  Mat- 
thew Bradley  before  the  court.  2  Lomax  on  Ex.  504  §§  1, 
18 ;  Gardner  v.  Gantt,  19  Ala.  666. 

The  case  under  the  agreement  having  been  submitted  to 
the  commissioners  for  a  final  settlement  of  the  controversy 
between  the  parties,  it  was  error  in  the  Chancellor  to  render 
a  decree  Avithout  referring  the  disputed  questions  of  fact  back 
to  the  commissioners,  with  directions  to  ascertain  the  facts  by 
testimony  and  decide  accordingly. 

It  is  submitted  whether  he  had  any  such  jurisdiction  of  the 
cause  under  the  agreement,  as  authorized  him  to  render  the 
decree  ? 
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Watts,  Judge  &  Jackson,  contra  : 

1.  As  to  the  interest  on  the  hire  of  the  slaves  charged  by 
the  court.  It  will  be  observed,  that  there  is  no  objection  to 
the  charge  of  hire ;  it  is  agreed  that  the  hire  was  properly- 
charged.  Shall  interest  be  allowed  on  that  hire  ?  There  can 
be  no  doubt,  under  our  decisions  at  least,  that  whenever  the 
principal  is  ascertained  to  be  due,  interest  follows  as  an  inci- 
dent. Godwin  et  al.  v.  McGehee  et  al,,  19  Ala.,  and  authori- 
ties there  cited.  It  is  equally  clear,  that  the  interest  on  the 
value  of  the  property  consumed  by  Mrs.  Whitworth  and 
Mitchell,  belonging  to  the  estate  of  Matthew  Bradley,  was 
correct.  The  plaintiffs  in  error  do  not  complain  that  the  value 
itself  was  charged,  but  object  only  to  the  interest.  They 
consent  and  agree  that  the  charge  of  the  principal  was  right, 
and  make  no  objection  to  the  report  of  the  commissioners  as 
to  this.  (See  the  decree  of  the  Chancellor  and  report  of  the 
commissioners  as  to  this  point.)  The  authorities  above  cited 
show  that  interest  follows  as  an  incident  to  the  principal. 

2.  As  to  the  allowance  of  commissions  to  A.  B.  Mitchell. 
This  matter  is  left  to  the  discretion  of  the  Chancellor.  Mc- 
G-ee  V.  Cowperthwaite,  10  Ala.  Rep.  966 ;  Phillips'  Adm'r  v. 
Thompson,  9  P.  664.  The  cases  cited  by  the  plaintiffs'  coun- 
sel do  not  apply.  It  will  be  perceived  that  in  these  cases, 
(Gould  V.  Hayes,  19  Ala.,  &c.,)  the  executor  or  administrator 
was  permitted  by  the  decree  of  the  court  or  will  to  keep  the 
property  of  the  estate  together,  and  there  is  a  distinct  statute 
regulating  the  compensation  of  executors  or  administrators 
in  such  cases ;  and  this  statute  is  referred  to  in  Gould  v. 
Hayes,  supra.  In  this  case,  however,  the  executor  was  at  no 
great  expense.  See  his  answer,  in  which  he  shows  he  had  little 
or  nothing  to  do  with  the  property,  and  was  at  no  expense, 
except  what  arose  from  the  probate  of  the  will,  save  what  he 
brought  on  himself  in  defence  of  the  suit  growing  out  of  the 
contest  about  the  will ;  and  as  to  these  costs  and  expenses,  by 
agreement  of  the  parties  they  were  all  to  be  paid  out  of  the 
estate,  and  were  so  allowed  by  the  commissioners  and  the 
Chancellor.    (See  the  Chancellor's  decree.) 

3.  As  to  the  eight  negroes.  The  husband,  by  virtue  of  the 
marriage,  becomes  entitled,  eo  instanti,  to  all  the  wife's  per- 
sonal property,  in  her  possession  at  the  time  of  the  marriage, 
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or  which  may  accrue  to  her  and  come  to  her  possession  du- 
ring the  coverture.  Clancy  on  Husband  and  Wife ;  McGe- 
hee  V.  Toland,  8  P.,  and  authorities  there  cited.  It  is  not 
necessary  that  the  wife  have  the  actual  possession  and  enjoy- 
ment during  coverture.  Her  possession  may  be  constructive. 
McGehee  v.  Toland,  supra ;  Pitts  v.  Curtis,  4  iVla. ;  King  v. 
Broom,  10  Ala. ;  1  Hill  Ch.  on  p.  404.  The  husband's  rights 
vest  absolutely  in  such  property,  and  do  not  depend  upon  his 
surviving  his  wife.  (See  authorities  supra.)  Whether  he 
survives  her  or  not,  at  his  death  all  such  property  goes  to  his 
representatives,  subject  to  distribution  as  the  balance  of  his 
estate. 

The  husband  is  entitled  to  his  wife's  choses  in  action  at  the 
time  of  the  marriage,  or  to  such  as  accrue  during  the  cover- 
ture ;  provided  he  reduces  them  into  his  possession  during 
the  coverture.  By  the  statute  of  29,  Charles  2,  chap.  3,  the 
husband  in  England  became  entitled  to  the  wife's  choses  in 
action  not  reduced  to  his  actual  possession  during  the  cover- 
ture, as  her  administrator,  when  he  survived  her.  In  some 
of  the  States  of  the  Union  a  similar  statute  has  been  enacted, 
and  hence  the  decisions  in  those  states  conform  to  the  English 
decisions.  In  some  other  of  the  United  States  it  has  been 
held,  that  the  statute  of  29,  Charles  2,  was  merely  declaratory 
of  the  common  law,  and  hence  they  hold  the  same  doctrine  in 
the  absence  of  the  statute ;  and  again,  some  of  the  states  have 
held  the  same  doctrine  strictly  upon  common  law  principles, 
as  they  understood  them,  referring  to  decisions  which  were 
either  based  upon  the  statute  of  29,  Charles  2,  or  upon  some 
statute  of  a  particular  state.  In  Alabama,  we  have  no  such 
statute,  and  our  courts  have  uniformly  held,  that  the  husband 
is  not  entitled  to  the  wife's  choses  in  action  by  virtue  of  the 
marriage,  unless  he  reduces  them  to  possession  during  the  co- 
verture ;  and  it  makes  no  difference  whether  he  survives  her 
or  not.  Mayfield  v.  Clifton,  3  S. ;  Johnson  v.  Wren,  3  S. ; 
Bibb  V.  McKinly  et  al.,  9  P. 

A  vested  interest  in  personal  property  to  take  ettect  in  fu- 
turo,  or  a  vested  remainder  in  personal  property,  as  it  is  fre- 
quently termed  in  courts  of  the  United  States,  and  amongst 
them  our  own  courts,  is  not  in  any  sense  of  the  term  a  chose 
in  action,  unless  it  be  held  adversely  to  the  remainderman. 
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See  the  definition  of  a  chose  in  action  given  in  McGehee  v. 
Toland,  supra;  Pitts  v,  Curtis,  4  Ala.;  King  v.  Broom,  10 
Ala. 

4.  If  a  vested  remainder  in  personal  property  accrue  to  the 
wife  during  coverture,  or  if  she  be  entitled  to  such  interest 
at  the  time  of  the  marriage,  it  eo  instanti  vests  in  the  husband 
as  his  absolute  property.  See  authorities  last  cited,  supra  ; 
Burgess  v.  Heape,  1  Hill  Ch.  404.  And  it  is  not  necessary 
that  the  husband  should  reduce  the  same  to  actual  possession 
during  the  coverture.  The  possession  of  the  tenant  for  life 
is  the  possession  of  the  remainderman.  If,  therefore,  the 
wife  be  entitled  to  the  interest  in  remainder,  she  is  in  posses- 
sion of  the  property ;  her  possession  being  that  of  her  hus- 
band, his  marital  rights  immediately  attach. 

5.  In  some  of  the  cases  cited  by  the  counsel  for  the  plain- 
tiff in  error,  it  is  said  that  the  husband's  right  to  the  remain- 
der of  the  wife  in  personal  property  depends  upon  whether 
he  survives  her.  These  cases  cited  from  North  Carolina  Be- 
ports,  we  submit,  are  influenced  by  a  statute  of  North  Caro- 
lina regarding  negro  property  as  real  estate,  and  governed  by 
the  same  rules  as  to  descent  and  distribution  as  land.  Marks- 
bury  V.  Banks,  3  Littell,  decides  the  principle  for  which  we 
contend ;  but  by  way  of  dictum^  intimates  that  if  the  wife 
survived,  she  would  have  been  entitled  to  the  remainder.  In 
the  case  in  5  Littell's  Rep.  this  doctrine  is  doubted.  The  case 
of  Upshaw  V.  Upshaw,  2  Hen.  &  M.  Va.,  does  hold  the  doc- 
trine for  which  the  counsel  contends.  It  is  believed  that  the 
same  statute  which  is  in  North  Carolina  existed  there.  The 
decisions  cited  from  the  English  Reports  are  really  in  refer- 
ence to  contingent  remainders  and  reversions,  and  of  course 
can  have  no  influence  on  the  case  at  bar.  But  we  submit 
that  the  decisions  in  the  United  States  which  have  held,  that 
the  right  of  the  husband  to  the  wife's  remainder  in  personal 
property  depends  upon  the  question  of  survivorship,  when 
not  influenced  by  some  statute  of  the  particular  state,  are 
based  upon  a  misconception  of  the  nature  of  a  vested  interest 
to  take  effect  in  futuro  in  personal  property.  They  seem  to 
have  regarded  such  interest  as  a  chose  in  action,  and  when 
they  have  arrived  at  this  conclusion,  have  applied  the  rule 
established  in  England  by  the  29  Charles  2,  or  the  statutes  of 
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aome  of  our  states,  or  have  regarded  the  29  Charles  2  as 
merely  declaratory  of  the  common  law.  But  in  Alabama, 
we  have  not  regarded  a  vested  remainder  in  personal  property 
as  a  chose  in  action,  (see  Pitts  v.  Curtis,  supra,  and  King  v. 
Broom,  supra,)  unless  such  vested  interest  was  converted  into 
a  chose  in  action  by  some  act  of  the  tenant  for  life,  such  as  a 
sale,  &c. ;  or  unless  from  some  other  cause  the  property,  in 
which  is  the  remainder,  was  held  adversely  by  another.  Our 
court  has  held  such  vested  remainder  to  be  a  vested  interest, 
as  in  possession  of  the  remainderman ;  and  these  adjudica- 
tions are  well  supported  by  authority,  and  upon  principle  are 
impregnable. 

6.  The  facts  of  this  case  show  that  David  Mitchell  owned  a 
vested  remainder  in  the  negroes  in  controversy.  Upon  his 
death,  his  heirs  being  all  of  age,  agreed  to  divide,  and  did  di- 
vide all  his  property  among  themselves,  including  in  such  di- 
vision the  negroes  in  dispute  as  a  part  of  his  property.  Mrs. 
Whitworth,  then  Mrs.  Bradley,  agreed  to  receive,  and  did 
receive  her  father's  interest  in  these  slaves,  as  a  part  of  her 
share  in  his  estate,  instead  of  other  property,  to  which  she 
would  have  otherwise  been  entitled  in  his  estate.  Upon  such 
division,  (which  was  eighteen  months  before  the  death  of  her 
husband,)  the  other  six  heirs  of  David  Mitchell  conveyed  and 
relinquished  to  her  all  their  right  in  and  to  these  slaves.  She, 
by  virtue  of  this  division,  (which  is  certainly  a  valid  one,  and 
wholly  unlike  the  one  in  the  case  of  Culbreath  v.  Johnson,  in 
19  Ala.  Rep.,)  became  invested  with  whatever  interest  her 
father  had  in  these  slaves,  viz :  a  vested  remainder.  The  ti- 
tle to  this  vested  remainder  was  thus,  eo  instanti,  vested  in  her, 
and  the  property  not  being  held  adversely,  she  was  immedi- 
ately, in  law  as  well  as  in  fact,  invested  with  the  possession ; 
and  she  being  in  possession,  her  husband  was,  by  virtue  of 
the  marriage,  also  in  possession,  and  therefore  his  marital 
rights  attached  absolutely.  For  whatever  comes  to  the  pos- 
session of  the  wife  during  coverture,  belongs  to  the  husband. 

7.  She  admits,  in  her  answer,  that  this  property  was  re- 
ceived from  her  father's  estate  by  her  husband  in  his  lifetime, 
(see  answer,  pp.  14-5  of  record,)  and  the  statement  of  facts 
reported  by  the  commissioners  shows,  that  the  division  was 
made  by  consent  of  all  the  heirs  of  David  Mitchell.     This 
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language  could  not  be  used  unless  Matthew  Bradley  had  be^ 
present,  giving  his  assent;  or,  if  not  present,  assenting  in. 
some  other  way.  No  one  seeks  to  set  aside  this  division.  It 
was  made  by  parties  of  full  age  and  legal  capacity.  The  fact 
that  the  daughters  of  David  Mitchell  were  under  coverture, 
cannot  for  a  moment  be  held  as  an  obstacle  to  the  division. 
The  husband  had  the  right,  without  the  assent  of  the  wife,  to 
make  the  division.  The  most  the  wife  could  have  done  would 
have  been,  to  prevent  the  husband's  rights  from  attaching,  by 
asking  a  court  of  equity,  before  the  division,  to  settle  the 
same  upon  her  to  her  separate  use. 

8.  The  wife  here  does  not,  in  her  answer,  urge  anything 
against  the  validity  of  the  division  ;  does  not  claim  the  pro- 
perty as  her  own ;  asserts  no  title  to  it ;  but  on  the  contrary, 
admits  her  husband's  right  to  it,  and  even  before  the  Chan- 
cery Court,  and  now  does  not  seek  to  set  aside  the  division, 
but  has  always  and  now  affirms  it  as  a  valid  one. 

9.  The  presumption  at  law  is,  that  the  husband  was  capa- 
ble of  making  the  division;  that  he  was  of  sound  mind. 
The  wife  asserts  and  swears  in  her  answer,  that  he  was  of 
sound  mind,  and  the  verdict  of  the  jury  does  not  show,  that 
he  was  of  unsound  mind  at  the  time  he  made  the  will,  or  at 
the  time  of  the  division  of  David  Mitchell's  property.  The 
verdicts  of  the  jury  merely  say  that  it  was  no  will,  giving  no 
ground  upon  which  the  verdicts  were  based.  The  writing 
purporting  to  be  his  will  was  attacked  on  various  grounds. 
The  verdicts  of  the  jury  cannot,  therefore,  overturn  the  strong 
presumption  of  law  and  the  sworn  answer  of  plaintiffs  in 
error  as  to  his  soundness  of  intellect,  and  the  positive  sworn 
assertion  of  the  wife  in  her  answer,  that  he  received  the  pro- 
perty during  his  lifetime. 

10.  As  to  the  proper  coastructionof  the  statement  of  facts. 
The  proper  construction  is,  that  the  words,  "to  be  her  pro- 
perty at  the  death  of  her  husband,"  and  "  to  take  effect  at  the 
death  of  the  said  Matthew  Bradley,"  is  that  they  describe  the 
nature  of  the  interest  which  she  received,  viz :  that  it  was  a 
remainder  to  take  effect  at  Bradley's  death.  And  these  words 
do  not  convey  the  idea  that  the  title  to  this  interest  was  not 
to  vest  until  the  death  of  Matthew  Bradley.  This  construc- 
tion will  be  apparent,  when  we  consider  the  nature  of  the  in- 


JANUARY  TERM,  1863.  356 


Wbitworth  efe  oz.  t.  Hint  et  at 


terest  to  be  divided,  and  the  other  facts  of  the  statement  of 
facts,  together  with  these  words.  What  interest  was  it  these 
seven  heirs  were  then  dividing?  An  interest  which  David 
Mitchell  had  in  the  slaves  Bill,  Binah  and  their  increase. 
What  was  that  interest  ?  A  vested  remainder,  to  take  effect 
at  the  death  of  Matthew  Bradley.  When  did  David  Mitch- 
ell's interest  vest  ?  If  it  was  a  vested  remainder,  it  vested  at 
the  death  of  Margaret  Bradley,  but  to  take  effect  at  the  death 
of  Matthew  Bradley,  her  son.  David  Mitchell's  title,  then, 
vested  long  before  his  death.  If  David  Mitchell's  interest 
was  not  a  vested  one,  then  the  whole  title  was  in  Matthew 
Bradley,  and  David  Mitchell's  estate  had  no  interest  whatever 
in  these  slaves.  But  we  concede  that  David  Mitchell's  estate 
was,  under  the  will  of  Margaret  Bradley,  clearly  entitled  to 
a  vested  remainder  in  these  slaves,  to  take  effect  at  the  death 
of  Matthew  Bradley,  the  tenant  for  life.  Now,  by  the  agree- 
ment between  the  heirs  of  David  Mitchell,  whatever  interest 
in  these  slaves  David  Mitchell  owned  was  transferred  to  Mrs. 
Bradley,  the  wife  of  Matthew.  She  stood  in  the  shoes  of  her 
fether  as  to  this.  When  did  her  interest  vest?  The  state- 
ment of  facts  shows  that  the  other  heirs  relinquished  to  Mrs. 
B.  at  the  time  of  the  division  all  the  title  they  had  to  these 
eight  slaves.  The  title,  therefore,  by  virtue  of  this  division 
and  relinquishment,  passed  out  of  the  estate  at  the  time  of 
the  division.  Where  did  the  title  go  ?  It  certainly  vested 
immediately  in  Mrs.  Bradley ;  it  was  not  in  suspense  until 
the  death  of  Matthew  Bradley.  Such  an  idea  could  not  be 
tolerated  in  the  mind  of  any  lawyer.  It  follows,  necessarily, 
that  the  title  was  vested  in  her  at  the  time  of  the  division,  to 
take  effect  at  the  death  of  Matthew  Bradley,  her  husband. 
The  title  being  in  her,  was,  eo  instardi,  vested  in  her  husband. 
To  make  this  more  clear,  suppose  the  life  estate  had  been  in 
some  other  person  than  her  husband,  and  she  during  the  co- 
verture should  be  invested  with  the  title,  to  take  effect  at  the 
death  of  that  other  person,  could  it  be  doubted  that  the  title, 
thus  vested  in  her,  would  immediately  vest  in  her  husband  ? 
Can  his  rights  be  less  than  they  would  have  been,  because  he 
is  the  tenant  for  life,  rather  than  some  third  person  ? 

11.  By  the  agreement  of  counsel  found  in  the  record,  page 
56,  only  three  points  are  to  be  decided,  viz :  1st.  As  to  inter* 
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est ;  2d.  Commissions  to  executors  of  Mitchell ;  3d.  Title  to 
these  eight  negroes. 

12.  The  report  of  the  commissioners  must  be  regarded  as 
the  report  of  a  register ;  for,  by  agreement  of  the  parties,, 
they  are  substituted  in  the  place  and  stead  of  the  register, 
with  powers  somewhat  enlarged  by  mutual  consent ;  and  they 
were  required  to  report  to  the  court.  Their  report  was  read, 
and  there  were  no  exceptions  to  it,  except  such  as  are  con- 
sidered by  the  Chancellor.  The  parties  now  are  confined  to 
the  exceptions  made  to  that  report  before  the  Chancellor. 
All  other  objections  are  waived.  They  cannot  now  be  per- 
mitted to  say  that  the  commissioners  ought  to  have  decided 
the  question  of  title  to  these  slaves.  The  commissioners  re- 
ported this  matter  of  title  back  to  the  Chancellor  for  his  de- 
cision, and  to  this  action  of  the  commissioners  the  plaintiff 
in  error  did  not  except  before  the  Chancellor,  and  it  is  clear 
that  they  cannot  now  for  the  first  time  do  so. 

13.  The  decision  of  the  Chancellor  was,  by  consent,  made 
on  the  facts  reported  by  the  commissioners. 

14.  There  was  no  necessity  for  the  appointment  of  an  ad- 
ministrator of  the  estate  of  Matthew  Bradley,  after  the  will 
was  set  aside. 

CHILTON,  C.  J.— The  Chancellor  decided,  that  the  negro 
boy.  Bill,  and  the  woman,  Binah,  and  her  six  children  were 
the  property  of  the  estate  of  Matthew  Bradley,  and  did  not 
belong  to  his  widow,  Margaret.  It  is  insisted  by  the  counsel 
for  the  plaintiffs  in  error,  that  this  was  erroneous.  In  order 
to  arrive  at  a  correct  understanding  of  the  nature  of  the  title, 
we  state  the  facts  in  relation  to  them. 

Margaret  Bradley  died  in  1826,  and  by  her  will  bequeathed 
these  slaves  to  Matthew  Bradley  for  life,  and  at  his  death  to 
David  Mitchell,  who  is  the  father  of  Mrs.  Whitworth,  and 
who  died  in  1840,  Matthew  Bradley  surviving  him.  David 
Mitchell  made  a  will ;  but  his  children,  all  being  of  full  age, 
agreed  to  dispense  with  the  will,  and  to  divide  his  property 
among  them.  There  were  seven  children,  Mrs.  Whitworth, 
who  was  then  the  wife  of  Matthew  Bradley,  being  one  of 
them ;  and  upon  the  division,  she  consented  and  agreed  with 
lihe  other  children  to  take,  as  a  part  of  her  share  of  her  &- 
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ther's  estate,  the  remainder  which  belonged  to  her  father  in 
these  slaves,  to  vest  in  her  upon  the  death  of  her  husband, 
Matthew  Bradley,  who  then  had  them  in  possession,  as  owner 
for  life  under  the  will  of  Margaret  Bradley.  Upon  the  death 
of  Matthew,  the  husband,  Margaret,  the  widow,  held  posses- 
sion of  these  slaves,  and  claims  that  her  title  to  them  attached 
in  possession.  On  the  other  hand,  it  is  contended,  that  her 
purchase  of  the  remainder  enured  to  the  benefit  of  her  hus- 
band, whose  life  estate  became  merged  in  the  larger  estate  in 
remainder,  thereby  vesting  in  him  the  absolute  property. 

1.  Before  proceeding  to  discuss  this  question,  it  is  proper 
to  notice  an  objection  raised  by  the  counsel  for  the  defend- 
ants, that  the  answer  of  Mrs.  Whitworth  concedes  that  these 
slaves  belonged  to  her  husband.  Her  answer  sets  up  the  will 
of  Matthew  Bradley,  which  gave  her  all  his  property ;  but  in 
speaking  of  these  slavei,  she  says,  that  there  were  included  in 
the  forty-five  slaves  left  by  Matthew,  eight  which  were  re- 
spondent's share  of  her  father's  estate,  and  were  received  by 
the  said  Matthew  before  his  death,  leaving  the  number  to 
which  he  was  entitled,  in  his  own  right,  at  the  time  of  his 
death,  thirty-seven.  Pending  the  litigation,  the  parties  agree 
upon  the  facts  corresponding  with  those  above  stated,  which, 
by  their  mutual  consent,  are  submitted  for  the  decision  of  the 
court.  Now,  we  do  not  think  we  should  refuse  to  consider 
these  facts,  upon  the  ground  that  the  pleadings  do  not  put 
them  in  issue,  as  it  is  reasonable  to  presun  e,  that,  but  for  the 
agreement,  the  pleadings  would  have  been  amended.  Be- 
sides, no  objection  of  the  kind  was  taken  in  the  court  below; 
but  the  Chancellor,  under  the  agreement,  proceeded  to  deter- 
mine what  the  law  was  arising  upon  these  facts.  To  refuse 
to  revise  his  decision,  which  the  parties  have  mutually  in- 
voked upon  the  facts  submitted,  on  the  ground  of  the  want 
of  a  formal  issue  appropriate  to  them,  would  be  to  take  the 
parties  upon  surprise,  and  to  allow  the  defendants  in  error  to 
claim  the  benefit  of  a  decision  which  could  not  be  revised, 
cutting  the  other  party  off  from  the  benefit  of  an  amendment 
which,  had  the  objection  been  made  in  the  court  below,  it  was 
competent  for  the  Chancellor,  in  the  exercise  of  a  sound  dis- 
cretion, to  have  allowed. 

2.  Coming,  then,  to  the  main  question :    Under  the  facts 
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stated,  are  the  eight  slaves,  Bill,  Binah  and  their  increase,  the 
property  of  the  estate  of  Matthew  Bradley,  or  do  they  belong 
to  Mrs.  Whitworth  ?  It  is  clear,  that  David  Mitchell  had  a 
vested  remainder  in  them ;  that  is,  the  right  to  the  remainder 
was  absolute  in  him,  but  the  right  to  the  possession  and  en- 
joyment of  the  use  of  the  slaves  was  postponed  until  after  the 
termination  of  the  life  interest  of  Matthew  Bradley.  Wilkes 
V.  Grear,  14  Ala.  Eep.  437,  and  cases  cited  on  p.  448. 

What  effect  had  the  agreement  entered  into  between  Mrs. 
Bradley,  now  Mrs.  Whitworth,  and  the  other  distributees  of 
David  Mitchell,  by  which  she  was  to  have  the  remainder  in 
these  slaves,  to  take  effect  after  the  death  of  her  husband  ? 
There  is  no  proof  whatever,  save  such  as  the  arrangement 
itself  may  import,  that  the  husband  ever  consented  to  it.  Can 
we  imply  his  assent  ?  Has  he  done  any  thing,  or  said  any 
thing,  which  would  have  prevented  him,  had  he  continued  to 
live,  from  insisting  upon  a  division  of  the  estate  of  David 
Mitchell,  disregarding  the  arrangement  made  by  his  wife  ? 
So  far  as  the  facts  are  set  forth  in  this  record,  he  certainly  has 
not.  As  to  the  possession  of  the  slaves,  that  he  had  in  his 
own  right,  and  derived  them  from  his  mother,  Margaret  Brad- 
ley, wiiose  will  conferred  them  upon  him ;  and  the  whole  re- 
cord is  silent  as  to  his  assertion  of  any  other  or  further  claim 
to  them,  or  of  any  ratification  of  the  agreement  of  the  wife, 
or  that  he  even  knew  that  such  agreement  had  been  made. 
We  cannot  infer  such  assent  from  the  supposition  that  the  ar- 
rangement was  beneficial  to  him.  Even  conceding  that  it 
would  have  vested  in  him  the  whole  interest,  it  does  not  ap- 
pear but  that  the  interest  in  her  father's  estate  relinquished 
by  the  wife,  and  in  lieu  of  which  she  accepted  this  remainder, 
was  more  valuable  than  the  remainder. 

With  a  view  to  the  safety  of  the  husband,  the  law  disables 
the  wife  from  entering  into  personal  contracts  so  as  to  bind 
him,  without  his  express  or  implied  assent.  Gilbert's  Law  of 
Ev.  183 ;  Smith  v.  Sheriff  of  Middlesex,  15  East  R.  607 ;  1 
Bright  on  Husband  and  Wife,  5.  So  also,  the  wife  cannot 
receive  or  dispose  of  money  without  his  concurrence.  Thus, 
where  a  legacy,  bequeathed  to  her  generally,  and  not  given 
to  her  separate  use,  was  paid  to  her,  instead  of  the  husband, 
the  payment  was  held  void  as  to  the  husband, — Norris  v.  He- 
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mm  way,  1  Hagg.  Eccl.  Rep.  5 ;  Moses  v.Le  vi,  3  Younge  k 
Coll.  359 ;  Palmer  v.  Trevor,  1  Ver.  261 ;  1  Bright  H.  &  W. 
40 ;  and  ia  Tracy  v.  Button,  2  Wils.  3,  the  same  doctrine  was 
held  to  apply  to  the  payment  of  rent.  If  the  husband  au- 
thorize the  wife  to  act  as  his  agent,  or  she  is  accustomed  so  to 
act  by  his  permission,  in  which  event  his  authority  as  to  the 
particular  act  may  be  implied,  then  he  would  be  bound  by  it. 
But  it  has  been  held,  that  the  presumption  of  the  husband's 
authority  will  not  be  raised  by  the  fact  that  the  money  re- 
ceived by  the  wife  has  been  applied  in  payment  of  the  hus- 
band's debts.  See  Goldstone  v.  Tovey,  6  Bing  N.  C.  99 ;  1 
Bright  H.  &  W.  42. 

From  these  authorities,  and  others  which  we  have  exam- 
ined, but  which  we  need  not  cite,  it  is  clear,  that  no  court 
could  infer  the  husband's  authority  in  the  case  before  us ;  for 
there  is  not  only  a  total  want  of  all  evidence  of  express  au- 
thority delegated  to  the  wife,  but  it  does  not  appear  that  she 
was  accustomed  to  deal  for  the  husband,  so  as  to  imply  his 
assent.  Besides  all  this,  it  appears  by  the  verdict  of  a  jury 
in  this  case,  upon  the  issue  devisavit  vel  nan,  that,  at  a  period 
not  remote  from  that  of  which  we  are  speaking,  the  husband 
was  incapable  of  transacting  his  business  by  reason  of  mental 
derangement  or  unsoundness.  Be  this,  however,  as  it  may, 
we  cannot  imply  his  assent.  It  follows,  therefore,  that  the 
husband  was  not  in  any  wise  bound  by  this  agreement  on  the 
part  of  his  wife,  but  might,  at  any  time  before  his  death,  have 
instituted  proceedings  to  have  recovered  his  wife's  share  in 
her  father's  estate,  irrespective  of  her  agreement.  As  he  was 
not  bound  at  the  time  of  his  death  by  said  arrangement,  it 
results  that  the  children  of  David  Mitchell  were  not  bound, 
as  the  contract  or  agreement  must  be  mutually  obligatory  and 
bind  both  parties,  or  it  binds  neither. 

But  it  is  said  that  the  distributees  of  D.  Mitchell  now  con- 
sent to  be  bound  by  the  agreement ;  at  least,  that  they  raise 
no  objection  to  it,  and  this  consent  should  operate  to  render 
it  valid.  However  this  may  be,  as  between  the  distributees 
themselves,  it  is  very  clear  that  it  does  not  in  any  wise  affect 
the  nature  of  the  husband's  title ;  and  we  have  to  deal  wth 
that  as  it  existed  at  the  time  of  his  death.  "We  have  shown, 
we  think,  that  he  had  no  interest  in  the  remainder  by  virtue 
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of  the  wife's  contract,  she  being  incapable  of  contracting ;  and 
as  there  had  been  no  administration  upon  the  interest  which 
David  Mitchell  had  in  the  slaves,  and  no  consent  of  the  exec- 
utor of  said  Mitchell,  which  could  be  invoked  in  aid  of  the 
husband's  title  to  his  wife's  share  or  interest  in  the  remainder, 
this  interest  remained  to  the  wife,  and  the  administrator  of 
the  husband  has  no  legal  claim  to  it. 

This  view  renders  it  unnecessary  to  consider  the  question, 
as  to  whether,  conceding  the  wife's  purchase  of  the  remainder 
valid,  the  husband's  life  interest  became  merged  in  the  larger 
estate  thus  acquired  by  the  wife,  so  as  to  vest  in  him  the  ab- 
solute property ;  or,  whether  the  remainder,  to  take  effect  on 
the  death  of  the  husband,  survived  to  the  wife  after  the  hus- 
band's decease.  These  are  questions  about  which  there  is 
some  conflict  in  the  cases ;  and  we  prefer  postponing  their 
decision  until  some  case  shall  arise  necessarily  requiring  it. 

Upon  the  other  questions  involved  in  the  record,  namely, 
the  allowance  of  interest  against  the  widow,  on  the  yearly 
value  of  that  portion  of  the  personal  estate  to  which  she  was 
not  entitled,  and  the  compensation  allowed  the  executor,  A. 
B.  Mitchell,  we  agree  with  the  Chancellor.  There  was  no 
objection  made  to  charging  Mrs.  Whitworth  with  the  hire,  but 
to  the  interest  on  it  merely.  The  interest  is  but  a  just  com- 
pensation for  withholding  the  principal  sum ;  and  when  the 
principal  sum  is  ascertained  to  be  due  at  a  particular  period, 
and  remains  unpaid,  without  a  sufficient  excuse  for  its  non- 
payment, the  interest  follows  as  an  incident.  See  Godwin 
et  al.  V.  McGehee,  19  Ala.  468;  7  Por.  110;  7  Ala.  218. 

The  services  rendered  by  the  executor  are  not  such  as  to 
show  that  the  compensation  allowed  by  the  Chancellor  is  at 
all  inadequate,  and  no  rule  of  law  has  been  violated  in  the 
allowance.  Admeasured  by  the  nature  of  the  services  and 
their  extent,  as  shown  by  the  proof,  we  should  not  disturb 
the  allowance,  unless  obviously  unjust  or  inadequate.  We 
see  nothing  in  the  proof  before  us  showing  that  such  is  the 
case  in  the  compensation  here  allowed. 

The  decree,  except  as  to  the  eight  slaves  and  their  hire,  is 
affirmed ;  but  as  to  these,  it  must  be  reversed,  and  the  cause 
remanded. 
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BRALEY  rs.  CLARK. 

1.  A  BtiTUiger  to  au  attacbment  suit,  who  has  replevied  the  pi-ojK;rty  attached, 
cauQot,  after  the  renditiou  of  judgment  agaiust  the  defendant,  and  a  deniaiMl 
of  the  property  ou  the  bond,  interpose  a  claim  to  the  pioperty  under  the 
statute,  without  liaving  first  gurrendcred  it  to  the  -jhei-ifF  according  to  the 
condition  of  bis  bond. 

Error  to  the  Circuit  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  Thomas  A.  Walker. 

The  plaintiflf  in  error  sued  out  a  writ  of  attachment  against 
b'rancis  Inge,  returnable  to  the  Circuit  Court  of  Tuskaloosa, 
and  caused  it  to  be  levied  on  a  negro  man  slave  named  Jack- 
son. After  the  levy,  the  defendant  in  error  replevied  the 
slave,  by  executing  a  replevy  bond,  with  E.  W.  Peck  his 
security,  conditioned  that,  "  if  the  defendant  in  the  attach- 
ment, (Inge)  shall  be  condemned  in  said  action,  and  shall 
return  to  the  sheriff  of  Tuskaloosa  county,  the  specific  prop- 
erty so  attached,  and  described  as  aforesaid,  according  to  the 
statute  in  such  cases  made  and  provided,  and  in  case  he  fails 
to  do  so,  his  said  securities  will  do  it  for  him,  then  this  obli- 
gation to  be  void;  otherwise  to  remain  in  full  force  and 
virtue." 

In  the  suit  by  attachment,  the  plaintiff  in  error  obtained 
judgment  against  Inge,  and  thereupon  the  sheriff  demanded 
the  slave  Jackson  of  Clark  upon  the  replevy  bond ;  and  upon 
his  failure  to  deliver  him,  returned  the  replevy  bond  "  for- 
feited," on  which  an  execution  was  issued  against  Clark  and 
his  surety,  for  the  amount  of  the  plaintiff's  judgment  against 
Inge. 

At  the  tenn  of  the  Circuit  Court  next  succeeding  the  issue 
of  execution  on  the  forfeited  replevin  bond,  to-wit:  the  No- 
vember term,  1850,  Clark  moved  the  court  for  a  mandamus 
to  the  sheriff,  to  compel  him  to  accept  and  return  into  court 
an  affidavit  and  bond  for  the  trial  of  the  right  of  property, 
which  Clark  had  made  and  tendered  to  him  when  the  slave 
was  demanded  under  the  replevy  bond,  and  by  which  Clark 
claimed  the  slave  as  his  own.  This  motion  was  granted,  and 
24 
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the  sheriff  accepted  the  bond  and  affidavit,  and  returned  them 
into  court ;  and  the  claim  suit  was  set  down  on  the  docket  of 
the  court  for  trial. 

At  the  April  term,  1851,  of  the  court,  the  plaintiff  in  error 
moved  the  court  to  dismiss  the  claim  thus  interposed  by 
Clark ;  but  his  motion  was  overruled,  and  he  excepted. 

At  a  subsequent  terra,  a  trial  of  the  claim  suit  was  had, 
which  resulted  in  favor  of  the  claimant.  The  plaintiff  in 
error  excepted  to  the  ruling  of  the  court,  and  the  case  is 
brought  here  for  revision. 

From  the  bill  of  exceptions  it  appears,  that  the  slave, 
although  in  the  possession  of  Francis  Inge,  the  defendant  in 
attachment,  was,  in  fact,  the  property  of  Decatur  Inge,  who, 
subsequent  to  the  levy  of  the  attachment,  sold  him  to  Clark, 
the  claimant.  Upon  this  evidence  the  court  instructed  the 
jury,  that  the  claimant  w'as  entitled  to  a  verdict.  To  which 
the  plaintiff  excepted,  and  requested  the  court  to  charge  the 
jury,  that  the  replevy  bond  given  by  the  claimant  estopped 
him  from  setting  up  a  claim  to  the  slave,  and  that  the  jury 
must  find  the  slave  liable  to  the  execution ;  which  charge 
the  court  refused,  and  the  plaintiff  again  exce})ted. 

It  is  here  assigned  for  error : 

1.  That  the  court  erred  in  not  dismissing  the  claim  to  try 
the  right  of  property  ; 

2.  That  the  court  erred  in  the  charge  given  to  the  jury, 
and  in  refusing  to  charge  as  requested. 

P.  &  J.  L.  Martin,  for  plaintiff  in  error: 
The  claim  suit  was  irregular,  and  should  have  been  dis- 
missed on  the  following  grounds : 

1.  The  order  for  a  raandamus  was  irregular,  no  sufficient 
showing  having  been  made  to  authorize  it ;  and  hence  the 
proceedings  had  under  the  order  should  have  been  dismissed. 
Ex  parte  Jones,  1  Ala.  15,  98;  6  ib.  511 ;  18  ib.  486;  2  Leigh 
165 ;  2  Wendell  444 ;  1  ib.  423 ;  Bacon's  Abr.  Title  Manda- 
mus; 5  Comyn's  Digest  31. 

2.  The  affidavit  and  bond  tendered  were  insufficient,  if  the 
claimant  had  been  in  a  condition  to  make  claim.  The  affi- 
davit bears  date  in  1847,  some  two  years  before  the  bond 
was  given,  and  is  insufficient  in  its  terms.     The  bond  pur- 
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ports  to  be  signed  by  an  attorney  in  fact,  whose  authority 
for  that  purpose  was  not  shown,  and  was  not  approved  by 
the  sherifi*  but  was  received  by  him  under  coercion. 

3.  The  claimant  was  not  so  situated  in  regard  to  the  prop- 
erty as  to  authorize  him  to  make  the  chiim.  The  property 
having  been  replevied  by  him,  he  could  not  make  claim  un- 
der the  statute,  without  first  delivering  it  to  the  sheriff,  accor- 
ding to  the  condition  of  his  bond.  Ilis  failure  to  deliver  the 
property  on  demand  rendered  him  liable  for  the  whole  judg- 
ment ;  and  whether  the  property  belonged  to  him  individu- 
ally, or  to  the  defendant  in  attachment,  it  became  liable  to 
satisfy  the  plaintiff's  debt,  and  the  claimant  became  a  joint 
judgment  debtor  with  defendant  in  attachment.  The  tender 
of  an  affidavit  and  bond  was  no  excuse  for  failing  to  deliver 
the  property  ;  the  claimant  was  estopped  from  setting  up  title 
in  himself. '  8  Ala.  656 ;  4  ib.  279 ;  3  ib.  636 ;  18  ib.  436 ;  3 
Stew.  &  P.  427. 

4.  The  return  of  the  replevy  bond  "  forfeited  "  was  regu- 
lar, under  the  facts  presented  ;  and  whether  regular  or  not, 
until  set  aside,  or  in  some  way  vacated,  was  binding  on  the 
parties,  and  rendered  a  trial  of  the  right  of  property  nugatory. 
A  replevy  bond  may  be  given  by  a  stranger.  Kinney  v. 
Mallory,  3  Ala.  626. 

Okmond  &  NlC0LS02s,  contra  : 

The  motion  to  dismiss,  and  the  first  bill  of  exceptions,  can- 
not be  inquired  into  by  the  court,  as  the  motion  should  have 
been  made  at  the  first  term  after  issue  joined  in  the  trial  of 
right  of  property.  This  is  the  acknowledged  practice  of  our 
State.  If  this  be  so,  the  court  cannot  inquire  whether  the 
mmidamus  was  properly  awarded  or  not. 

But  the  mandamus  was  properly  awarded.  Ex  parte  Jones, 
1  Ala.  16 ;  Ex  jtttrte  Mansony,  ib.  98: 

Clark  had  a  right  to  purchase  the  negro  though  under  at- 
tachment. Atwood  V,  Pierson,  9  Ala.  666 ;  Jackson  v.  Ge- 
win,  9  Ala.  114. 

The  title  to  the  property  never  was  in  Francis  Inge.  Inge 
V.  Forester,  6  Ala.  418. 

The  replevy  bond  cannot  be  executed  by  a  stranger.  Sew- 
all  v.  Franklin,  2  Por.  493 :  Cummings  v.  Gray,  4  S.  &  Port. 
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397.     The  contrary  is  decided  in  Kinney  v.  Mallory,  but  the 
court  did  not  examine  the  statutes  in  Toulmin's  Digest. 

LIGON,  .1. — The  slave  in  controversy  was  levied  on  at  the 
suit  of  Braley  against  Francis  Inge,  commenced  by  attach- 
ment. After  the  attachment  was  levied,  Lincoln  Clark  made 
a  replevy  bond,  and  took  him  out  of  the  custody  of  the  sher- 
iff. Judgment  having  been  rendered  against  Inge  in  the  suit 
in  favor  of  Braley,  the  sheriff  demanded  the  slave  of  Clark, 
who  failed  to  deliver  him,  but  offered  to  interpose  a  claim  to 
try  the  right  of  property.  The  sheriff,  however,  refused  to 
allow  the  claim  to  be  interposed,  and  returned  the  bond  "for- 
feited." After  this  return,  the  Circuit  Court  ordered  the 
sheriff  to  receive  and  return  into  court  the  claim  bond  of 
Clark,  and  caused  the  claim  suit  to  be  placed  upon  the  dock- 
et. At  the  next  succeeding  term,  the  paintiff  in  error  moved 
to  dismiss  the  claim  suit ;  which  motion  was  overruled,  and 
at  a  subsequent  term  a  trial  was  had  in  this  suit,  which  re- 
sulted in  a  verdict  and  judgment  in  favor  of  the  claimant. 

Upon  these  facts  the  question  arises,  whether  a  stranger  to 
the  attachment  suit,  who  has  replevied  the  property  attached, 
can,  after  judgment  on  the  attachment,  and  after  the  property 
is  demanded  on  the  replevy  bond,  interpose  a  claim  to  the 
property  replevied,  without  having  first  surrendered  it  to  the 
sheriff,  according  to  the  condition  of  his  bond  ? 

In  the  case  of  Kinney  v.  Mallory,  3  Ala.  626,  it  was  held 
by  this  court,  that  a  stranger  to  the  attachment  suit  might, 
under  the  acts  of  1833  and  1837,  well  make  the  replevy 
bond  required  by  our  attachment  laws ;  and  that  when  such 
bond  was  so  made,  it  was  subject  to  such  rules  as  would  gov- 
ern it  if  made  by  the  defendant  in  attachment  himself  The 
condition  of  the  bond  requires  a  delivery  of  the  specific  prop- 
erty replevied,  if  the  defendant  is  condemned  in  the  attach- 
ment suit ;  and  until  this  is  done,  the  bond  remains  in  full 
force  against  all  the  obligors,  and  the  property  is  out  of  the 
custody  of  the  sheriff,  and  consequently  is  not  so  situated  as 
to  allow  a  claim  under  our  statutes  to  be  interposed.  To 
authorize  such  claim,  the  property  must  be  either  in  the  actu- 
al or  constructive  possession  of  the  officer  of  law  under  pro- 
cess.    In  the  case  under  consideration,  it  had  been  taken  out 
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of  his  possession  by  the  defendant  in  error,  under  the  replevy 
bond,  and  by  him  retained  when  demanded  by  the  sherift". 
It  is  true  he  might,  under  the  condition  of  his  bond,  surren- 
der the  slave  to  the  sheriff"  in  discharge  of  his  liability, 
and  having  thus  placed  it  in  the  custody  of  the  officer,  he 
could,  if  he  were  disposed  to  do  so,  interpose  his  claim,  and 
try  the  right  to  it.  But  having  elected  to  forfeit  the  con- 
dition of  the  bond,  thereby  subjecting  himself  to  a  lia- 
bility to  pay  the  judgment  rendered  against  Inge,  the 
plaintiff"  in  the  attachment  suit  has  an  unquestionable  right, 
under  our  statute,  to  sue  out  execution  against  him,  and  pro- 
ceed to  make  his  money  out  of  any  property  of  the  obligors 
in  the  bond  he  may  be  able  to  find,  regardless  of  the  slave 
levied  on  by  the  attachment.  If  he  does  so,  neither  the  de- 
fendant in  the  attachment,  nor  the  obligors  in  the  replevy 
bond,  will  be  allowed  to  force  him  into  a  trial  of  the  right  to 
property  which  he  does  not  seek  to  charge  with  the  payment 
of  his  judgment. 

It  results  from  these  views,  that  the  Circuit  Court  erred  in 
disallowing  the  motion  to  dismiss  the  claim  suit ;  and  as  this 
error  must  prove  fatal  to  any  further  proceeding  in  that  suit, 
it  is  unnecessary  to  examine  the  assignment  of  error  predica- 
ted on  the  charge  of  the  court  on  the  trial  of  the  claim  in  the 
court  below. 

It  only  remains  to  add,  that  the  judgment  of  the  Circuit 
Court  is  reversed,  and  the  claim  of  the  defendant  in  error  to 
the  slave  in  controversy  is  here  dismissed. 


DANIEL  vs.  MODAWELL. 

1.  When  the  deputy  sheiifl'  becomes  the  purchaser  v(  lauds  sold  under  execution 

at  an  undervalue,  after  having  himself  forbid  the  sale  at  the  instance  of  the 
defendant  in  execution,  the  sale  will  be  set  aside  on  motion  of  the  plaintiff  in 
execution,  if  application  is  made  in  proper  time. 

2.  But  when  the  application  is  not  made  until  after  the  expiration  of  more  than 

four  years  from  the  time  of  sale,  the  plaintiff  having  neglected  to  avail  himself 
of  the  ordinary  and  accessible  means  of  information  within  his  reach,  and  io 
the  meantime  the  laud  has  passe<l  into  the  possession  of  sub-pnTclaf  ers  for 
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valuable  consideration,  who  have  received  conveyances  and  made  valuable 
improvements,  the  motion  comes  too  late. 
3.  The  plaintiff's  ignorance  of  the  fact  that  the  sale  was  forbidden  by  the  deputy 
sheriff  who  became  the  purchaser,  does  not  excuse  his  laches  in  failing  to 
make  the  motion  to  set  aside  the  sale  within  a  reasonable  time,  when  he  was 
apprised  of  other  circumstances  which  were  sufficient  to  put  him  upon 
inquiry. 

Error  to  the  Circuit  Court  of  Marengo. 
Tried  before  the  Hon.  A.  B.  Moore. 

Motion  to  set  aside  a  sale  of  land  under  execution.  The 
motion  was  made  by  the  plaintiff  in  the  execution,  who  is 
also  plaintiff  in  error,  and  the  purchaser  at  the  sale  was  made 
defendant.     The  facts  of  the  case  appear  in  the  opinion. 

W.  M.  Byrd,  and  Watts,  Judge  &  Jackson,  for  plain- 
tiff in  error: 

1.  A  sale  of  land  by  a  sheriff  will  be  set  aside  for  the  mis- 
representation or  fraud  of  a  purchaser.  McCollum  v.  Herbert 
&  Caple,  13  Ala.  291. 

2.  The  representation  made  by  Modawell,  the  purchaser  at 
the  sale,  that  the  sale  was  forbid,  on  the  ground  that  Moore, 
the  defendant  in  execution,  claimed  it  as  a  homestead  under 
the  statute,  was  a  fraud  on  the  plaintiff  in  execution,  which 
he  deposes  he  never  learned  until  since  the  last  term  of  the 
court,  and  this  is  not  denied  by  defendant ;  and  this  case  is 
therefore  within  the  principles  laid  down  in  the  case  of  Mc- 
Collum V.  Herbert  &  Caple,  as  to  the  time  in  which  the  motion 
should  be  made. 

3.  The  facts  further  show,  that  Modawell,  the  purchaser, 
although  he  forbid  the  sale  on  the  grounds  stated,  afterwards 
actually  sold  the  land — one  part  of  it  to  the  wife  of  Moore, 
the  defendant  in  execution,  and  the  other  to  the  sheriff  Le- 
seuer,  which  shows  that  he  forbid  the  sale  for  the  purpose 
of  speculation,  and  not  in  good  faith. 

4.  Under  the  facts  as  stated  in  the  affidavits  in  this  cause, 
it  is  clear  that  the  motion  should  have  been  granted,  if  it  has 
been  made  as  soon  as  the  plaintiff  could  have  done  it,  and 
he  deposes  that  he  never  knew  the  circumstances  under  which 
the  land  was  sold  until  since  the  last  term  of  the  Circuit 
Court,  and  this  is  not  denied.     Mobile  Cotton  Press  v.  Moore 
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k  McGehee,  9  Porter  692 ;  Abercrombie  v.  Connor,  10  Ala. 
293;  6  Ala.  221 ;  Lee  v.  Davis  et  al,  16  Ala.  516. 

5.  We  rely  on  fraud  in  this  case,  in  connection  with  inade- 
quacy of  price,  as  the  ground  upon  which  this  sale  should  be 
set  aside  as  against  the  purchaser,  and  it  is  no  objection  that 
he  has  re-sold,  for  this  motion,  if  granted,  cannot  aflfect  the 
rights  of  bona  fide  purchasers  from  Modawall ;  and  unless  this 
sale  is  set  aside,  we  cannot  enforce  our  lien  in  equity  for  the 
purchase  money  of  said  land,  as  it  has  once  been  sold  to  sat- 
isfy a  judgment  rendered  on  a  note  given  for  the  purchase 
money. 

6.  As  fraud  is  the  main  ground  upon  which  we  seek  to  set 
aside  this  sale,  the  plaintiff  could  not  have  made  the  motion 
earlier,  as  he  was  not  apprised  of  the  fraud  until  since  the 
preceding  court,  and  he  made  the  motion  to  the  first  court 
after  it  came  to  his  knowledge. 

William  M.  Brooks,  contra: 

1.  The  motion  to  set  aside  the  sale  comes  too  late.  It 
should  have  been  made  at  the  next  term  of  the  court  after 
the  sale,  or  some  sufficient  excuse  have  been  shown  for  the 
neglect.  Herbert  v.  McCollum,  6  Ala.  225  ;  Abercrombie  v. 
Connor,  10  Ala.  293.  No  excuse  is  shown.  The  plaintiff 
and  defendant  resided  in  the  same  village  where  the  land 
was  situated.  He  knew  of  the  sale,  and  acquiesced  in  it  for 
four  years  and  five  months,  thereby  forfeiting  the  statutory 
right  of  redemption. 

2.  The  proper  parties  have  not  been  made.  All  the  per- 
sons whose  rights  or  interests  might  be  affected  by  the  action 
of  the  court  should  be  before  it.  Before  the  motion  was 
made,  Modawell  had  sold  and  conveyed  a  part  of  the  land  to 
one  Lesueur,  and  a  part  to  Elizabeth  Moore,  and  they  had 
taken  possession.  And  Mrs.  Moore  sold  her  part  of  the  land 
to  one  John  Wade,  who  had  made  valuable  improvements 
thereon  and  paid  i)art  of  the  purchase  money.  Neither  Le- 
sueur, Wade,  Mrs.  Moore,  or  the  sheriff  had  any  notice  of 
this  motion.  When  a  stranger  buys,  the  sale  will  not  be  set 
aside  without  notice  to  the  purchaser.  Chambers  v.  Stone  & 
Pope,  9  Ala.  260 ;  Nuchola  v.  Mahone,  16  Ala.  215.  The 
object  of  the  motion  is  to  bring  in  question  the  validity  of 
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the  acts  of  the  sheriff.     He  should  therefore  have  been  made 
a  party. 

3.  Where  a  bona  fide-  purchaser  has  paid  his  money,  ob- 
tained a  deed,  and  taken  possession  of  the  land,  the  motion 
should  be  overruled.     9  Ala.  260 ;  13  Ala.  292. 

4.  Modawell  was  not  acting  as  deputy  of  the  sheriff  in  any 
matter  pertaining  to  the  sale  of  the  land. 

5.  The  land  is  variously  estimated  to  have  been  worth  from 
$600  to  $1200,  but  the  wife  and  family  were  entitled  to  retain 
four  hundred  dollars  worth  of  it  as  a  homestead ;  and  Trippe 
held  a  prior  mortgage  upon  which  was  due  upward  of  $1600 
principal,  besides  the  interest ;  and  at  the  time  the  motion 
was  made,  a  suit  in  ejectment  was  pending  by  the  mortgagees 
against  Modwell  to  recover  the  land.  Under  the  circum- 
stances, the  land  was  well  sold.  It  brought  more  than  it  was 
worth.     The  plaintiff  in  execution  has  not  been  injured. 

6.  The  sale  cannot  be  set  aside  on  motion  to  the  court. 
The  vendees  cannot  be  deprived  of  their  property,  except  by 
due  course  of  law.  This  summarv  mode  is  unconstitutional, 
3  Howard  Miss. 

aOLDTHWAITE,  J.— This  was  a  motion  made  by  the 
plaintiff  in  execution  against  the  purchaser,  to  set  aside  a 
sale  of  land  sold  by  the  sheriff^ 

The  case  as  presented  by  the  record  shows,  that,  at  the 
sale  of  the  land,  in  relation  to  Avhich  the  motion  was  made, 
the  i^urchaser,  at  the  instance  of  the  defendant  in  execution, 
forbid  the  sale ;  that  he  then  became  the  purchaser  himself, 
at  a  price  greatly  below  its  real  value ;  and  that  at  the  time, 
although  the  sale  was  not  made  by  him,  he  was  the  acting 
and  recognized  deputy  of  the  sheriff.  Under  these  circum- 
stances, if  the  application  had  been  made  in  time,  and  was 
not  influenced  by  the  other  facts  disclosed  by  the  affidavits, 
which  are  made  part  of  the  record,  we  entertain  no  doubt 
that  the  sale  should  liave  been  set  aside.  For  the  deputy 
sheriff  to  forbid  the  sale,  and  then  to  become  the  purchaser 
at  an  undervalue,  is  enough  to  bring  it  within  the  principle 
of  the  cases  adjudicated  in  this  court.  Mobile  Cotton  Press 
V.  Moore,  9  Port.  692  ;  Abercrombie  v.  Connor,  10  Ala.  293  ; 
McCollum  V.  Herbert,   13  Ala.  291 ;   Lee   v.  Davis,  16  Ala 
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616 ;  Henderson  v.  Sublett,  21  Ala.  626 ;  Lankford  v.  Jack 
son,  21  Ala.  650. 

But  it  also  appears,  that  the  sale  was  made  in  1848,  and 
the  application  to  set  it  aside  was  not  made  until  more  than 
four  years  thereafter;  that  the  purchaser  had  taken  posses- 
sion, and  had  sold  his  interest  to  third  persons,  for  valuable 
consideration,  to  one  of  whom,  he  had  executed  a  deed  of 
conveyance  for  a  portion  of  the  lauds,  which  purchaser 
had  again  re-sold,  and  the  second  purchaser,  after  paying  a 
portion  of  the  purchase  money,  had  gone  into  possession  and 
made  valuable  improvements.  It  is  true  that  the  plaintiflf 
in  error  alleges,  as  a  reason  for  failing  to  make  the  applica- 
tion at  an  earlier  period,  that  he  was  not  apprised  of  the  fact 
that  the  sale  was  forbid  by  the  purchaser ;  but  he  knew  of 
the  sale — he  knew  who  was  the  purchaser,  and  as  he  himself 
had  been  the  owner  of  the  land,  and  resided  at  or  near  the 
place  where  it  was  situated,  he  must  also  have  known  what 
the  land  was  worth,  and  that  the  price  at  which  it  was  bid 
off  was  greatly  under  its  real  value.  These  circumstances 
were  sufficient  to  put  him  on  his  inquiry ;  and  had  he  exer- 
cised that  degree  of  vigilance  which  a  person  of  ordinary 
prudence  would  have  used  in  relation  to  his  own  affairs,  as 
the  sale  was  a  public  one,  he  might  easily  have  informed 
himself  of  all  the  particulars  which  attended  it.  We  do  not 
think  that,  where  the  party  in  interest  has  neglected  for  more 
than  four  years  to  avail  himself  of  the  ordinary  and  accessi- 
ble means  of  information  within  his  reach,  and  other  interests 
in  the  property  have  sprung  up,  (Lankford  v.  Jackson,  supra,) 
that  he  should  then  be  allowed  to  set  aside  the  sale ;  at  least 
in  this  summary  way ;  and  for  these  reasons  are  of  the  opin- 
ion that  the  motion  was  properly  repudiated. 

The  judgment  is  consequently  affirmed. 
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DIXON  vs.  BARCLAY. 

1.  A  coiiut  which  sets   out  a  coutiact  for   the  sale  oi  a  negro  by  plaintiit"  to  de- 

fendant, in  consideration  of  a  certain  sum  of  money,  which  is  alleged  to  be 
less  than  his  real  value,  and  for  the  fui'ther  consideration  that  defendant 
would  remove  him  from  the  State,  and  then  avers  that  defendant,  at  the  time 
he  made  the  contract,  did  not  intend  to  remove  said  negro,  "  but  falsely  and 
fraudulently  represented''  that  he  would,  "  with  intent  to  deceive  and  defraud 
plaintiff"  is  a  count  in  case,  and  the  statement  of  the  contract  is  mere  mat- 
ter of  inducement. 

2.  Case  and  trover  may  be  united  in  the  same  declaration. 

.3.  In  an  action  on  the  case  for  fraud  and  deceit  in  the  purchase  of  a  slave  by 
defendant  from  plaintiff,  although  the  consideration  is  stated  in  the  biU  of 
sale,  which  is  produced,  to  be  a  certain  sum  of  money,  yet  parol  proof  is 
admissible  to  show  that,  at  the  time  of  the  sale,  defendant  also  promised  to 
carry  said  slave  out  of  the  State. 

4.  Parol  proof  that  a  firm  name  was  signed  to  a  note,  of  which  firm  tlefendant 
was  a  member,  is  admissible  without  the  production  of  the  note  itself,  whea 
it  is  not  the  foundation  of  the  suit,  and  is  n<jt  in  the  possession  or  control  of 
the  party  offering  the  evidence. 

b.  When  defendant  is  sued  as  surviving  partner  of  a  firm,  in  an  action  on  the 
case  for  fraud  and  deceit  in  the  purchase  of  a  slave,  the  declarations  of  his 
deceased  co-partner,  by  whom  the  contract  was  made,  before  and  after  the 
purchase,  as  to  his  object  in  purchasing,  arc  not  admissible  evidence  for  the 
defendant,  to  show  that  liis  co-partner  made  tlie  purchase  on  Iiis  own  individ- 
ual account,  and  not  on  account  of  the  firm. 

6.  A  negro  trader  may  testify  as  to  the  value  of  a  slave  at  a  particular  time, 
although  he  never  saw  the  slave  until  three  years  after  that  time ;  and  how- 
ever weak  and  unsatisiiictory  such  proof  may  be,  it  is  error  to  reject  it  wliea 
offered. 

Error  to  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  Robert  Dougherty. 

This  was  an  action  on  the  case,  by  Barclay  against  Dixou, 
as  survivor  of  Cunningham  &  Dixon.  The  first  count  avers, 
that  Barclay  sold  to  the  firm  of  Cunningham  &  Dixon,  a 
slave  named  Butler,  at  the  price  of  $425,  which  was  a  sum 
below  his  real  value ;  that  he  did  so  in  consideration  of  the 
promise  of  the  defendants  that  they  would  remove  the  slave 
from  this  State  to  Texas ;  that,  at  the  time  they  made  this 
promise,  they  intended  to  deceive  and  defraud  the  plaintiff 
in  that  behalf,  and  have  not  removed  the  slave,  but  permit 
hira  still  to  remain  in  this  State,  to  the  damage  of  plaintiff, 
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Ac.     The  second  and  third  counts  are  not  materially  variant 
from  the  first.     The  fourth   and   fifth   are  counts  in  trover. 

There  were  demurrers  to  the  counts  severally,  and  also  to 
the  entire  declaration,  which  were  all  overruled. 

In  the  progress  of  the  trial,  Barclay,  the  plaintiff,  proved 
by  a  witness,  that  he  (the  witness,)  was  present  at  the  time 
the  plaintiff  made  the  contract  with  Cunningham,  one  of  the 
firm  of  Cunningham  &  Dixon,  for  the  purchase  of  the  slave 
Butler,  and  requested  the  witness  to  state  what  the  contract 
was.  Defendant  here  interposed,  and  asked  the  witness  if 
there  was  not  a  bill  of  sale?  He  said  there  was.  Plaintiff 
upon  notice  then  produced  a  bill  of  sale,  which  being  proved, 
was  read  to  the  jury. 

The  following  is  a  copy  of  the  bill  of  sale : 

"Received   of    H.    M.    Cunningham,    four    hundred   and 

twenty-five  dollars,  in  full  payment  for  a  negro  boy,  Butler, 

about  32  years  of  age,  which  boy  I  warrant  to  be  sound  in 

body  and  mind,  and  a  slave  for  life.     Talladega,  Nov.  21, 1845. 

(Signed)  AVm.  Barclay." 

The  defendant  then  objected  to  proof  by  the  witness  of 
what  was  said  and  done  by  the  parties  at  the  time  the  same 
was  made,  but  his  objection  was  overruled ;  the  witness  then 
testified,  that,  at  the  time,  the  defendant,  Cunningham,  agreed 
to  take  the  slave  out  of  the  State  of  Alabama,  to  the  State 
of  Texas,  and  that  the  plaintiff  let  him  go  at  less  than  his 
real  value,  in  consideration  of  such  agreement.  To  the  ad- 
mission of  this  testimony  defendant  excepted. 

Plaintiff  proved  that  Cunningham,  when  he  purchased  the 
slave,  paid  part  in  cash  and  gave  a  note  for  the  balance  of 
the  purchase  money ;  that,  after  the  death  of  Cunningham, 
the  defendant,  Dixon,  agreed  with  the  witness,  (a  sou  of  the 
plaintiff,)  to  take  this  note  in  payment  of  a  debt  due  from  the 
witness  to  said  defendant ;  farther  proved,  by  a  certain  wit- 
ness, that  the  witness,  at  the  request  of  plaintiff,  had  called 
on  defendant  after  the  death  of  Cunningham,  and  said  to  him, 
"they  had  treated  the  old  man,  (meaning  plaintiff,)  badly, 
and  that  the  negro  ought  to  be  sent  off;"  and  that  defendant 
said,  "  they  had,  and  that  he  should  be  sent  off."  In  con- 
nection with  this  proof,  plaintiff  offered  to  prove  by  the  wit- 
ness who  passed  the  note  to  defendant,  in  what  name  the 
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note  was  signed.  To  this  the  defendant  objected,  but  the 
court  allowed  it  to  be  done,  and  defendant  excepted.  Wit- 
ness then  proved,  that  the  note  was  signed  in  the  name  of 
the  partnership,  Cunningham  &  Dixon.  Plaintiff  also  proved, 
that  the  negro  had  not  been  removed,  but  was  still  in  the 
country ;  and  that  his  value  was  about  $600  when  he  was 
sold. 

Defendant  introduced  evidence  to  show,  that  Cunningham, 
after  he  purchased  the  slave,  permitted  him,  with  the  con- 
sent of  the  plaintiff,  to  go  down  into  the  neighborhood  where 
he  had  before  lived,  to  get  some  things,  plaintiff  only  exact- 
ing as  a  condition,  that  he  should  not  be  allowed  to  go  on 
his  (plaintiff's)  premises;  that  Cunningham  sent  the  negro 
down  tied,  and  in  charge  of  two  able-bodied  men,  but  that 
while  there  he  made  his  escape,  and  was  runaway  some 
months ;  also  some  further  evidence,  conducing  to  repel  the 
fraud  and  deceit  alleged  in  plaintiff's  declaration. 

Defendant  offered  to  prove,  that  Cunningham,  before  he 
made  the  trade  with  Barclay,  consulted  with  a  certain  person 
about  buying  the  negro,  and  that  the  object  of  Cunningham 
in  buying  the  slave,  as  declared  to  this  person,  before  and 
after  the  sale,  was  wholly  unconnected  with  the  business  of 
Cunningham  &  Dixon,  which  was  that  of  partners  in  mer- 
chandizing ;  also,  that  Cunningham,  after  the  purchase,  had 
offered,  under  his  own  name,  and  paid  a  reward  for  the  slave 
when  he  ran  away  and  was  retaken  ;  and  that  the  advertise- 
ment in  the  paper  for  the  runaway  slave,  was  in  the  name  of 
Cunningham  only.  This  testimony  was  rejected  by  the  court, 
and  defendant  excepted. 

Defendant  also  offered  to  prove  by  one  Watson,  that  he 
was  a  negro  trader,  and  well  acquainted  with  the  value  of 
negroes,  and  that  in  the  spring  of  1848,  the  slave,  Butler, 
was  not  worth,  in  Talladega,  more  than  $400 ;  and  further  to 
prove,  in  connection  with  the  foregoing,  that  any  diminution 
in  value  from  the  increase  in  the  age  of  Butler  since  1845, 
was  more  than  overcome  by  the  existing  advance  in  the  price 
of  negroes ;  but  witness  never  saw  Butler  until  1848.  This 
evidence  the  court  rejected,  and  defendant  excepted. 

The  foregoing  was  the  substance  of  the  evidence  on  both 
sides. 
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The  court  charged  the  jury : 

That  the  purchase  of  the  negro  by  Cunningham,  one  of 
the  firm  of  C.  &  D.,  was  not  within  the  scope  of  their  part- 
nership as  merchants,  and  would  not  bind  Dixon,  unless  it 
was  proved,  that  Dixon  knew  of  and  assented  to  it  at  the 
time,  or  afterwards,  and  before  suit  brought,  ratified  it,  with  a 
knowledge  of  all  the  facts,  as  a  co-partnership  transaction ; 
and  that  unless  the  proof  established  one  or  the  other  of  these 
cases,  they  must  find  for  the  defendant. 

Further:  that  if  the  price  at  which  plaintiff" sold  said  slave 
Butler,  was  $425,  and  if  it  was  not  proved  that  the  value  of 
the  slave  at  the  time  of  the  sale  was  greater  than  that  sum, 
they  must  find  for  the  defendant. 

To  these  charges  there  was  no  exception  from  either 
party. 

The  counsel  for  defendant  requested  the  court  to  charge : 

1.  That  if  the  jury  believed  from  the  evidence,  that  Cun- 
ningham intended,  at  the  time  he  made  the  contract  with  the 
plaintiff",  to  carry  the  slave  out  of  the  State,  but  was  pre- 
vented from  doing  so  for  a  time,  and  afterwards  omitted  to 
do  so,  then  the  plaintiff"  cannot  recover  under  the  three  first 
counts  of  his  declaration. 

2.  That  to  bind  Dixon,  it  is  necessary  for  plaintiff"  to  show, 
that  the  contract  which  was  made  with  Cunningham  was 
made  with  him  as  a  member  of  the  firm  of  Cunningham  & 
Dixon. 

3.  That  as  to  the  fact  whether  the  slave  was  bought  by 
Cunningham  individually,  or  as  a  member  of  the  firm  of 
Cunningham  &  Dixon,  the  bili  of  sale  is  conclusive. 

These  several  charges  were  all  refused  by  the  court,  and 
defendant  excepted  to  the  refusals  severally. 

The  several  exceptions  taken  by  plaintiff  in  error,  as  above 
set  forth,  are  assigned  for  error. 

Woodward,  for  plaintiff  in  error : 

The  three  first  counts  against  Cunningham  &  Dixon,  or 
Dixon,  as  survivor,  and  the  corresponding  counts  against 
Dixon  individually,  under  the  agreement,  show  a  breach  of 
an  express  contract.  Case  will  not  lie  for  such  a  breach ;  if 
so,  the  distinction  between  case  and  assumpsit  must  be  abol- 
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ished.  If  such  a  breach  is  committed,  and  consequentia] 
damage  ensue,  case  will  lie;  but  there  is  no  consequential 
damage  resulting  from  this  breach.  But,  confessing  that  the 
line  between  those  cases  in  which  case  is  the  appropriate 
action,  and  those  in  which  assumpsit  is,  is  bv  no  means  well 
defined,  I  refer  to  7  Ala.  187 ;  18  ib.  467. 

The  proof  of  the  witness,  Archibald  Barclay,  was  clearly 
showing  another  consideration  than  that  expressed  in  the  bill 
of  sale :  this  cannot  be  done.  Chitty  on  Contracts  27,  note ; 
1  John.  139 ;  16  Ala.  94.  This  proof  tends  unquestionably 
to  prove,  that  the  undertaking  to  take  the  negro  out  of  the 
State  was  a  part  of  the  consideration,  and  different  from  that 
shown  in  the  written  terms  of  the  contract,  and,  according  to 
the  above  authorities,  was  inadmissible. 

The  proof  of  the  same  witnes.s,  that  the  signature  to  the 
note  was  in  the  firm  name,  was  not  only  erroneous  as  proof 
of  the  contents  of  a  writing,  but  it  was  illegal,  because  it  was 
allowing  the  acts  and  declarations  of  Cunningham  to  show 
that  Dixon  was  his  co-partner  in  the  transaction.  One  part- 
ner is  not  competent  to  prove  another  is  his  co-partner.  The 
transaction  was  not  within  the  scope  of  their  mercantile  busi- 
ness, and  to  make  Dixon  co-partner,  every  circumstance  was 
necessary  which  would  be  necessary  to  make  a  new  co-part- 
nership. No  case  can  be  found  where  one  is  allowed  to 
prove  another  is  a  partnei*.  If  other  proof  of  partnership  is 
made,  then  one  partner  may  prove  other  facts ;  but  the  proof 
of  partnership  is  a  fact  in  which  a  partner  ahvays  has  a  direct 
interest,  and  he  cannot  pi'ove  it.  The  proof  here  admitted, 
is  nothing  more  nor  less  thnn  Cunningham's  declaration,  that 
Dixon  was  his  partnei'.  Aston  v.  Jemison.  17  Ala.  61 ; 
ib.  635. 

Cunningham's  declarations  about  the  time  he  made  the 
trade,  were  the  best  means  of  ascertaining  whether  he  in- 
tended the  negro  to  be  co-partnership  jjroperty,  and  ought  to 
have  been  admitted  as  a  part  of  res  geske.  17  Ala.  109;  ib. 
540;  ib.  664. 

The  advertising  and  reward  for  the  negro  when  run  away, 
by  Cunningham  in  his  own  name,  ought  to  have  been  admit- 
ted. It  was  a  declaration  of  his  individual  right  to  the  negro 
whilst  in  possession. 
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The  testimony  of  Watson  was  competent,  though  not  as 
satisfactory  as  if  he  had  spoken  of  the  precise  time  of  the 
purchase. 

The  first  charge  asked  ought  to  have  been  given,  if  the 
old  rule,  that  allegata  and  probata  must  correspond,  is  not  to 
be  expunged  from  the  books. 

The  three  first  counts  are  for  deceit  and  fraud,  all  charging 
that  defendant,  at  the  time  of  the  contract,  fraudulently  in- 
tended not  to  take  the  negro  out  of  the  State.  Can  this  alle- 
gation be  sustained  by  proof  only  of  a  simple  breach  of 
promise,  resulting  from  subsequent  accidental  circumstances, 
such  as  the  running  oft"  of  the  negro  when  Cunningham  was 
about  to  leave  with  him  for  Texas.  If  it  cannot,  then  the 
charge,  that  if  Cunningham  intended  at  the  time  of  the  con- 
tract to  carry  the  negro  oft",  but  was  prevented,  the  plaintiff 
could  not  recover  on  the  first  three  counts,  should  have  been 
given.  To  recover  under  these  counts,  it  was  necessary  to 
show  there  was  an  intention  at  the  time  of  the  contract  to 
defraud.     18  Ala,  290.  is  clear  to  this  point. 

The  second  charge  contains  this  principle :  that  at  the  time 
of  the  contract,  Cunningham  must  have  intended  it  as  a  co- 
partnership transaction,  and  that  Barclay  dealt  with  him  as  a 
co-partner.  If  Cunningham  at  the  time  made  it  as  an  individ- 
ual transaction,  no  agreement  afterwards  between  Cunning- 
ham and  Dixon,  by  which  the  negro  become  partnership 
property,  would  give  Barclay  any  right  of  action  against 
Dixon,  as  co-partner  or  otherwise.  There  would  be  no  privi- 
ty between  him  and  Barclay,  unless  it  was  intended  as  a 
partnership  contract ;  unless  it  was  such,  even  subsequent 
ratification  would  not  make  it  such.  The  term  ratification 
imports  the  doing  of  something  for  another ;  and  if  the  con- 
tract was  not  made  for  Dixon  as  well  as  Cunningham,  he 
could  not  ratify,  but  could  only  be  let  into  the  contract  by 
Cunningham,  and  with  that  Barclay  would  have  nothing 
to  do. 

Rice  &  Morgan,  contra  : 

1.  Counts  in  case  may  be  joined  with  counts  in  trover. 
Trover  itself  is  an  action  on  the  case. 

2.  The  first  three  counts  are  counts  in  case,  and  show  that 
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by  the  deceit  and  fraud  of  tlie  firm  of  Cunningham  &  Dixon, 
of  which  Dixon  was  a  member,  they  procured  a  slave  from 
Barclay  at  much  less  than  his  value,  and  falsely  and  fraudu- 
lently asserted,  and  promised,  and  agreed  to  remove  said  slave 
out  of  this  State,  which  they  have  never  done  and  never  in- 
tended to  do.  Tnese  counts  contain  more  than  was  necessary, 
but  are  clearly  good.  Morgan  v.  Patrick,  7  Ala.  185  ;  Mun- 
roe  V.  Pritchett,  16  ib. ;  Myers  v.  Gilbert,  18  ib.  467. 

3.  In  an  action  on  the  case  for  fraud  or  deceit,  in  the  pur- 
chase of  property,  either  real  or  personal,  parol  evidence  is 
admissible  to  show  the  fraud,  although  there  is  a  bill  of  sale 
or  other  writing.  The  parol  evidence  in  this  case  was  clearly 
admissible.  Hildebrand  v.  Fogle,  20  Ohio  Rep.  147;  16 
Wend.  460 ;  20  Pick.  237 ;  16  Conn.  383. 

4.  There  was  no  error  in  overruling  "  defendant's  objec- 
tion to  proof  by  the  witness  of  the  contract,  and  of  what  was 
done  and  said  by  the  parties  at  the  time  the  contract  was 
made."  The  objection  was  to  this  evidence  as  a  whole.  As 
part  of  it  was  clearly  admissible,  the  court  was  authorized  to 
overrule  the  objection  in  toto. 

5.  The  witness,  A.  R.  Barclay,  "swore  that  the  defendant 
(Dixon,)  was  one  of  the  firm  of  Cunningham  &  Dixon,"  at 
the  time  of  the  contract ;  that  Cunningham  was  the  member 
of  that  firm  who  made  the  contract  for  the  slave ;  that  Cun- 
ningham paid  part  of  the  price  in  cash,  and  gave  note  for 
the  balance;  that  "defendant,  (Dixon,)  after  the  death  of 
Cunningham,  agreed  with  witness  to  take  the  note  given  by 
Cunningham  for  the  balance  of  the  price  of  the  negro,  in 
payment  for  rent  of  some  land  which  witness  (he  being  the 
son  of  plaintiff'  below,)  had  rented  from  defendant,  as  admin- 
istrator of  one  Morrison ;  and  also,  after  the  death  of  Cun- 
ningham, witness  heard,  according  to  his  best  recollection, 
defendant,  (Dixon,)  say  he  had  an  interest  in  the  negro." 
l^he  payment  of  the  note  being  thus  proved  by  this  witness, 
and  also  Dixon's  admission  that  he  ''  had  an  interest  in  the 
negro,"  there  was  no  error  in  allowing  the  same  witness  to 
state  how  the  note  given  for  the  balance  of  the  price  of  the 
negro  was  signed,  "  in  connection  with  other  proof  showing 
that  the  purchase  of  the  negro  was  a  partnership  transaction, 
made  by  Cunningham  with  the  knowledge  of  Dixon  at  the 


JANUARY  TERM,  1853. 377 

Dixon  ▼.  Barclay. 

time  of  all  the  facts,  or  ratified  by  Dixon  with  full  knowledge 
of  all  the  facts.  Bowers  v.  Johnson,  10  Smedes  &  Mar- 
shall 169. 

The  objection  was  made  to  the  evidence,  as  to  how  the 
note  was  signed,  when  offered  by  itself.  No  ground  of  ob- 
jection was  stated,  and  therefore  the  objection  might  well  be 
disregarded.  But  after  the  objection  was  made,  and  before 
it  was  decided,  the  defendant  in  error  offered  it  in  connection 
with  other  evidence.  No  objection  was  made  to  this  new 
offer,  and  although  the  first  objection  was  overruled,  there 
was  no  error. 

6.  There  was  no  error  in  rejecting  the  offer  of  plaintiff  in 
error  to  prove  by  his  witness,  "that  Cunningham,  before  he 
made  the  trade  for  the  negro,  consulted  with  said  %vitness 
about  the  trade,  and  told  him  what  he  was  about  to  buy  him 
for,  and  that  the  object  declared  before  the  sale  and  after  the 
sale,  was  one  wholly  disconnected  with  the  co-partnership 
business,  and  related  exclusively  to  Cunningham's  individual 
interest."  This  offer  is  one  embracing  the  declarations  of  C: 
his  motive  or  object;  the  conclusions  of  the  witness  as  to 
what  was  the  firm  business,  an  J  what  not,  &c.  This  evi- 
dence was  offered  as  a  whole.  Part  of  it  being  clearly  ille- 
gal and  irrelevant,  there  was  no  error  in  excluding  the  whole. 

The  two  exceptions  next  following  the  preceding  one,  re- 
late to  offers  to  prove  Cunningham's  declarations  and  acts 
some  time  after  the  sale,  which  were  both  illegal  and  totally 
irrelevant.  Neither  Cunningham  nor  his  partner  can  thus 
make  evidence  for  themselves. 

The  proof  showed  that  the  negro  was  sold  by  the  defend- 
ant in  error,  on  the  21st  November,  1845.  That  was  the  date 
of  the  sale  and  the  fraud.  The  plaintiff  in  error  offered  S. 
D.  Watson  as  a  witness,  who  "  never  saw  the  negro  until 
1848,"  three  years  after  the  sale,  and  offered  to  prove  by  him 
that,  "  in  the  spring  of  1848,  the  negro  Butler  was  not  worth, 
m  Talladega,  more  than  $400."  This  proof  was  offered  in 
connection  with  proof  that  "negroes  (but  not  the  negro  But- 
ler,) had  advanced  since  the  purchase  of  Butler  by  Cunning- 
ham, and  that  such  advance  in  price  was  fully  equal  to  any 
deterioration  in  the  value  of  Butler  by  reason  of  the  increase 
of  his  age." 
25 
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This  proof  was  properly  excluded  for  several  reasons :  The 
value  of  Butler  in  1848,  was  not  a  material  question.  Watson 
had  never  seen  him  until  1848,  three  years  after  the  sale,  and 
his  arguments  or  inferences  or  conclusions  as  to  deteriora- 
tion from  age,  could  not  be  legal  proof.  It  would  have  been 
illegal  to  have  allowed  the  proof,  that  Butler  was  not  worth, 
in  the  spring  of  1848,  more  than  $400,  "  in  Talladega." 
The  defendant  in  error  sold  him  in  1846,  for  less  than  his 
value  at  that  time,  trusting  to  the  assurance  and  assertions  of 
the  buyers,  that  he  should  be  sent  out  of  the  State ;  and  it  is 
not  to  be  tolerated,  that  those  who,  by  this  deceitful  assurance 
and  assertion,  procured  the  slave  at  less  than  his  value  in 
1845,  to  keep  him  in  Talladega,  where  his  bad  qualities  and 
his  flight  had  become  well  known,  and  by  their  own  wrong, 
thus  to  diminish  the  redress  for  their  own  fraud.  The  evi- 
dence was  illegal  and  improper  for  other  reasons. 

Each  of  the  charges  asked  was  properly  refused. 

The  affirmative  charges  given  by  the  court  and  not  except- 
ed to,  as  set  forth  in  the  bill  of  exceptions,  laid  down  the 
law  more  favorably  for  the  plaintiff  in  error  than  he  was  en- 
titled to,  upon  the  matters  alluded  to  in  his  second  and  fourth 
prayer  for  instructions. 

PHELAN,  J. — The  first  three  counts  in  the  declaration 
were  counts  in  case,  and  not  in  assumpsit,  as  has  been  argu- 
ed by  the  plaintiff  in  error.  Although  in  these  counts  the 
plaintiff  sets  forth  a  contract  between  himself  and  the  de- 
fendant, this  was  only  as  matter  of  inducement,  opening  the 
way  to  the  statement  of  the  gravamen  of  his  action,  which  is 
the  fraud  and  deceit  alleged  to  have  been  practiced  upon  him 
by  the  defendant,  at  the  time  the  contract  set  out  was  made, 
and  which  consists  in  the  secret  and  fraudulent  purpose  he 
then  entertained,  as  it  is  alleged,  of  violating  that  stipulation 
of  the  contract  which  related  to  the  removal  of  the  slave 
from  the  State.  Barney  v.  Dewey,  13  John.  224;  8  (xill  & 
John.  421. 

That  case  and  trover  may  be  joined  is  clear  law,  and  there 
was,  therefore,  no  misjoinder.  The  counts  themselves  sepa- 
rately show  a  substantial  cause  of  action,  in  the  nature  of  an 
action  on  the  case  for  deceit  and  fraud,  and  are  not  demurra- 
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ble.     The  demurrers  to  each  count,  and  also  to  the  entire  de- 
claration, were  therefore  properly  overruled. 

The  objection  of  Dixon  to  parol  proof  by  the  plaintiff  of 
such  a  contract  as  that  set  forth  in  his  declaration,  after  the 
production  of  the  bill  of  sale  from  the  plaintiff  to  Cunning- 
ham, given  on  the  purchase  of  the  slave  Butler,  was  properly 
overruled,  and  such  testimony  correctly  admitted. 

Plaintiff  was  authorized  by  the  nature  of  his  case,  to  show, 
by  parol  proof,  a  contract  between  the  parties  different  from 
that  shown  by  the  bill  of  sale.  He  was  not  proceeding  upon 
the  contract  which  is  set  out  in  his  declaration,  and  which 
differs  from  that  shown  by  the  bill  of  sale,  but  he  was  en- 
deavoring to  show,  that  the  defendant  had  perpetrated  a 
fraud  upon  him.  The  fraud  and  deceit  of  the  defendant  in 
making  with  the  plaintiff  a  contract,  which,  at  the  time  he 
made  it,  he  did  not  intend  to  keep,  is  the  gist  of  the  plain- 
tiff's action;  and  the  very  fact  which  the  exhibition  of  the 
bill  of  sale  establishes,  namely,  a  material  difference  between 
the  contract  as  contained  in  it,  and  the  contract  as  alleged  in 
the  declaration,  and  proved  by  the  witness,  is  a  circumstance 
which  the  plaintiff  might  well  urge,  in  connection  with 
others,  to  prove  the  fraud  and  deceit  of  which  he  complains. 
The  parol  proof  was,  then,  properly  admitted,  although  it 
contradicted  the  bill  of  sale  ever  so  directly.  The  well  set- 
tled doctrine,  that  you  shall  not  introduce  parol  evidence  to 
vary,  contradict  or  explain  a  written  instrument,  does  not 
apply  to  the  case.     Cozzins  v.  Whitaker,  3  S.  &  Port.  322. 

The  subject  under  review  naturally  leads  next  to  the  con- 
sideration of  the  charges  of  the  court.  From  the  nature  of 
the  charges  given  to  which  no  exception  was  taken,  as  well 
as  from  some  of  the  charges  which  were  asked  by  defendant 
and  refused,  it  is  apparent  that  the  nature  of  the  plaintiff's 
action,  and  the  true  question  at  issue  between  the  parties, 
was  to  some  extent  overlooked  in  the  trial  below.  The 
charges  given,  and  part  of  those  which  were  requested  by 
the  defendant,  are  evidently  predicated  upon  the  idea  that 
the  action  is  one  founded  on  a  contract  entered  into  between 
the  parties  respecting  the  slave  Butler  and  his  removal  from 
the  State,  and  seeking  a  recovery  for  the  breach  of  that  con- 
tract.    But  this  is  not  the  case.     On  the  contrary,  plaintiff's 
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action  is  predicated,  not  upon  a  contract  at  all,  but  upon  an 
alleged  act  of  fraud  and  deceit  which  makes  the  contract,  or 
rather  the  apparent  contract  with  which  it  stands  connected, 
totally  void ;  a  nullity. 

Upon  what  principle  is  Barclay  allowed  to  offer  parol  proof 
of  a  contract  which  directly  conflicts  with  a  written  instru- 
ment made  at  the  same  time,  between  the  same  parties,  and 
relating  to  the  same  subject  matter?  Simply  for  the  reason, 
that,  from  the  very  frame  and  nature  of  his  action,  it  is  his 
object  to  show,  and  he  has  taken  upon  him  the  onus  to  show, 
that  such  written  instrument  is  tainted  by  fraud  in  its  incep- 
tion, and,  therefore,  of  no  validity  as  against  the  party  in- 
tended to  be  defrauded.  If  the  plaintiff  had  proceeded  upon 
the  contract  as  valid  and  subsisting,  he  w^ould  have  been 
estopped  by  his  bill  of  sale  from  setting  up  any  verbal  con- 
tract made  at  the  same  time  which  would  conflict  with  it. 
The  general  doctrine  to  this  extent  is  too  Avell  settled  to  need 
argument.  It  is,  therefore,  only  by  repudiating  the  contract, 
as  one  invalid  for  fraud,  that  he  has  been  allowed  to  do  this. 

It  is  manifest,  then,  that  the  plaintiff  rests  his  right  to  re- 
cover damages  in  this  action  upon  his  ability  to  show  a  case 
of  fraud  and  deceit,  which  shall  render  the  contract  into 
which  he  entered  with  the  defendant  nugatory,  and  which 
thus  leaves  him  free  to  proceed  for  the  tort — the  injury, 
which  he  suffered  in  being  seduced  into  a  contract  which  the 
defendant,  at  the  very  time  he  made  it,  did  not  intend  to  keep 
on  his  part. 

Assuming  the  correctness  of  these  views,  it  follows  that,  if 
Cunningham,  at  the  time  he  made  the  purchase,  intended 
bona  fide  to  carry  the  slave  out  of  the  State,  the  very  ground 
of  the  plaintiff's  action,  as  contained  in  the  three  first  counts 
of  the  declaration,  namely,  that  the  defendant  at  that  time, 
mala  fide^  deceitfully  and  fraudulently  intended  not  to  do  so, 
is  taken  from  him. 

Indeed,  upon  sifting  the  question  to  the  bottom,  it  will  be 
found,  that  the  right  of  the  plaintiff  to  recover  in  this  action, 
not  only  on  the  first  three  counts,  but  on  the  entire  declara- 
tion, the  counts  in  trover  included,  must  always  depend  upon 
his  ability  to  show  to  the  satisfaction  of  a  jury  these  two 
things :  first,  that  Cunningham,  at  the  time  he  purchased  the 
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slave  Butler  of  Barclay,  agreed  with  Barclay  to  take  him 
out  of  the  State,  and  that  he  did  not  intend  to  keep  this 
agreement  when  he  made  it ;  and,  in  the  second  place,  that 
Dixon  knew  of  this  fraudulent  intention  on  the  part  of  Cun- 
ningham, and  was  a  party  to  the  agreement  he  made  with 
Barclay  beforehand ;  or  else,  that  he  subsequently,  and  with 
a  knowledge  of  all  the  facts,  availed  himself,  as  a  member  of 
the  firm  of  Cunningham  &  Dixon,  of  the  interest  in  the  slave 
thus  acquired  by  Cunningham. 

One  of  the  charges  requested  by  the  defendant  was  in  these 
words:  "That  if  the  jury  believe  from  the  evidence,  that 
Cunningham  intended,  at  the  time  he  made  the  contract  with 
the  plaintiff,  to  carry  the  slave  out  of  the  State,  but  was  pre- 
vented from  doing  so  for  a  time,  and  afterwards  omitted  to 
do  so,  then  the  plaintiff  cannot  recover  under  the  three  first 
counts  of  his  declaration;"  which  the  court  refused. 

The  leading  proposition  of  this  charge  was  in  accordance 
with  the  views  we  have  expressed,  but  taken  as  a  whole,  the 
charge  is  defective  in  distinctness  and  clearness.  What  is 
meant  precisely,  is  open  to  construction  and  difference  of 
opinion,  and  for  this  reason  the  court  had  a  right  to  refuse  it. 
The  jury  may  or  may  not  have  gathered  from  such  a  charge, 
that  the  omission  or  refusal  of  Cunningham  to  perform  his 
agreement,  to  carry  the  slave  out  of  the  State,  was  prima 
fade  evidence  that  he  did  not  intend  to  keep  the  agreement 
when  he  made  it ;  and  it  is  proper  that  the  charge  should 
distinctly  contain  that  feature  to  cover  the  merits  of  the 
question. 

The  proof  by  plaintiff  of  the  manner  in  which  the  note 
given  by  Cunningham  to  Barclay,  and  which  was  passed  by 
the  witness  to  Dixon  in  payment  of  a  debt  due  from  him  to 
the  latter,  was  signed,  without  the  production  of  the  note 
itself,  was  entirely  competent.  See,  on  this  subject,  the  case 
of  Graham  v.  Lockhart,  8  Ala.  9. 

The  proof  offered  by  defendant  about  Cunningham's  con- 
sultation with  a  third  person  before  he  purchased  the  slave 
Butler,  and  what  he  said  to  third  persons  before  and  after 
was  his  object  in  purchasing,  and  proof  of  his  offering  a  re- 
ward in  his  own  name,  and  paying  it,  to  show  that  the  pur- 
chase was  on  Cunningham's  individual  account,  and  not  on 
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account  of  the  firm  of  Cunningham  &  Dixon,  was  all  proper- 
ly rejected.  So  far  as  the  plaintiff  was  concerned,  these  acts 
and  declarations  of  Cunningham  were  either  res  inter  alios  acta, 
or  the  mere  declarations  of  a  party  in  his  own  behalf. 

The  rejection  of  the  proof  as  to  the  value  of  Butler,  which 
the  defendant  offered  to  make  by  the  witness  Watson,  can- 
not, however,  be  supported.  That  the  testimony  was  weak 
and  unsatisfactory  is  true ;  but  it  cannot  be  held  to  be  wholly 
irrelevant.  AVatson  was  shown  to  be  a  dealer  in  slaves,  and 
therefore  a  better  judge  of  the  value  of  that  property  than 
ordinary  men ;  and  it  will  not  do  to  hold  that  what  such  a 
witness  testifies  as  to  the  value  of  a  certain  slave  in  the  fall 
of  1845,  because  he  never  saw  him  until  the  spring  of  1848, 
is  to  be  wholly  excluded. 

For  this  error,  the  judgment  below  is  reversed,  and  the 
cause  remanded. 


NAVE,  Surviving  Partner,  &c.  vs.  BERRY  et  al. 

1.  When  the  contract  of  lease  is  silent,  the  law  implies  an  obligation  on  the  part 
of  the  lessee  to  use  the  property  in  a  proper  and  tenant-like  manner,  without 
exposing  the  buildings  to  ruin  or  waste  by  acts  of  omission  or  commission, 
and  not  to  put  them  to  a  use  or  employment  materially  different  from  that  in 
which  they  are  usually  employed. 

2.  The  lessees  have,  by  implication,  the  right  to  put  the  premises  to  such  use  and 

employment  as  they  please,  not  materially  different  from  that  in  which  they 
are  usually  employed,  to  which  they  are  adapted,  and  for  which  they  were 
constructed ;  they  have  also  the  common  law  right  to  assign  or  transfer  their 
interest  to  a  thii'd  person,  to  put  him  in  possession  of  the  property,  and  to 
clothe  him  with  all  their  rights  and  privileges  under  the  contract,  and  this 
right  can  only  be  restrained  by  express  stipulation. 

3.  A  stipulation  in  a  lease  "  to  repair  and  deliver  up  "  binds  the  lessee  to  rebuild, 

in  case  of  loss  by  fire  durmg  the  term;  but  a  stipulation  "to  deliver  up" 
simply  imposes  an  obligation  against  holding  over. 

4.  In  the  construction  of  written  contracts  which  are  in  themselv«s  perfect,  all 

incidents  or  legal  implications  form  part  and  parcel  of  the  contract,  as  if  ac- 
tually incorporated  therein. 

5.  A  count  in  assumpsit  on  a  lease,  not  uuder  seal,  which  avers  the  performance 
by  the  plaintiff  of  his  part  of  the  agreement,  and  the  non-payment  of  the 
rent  by  the  defendant,  and  then  alleges  that  the  buildings  were  destroyed  by 
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fire,  and  ia  consequence  thereof  were  not  delivered  up,  but  were  wholly  lost, 
IB  not  demurrable,  either  for  duplicity,  or  for  misjoinder  of  breaches ;  the  non- 
payment of  the  money  is  Ihe  only  breach  alleged,  and  the  other  allegatione 
are  mere  surplusage. 
a.  Where  a  contract  contains  several  sttpulatioDs,  the  pleader  may  assign  in  each 
count  as  many  breaches  as  he  pleases,  and  each  breach  must  be  upon  a  dis- 
tinct stipulatiou  ;  but  he  cannot  assign  in  one  count  two  breaches  of  the  same 
stipulation. 

7.  When  the  lease  contains  no  express  stipulation  against  the  lessee's  right  to  as* 

sign  his  term,  parol  proof  is  not  admissible  to  show  that  the  premUes  were 
to  be  used  and  occupied  by  the  lessee  himsel£ 

8.  When  a  house  is  leased  which  was  built  for  a  hotel,  and  the  lease  contains  no 
stipulation  as  to  the  employments  which  shall  be  carried  on  in  it,  the  lessee 
may  use  it  as  a  seminary  for  young  ladies  ;  or  he  may  underlet  it  to  another, 
to  be  used  for  that  purpose. 

Error  to  the  Circuit  Court  of  Perry. 
Tried  before  the  Hon.  Geo.  D.  Shortridge. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff 
in  error  against  the  defendants  in  error,  in  order  to  recover  a 
certain  amount  of  rent  alleged  to  be  due  on  a  contract  of 
lease,  and  also  for  damages  occasioned  by  the  burning,  during 
the  term,  of  the  buildings  and  improvements  on  the  lot  and 
premises  let. 

The  contract  on  which  the  suit  is  brought  is  as  follows,  to- 
wit :  "  By  the  first  day  of  January  next,  we,  or  either  of  us, 
promise  to  pay  Jesse  B.  Nave,  surviving  partner  of  Nave  & 
Sloan,  or  bearer,  two  hundred  and  forty-seven  dollars  and  fif- 
ty cents,  for  the  rent  of  the  old  tavern,  known  as  the  "  Plan- 
ters' Hotel,"  in  the  town  of  Marion,  for  the  year  eighteen 
hundred  and  fifty ;  and  the  said  house,  Avith  the  lots  and  ap- 
purtenances thereunto  attached,  to  be  delivered  «p  on  the  Ist 
day  of  January,  1851.  We  also  promise  and  agree  to  pay 
the  taxes  on  the  same,  for  value  received,  January  1st,  1850. 

A.  Berry, 
P.  B.  Lawson, 
J.  M.  Stone." 

The  plaintift*  declared  in  four  spe<;ial  counts,  to  which  were 
added  the  money  counts.  The  first  count  sets  out  the  writ- 
ten contract,  of  which  the  above  is  a  copy,  calling  it  a  j)rom- 
iflsory  note,  and  alleging  a  breach  in  the  non-payment  of  the 
money.     The  count  then  goes  on  to  allege  that  Berry,  one  of 
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the  defendants,  went  into  possession  of  the  premises,  in  pur- 
suance of  the  contract,  and  that  on  the  10th  day  of  April, 
1850,  the  buildings  were  consumed  by  fire ;  and  that  defend- 
ants, in  consequence  of  said  destruction,  had  failed  to  deliver 
up  the  house  and  appurtenances  to  the  plaintiff;  by  means 
whereof,  the  house  and  appurtenances  were  wholly  lost  to  the 
plaintiff.  He  avers  that  the  house  and  buildings  were  worth 
two  thousand  dollars,  and  the  defendants,  in  consideration 
thereof,  promised  to  pay,  &c. 

The  second  count  sets  out  the  above  described  written 
contract,  calling  it  a  note  or  instrument  in  writing,  and  fur- 
ther alleges  that  the  defendants  then  and  there  undertook  and 
promised  that  they  would  use  the  premises  in  a  tenant-like 
and  proper  manner  during  the  term ;  that  Berry,  one  of  the 
defendants,  with  the  consent  of  the  other  defendants,  took  pos- 
session of  the  said  house  and  premises,  and  then  and  there 
promised  and  agreed  with  the  plaintiff  that  he,  the  said  Berry, 
himself  should  occupy  the  said  premises  for  the  said  term ; 
but  the  said  Berry,  with  the  consent  of  the  other  defendants, 
and  without  the  consent  of  the  plaintiff,  underlet  or  assigned 
the  lease  of  the  said  premises  to  one  Graham,  for  the  purpose 
of  keeping  therein  a  ladies'  school  or  seminary ;  that  said 
Graham  went  into  the  possession  of  the  house,  with  his  school, 
consisting  of  some  thirty  or  forty  boarders  and  eight  or  ten 
teachers ;  that  the  said  house  and  appurtenances,  on  the  10th 
of  April,  1850,  were  destroyed  by  fire,  so  that  they  were 
wholly  lost  to  the  plaintiff;  with  the  further  averment,  that 
the  defendants  behaved  in  regard  to  the  premises  in  an  un- 
tenant-like  and  improper  manner ;  that  said  buildings  were 
worth  two  thousand  dollars,  and  defendants  promised  to 
pay,  &c. 

The  third  count  sets  out  the  written  agreement  of  lease, 
calling  it  "  a  certain  other  instrument  in  writing,"  and  defi- 
ning it  to  be  a  contract  of  lease,  avers  that  said  defendants 
agreed  that  the  said  Berry  should  himself  occupy  the  prem- 
ises ;  that  he  took  possession  thereof;  that  after  the  said  Berry 
had  so  taken  possession,  he  violated  his  agreement,  re-let  and 
surrendered  the  premises  to  the  said  Graham,  the  principal 
of  the  Marion  Female  Seminary ;  that  the  latter  took  posses- 
sion thereof;  that  in  consequence  of  the  number  of  his  schol- 
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ars,  he  caused  to  be  occupied  two  rooms  that  were  not  occu- 
pied while  Berry  was  in  the  house,  and  which  he.  Berry, 
would  not  have  occupied ;  that  on  the  10th  of  April,  1850, 
the  house  and  appurtenances  were  consumed  by  fire ;  that  the 
fire  originated  in  one  of  the  above  mentioned  rooms,  and  was 
caused  by  the  carelessness  of  the  said  Graham  and  his  pupils : 
that  the  buildings  were  worth  two  thousand  dollars,  and  were 
wholly  lost  to  the  plaintiff;  and  that  defendants  promised  to 
pay,  &c. 

The  fourth  count  is  upon  the  agreement,  and  sets  it  out 
literally ;  avers  that  the  premises  were  delivered  to  the  said 
Berry  in  pursuance  of  the  contract ;  that  the  premises  were 
on  the  10th  of  April,  1850,  consumed  by  fire,  so  that  they 
could  not  be  re-delivered  at  the  expiration  of  the  term,  and 
were  lost  to  the  plaintiff;  that  said  buildings  were  worth  two 
thousand  dollars;  by  means  whereof  the  defendants  became 
liable,  &c. 

There  was  a  demurrer  to  each  of  these  counts  separately. 
The  demurrer  was  sustained  to  the  first,  second  and  fourth 
counts,  and  overruled  as  to  the  third.  On  this  there  was 
issue,  as  well  as  upon  the  common  counts. 

On  the  trial,  a  bill  of  exceptions  was  allowed,  by  which  it 
appears  that  the  plaintiff,  in  order  to  sustain  his  case,  offered 
in  evidence  the  written  instrument  above  mentioned ;  that 
Berry  went  into  the  possession  of  the  premises  about  the  1st 
of  January,  1850,  and  there  remained  until  about  the  1st  of 
March  following,  when  he  surrendered  said  premises  to  Alex. 
Graham,  who  had  the  charge  of  a  school  in  the  town  of  Mar- 
ion, known  as  the  "  Marion  Female  Seminary,"  consisting  of 
forty-five  or  fifty  young  ladies,  and  six  or  eight  teachers, 
who  boarded  and  slept  in  the  same  house,  besides  some  thirty 
or  forty  day  scholars ;  that  said  Graham  took  possession  of 
the  said  house  and  premises,  and  moved  his  school  therein ; 
that  they  occupied  the  house  and  premises  until  the  10th  of 
April  following,  when  the  same  were  destroyed  by  fire ;  that 
the  house  was  built  for  a  hotel  or  private  dwelling,  and  was 
not  constructed  after  the  plan  of  buildings  for  large  semina- 
ries or  schools.  There  were  about  seventeen  rooms  in  the 
main  building.  The  fire  originated  in  a  shed  room,  the  chim- 
ney of  which  smoked  badly  in  consequence  of  the  chimney 
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being  very  low — not  rising  more  than  about  ten  or  twelve 
inches  above  the  roof  of  the  shed.  There  was  also  a  hole  in 
it,  from  the  flue  to  the  inside  of  the  room,  a  short  distance 
below  the  ceiling.  Plaintiff  also  offered  evidence  tending  to 
show  that  said  house  and  premises,  when  used  as  a  hotel,  had 
rented  for  about  three  hundred  dollars  per  annum,  and  that 
the  buildings  destroyed  were  worth  from  eight  to  ten  hun- 
dred dollars. 

In  the  progress  of  the  cause,  the  plaintiff  offered  to  show 
by  parol  that  said  building  and  appurtenances  were  rented  to 
said  defendants,  to  be  occupied  by  said  defendant,  Berry,  du- 
ring the  year  1850,  as  a  private  residence,  but  defendant  ob- 
jected to  the  admission  of  this  evidence ;  the  court  sustained 
the  objection,  and  the  plaintiff  excepted. 

The  defendant  then  proved,  that  said  Graham  and  his 
scholars  were  very  diligent  and  careful  in  guarding  against 
fire,  while  they  occupied  the  said  premises ;  that  the  building 
was  old,  dilapidated  and  liable  to  take  fire ;  that  a  fire  had 
broken  out  in  said  building  before  said  Graham  got  posses- 
sion, and  had  been  suppressed;  that  the  chimney  in  the 
school  room,  near  which  the  fire  commenced,  which  destroyed 
the  said  houses,  was  ill-constructed ;  that  one  witness  had  no- 
ticed, several  times,  smoke  issuing  through  the  crevices  there- 
of, near  the  top ;  and  that  said  room,  where  the  fire  com- 
menced, was  occupied  at  the  time  of  the  said  fire,  by  two 
young  ladies,  who  were  very  prudent  and  careful.  They 
further  proved  that,  in  the  opinion  of  some  witnesses,  who 
had  visited  the  room,  the  chimney  in  this  room  was  safe, 
and  that  there  was  a  pipe  running  up  through  the  flue  of  said 
chimney.  It  was  also  proved,  that  there  was  but  little  fire 
in  the  fire-place  of  said  shed  room  on  the  morning  said  build- 
ings were  consumed.  It  was  in  proof  that,  while  Berry  was 
in  the  possession  of  the  house,  some  of  the  rooms  thereof 
were  occupied  by  a  painter,  and  others  of  them  by  a  shoe- 
maker ;  and  that  said  painter  used  the  same  shed  room  to 
cook  in. 

On  this  evidence,  the  court  charged  the  jury : 

1.  That,  although  the  house  and  appurtenances  mentioned 
in  the  instrument  of  writing  sued  on,  were  destroyed  by  fire 
about  the  10th  of  April,  1860,  the  defendants  were  not  liable 
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for  the  same  under  the  contract  shown  in  said  instrument, 
unless  there  was  proof  of  negligence  in  the  defendants  or 
said  Graham; 

2.  That  said  defendants,  under  said  contract  so  sued  on, 
had  a  right  to  underlet  said  premises  to  said  Graham,  to  be 
occupied  by  him  and  his  school,  and  that  said  defendants 
would  not  be  liable  for  the  value  of  said  house  and  appurte- 
nances which  were  destroyed  b}-  fire,  if  the  jury  should  be- 
lieve that  said  Graham  used  due  and  proper  care  and  dili- 
gence in  guarding  against  accidents  by  fire. 

To  these  charges  the  plaintiff  excepted,  and  then  requested 
the  court  to  charge  the  jury  as  follows: 

1.  That,  if  they  believed  that  said  lot,  house  and  appurte- 
nances, were  rented  by  defendants  to  be  occupied  as  a  private 
residence  by  one  of  said  defendants,  and  that  defendants  rent- 
ed or  surrendered  up  said  premises  to  be  occupied  by  said 
Graham  and  his  school,  and  that  in  consequence  of  said  Gra- 
ham and  his  school  occupying  said  premises  with  his  school, 
the  room  in  which  the  fire  originated  was  occupied,  and  that 
there  was  no  evidence  to  show  that  plaintiff  had  in  any  way 
assented  thereto,  then  the  defendants  would  be  liable  to  the 
plaintiff  for  the  value  of  the  house  and  appurtenances  so  de- 
stroyed by  fire. 

2.  That,  if  the  jury  believed  that  defendants  had  rented 
said  premises  from  said  plaintift'  to  be  occupied  by  said  Ber- 
ry, either  as  a  hotel  or  private  residence,  and  that  said  Plan- 
ters' Hotel  and  appurtenances  on  said  lot  were  constructed 
for  a  hotel  or  private  residence,  and  that  defendants  had  after- 
wards rented  out  or  surrendered  up  the  same,  to  be  occupied 
by  said  Graham  and  his  said  school,  and  that  in  consequence 
thereof,  notwithstanding  said  Graham  may  have  used  extra- 
ordinary care  and  diligence,  the  same  were  destroyed  by  fire, 
then  the  plaintiff  would  be  entitled  to  recover  in  this  suit 
the  value  of  the  houses  destroyed  by  fire. 

3.  That,  if  the  jury  believed  that  defendants  had  rented 
said  premises  from  said  plaintiff,  to  be  occupied  by  some  one 
of  said  defendants,  and  that  defendants  had  surrendered  up 
the  same  to  be  occupied  by  said  Graham  and  his  school,  and 
that  in  consequence  thereof  the  said  house  and  appurtenances 
were  destroyed  by  fire,  then  the  plaintiff  could  recover  the 
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value  of  the  buildings  consumed,  although  there  was  no  neg- 
ligence proved  ;  which  three  several  charges  the  court  refused 
to  give,  to  which  plaintiff  excepted. 

The  errors  assigned  are,  the  ruling  of  the  court  on  the  de- 
murrers to  the  first,  second  and  fourth  counts  of  the  declara- 
tion, and  the  matters  found  in  the  bill  of  exceptions. 

I.  W.  Garrott,  for  plaintiff  in  error : 

1.  The  court  erred  in  sustaining  the  demurrer  to  the  first 
count  in  the  declaration,  in  which  the  instrument  sued  on  is 
set  out  and  two  breaches  assigned ;  one  on  each  of  the  stipu- 
lations in  the  bond,  to-wit :  the  non-payment  of  the  money, 
and  the  failure  to  deliver  the  house,  and  a  promise  to  pay  for 
said  house  on  January  1,  1851.  However  correct  the  court 
might  be  in  determining  that  the  note  sued  on  did  not  make 
the  defendants  responsible  for  failing  to  deliver  the  house,  the 
count  is  certainly  good  so  far  as  the  non-payment  of  the  mon- 
ey is  concerned. 

2.  The  second  count  is  based  on  the  promise  to  deliver  the 
house,  &c.,  and  charges  that  defendants  "promised  and  agreed 
with  said  plaintiff,  that  said  Berry  should  possess,  occupy 
and  enjoy  the  said  premises,"  and  that,  although  said  premi- 
ses were  so  leased,  that  said  defendants  violated  this  their 
contract,  and  consented  and  agreed  that  Mr.  Graham  and  his 
school  should  take  possession  and  use  the  same,  and  that 
Berry  should  leave  it ;  all  of  which  was  done  without  assent 
of  plaintiff.  The  demurrer  to  this  count  should  have  been 
overruled,  because  it  shows  a  good  right  of  action.  If  the 
lot  was  leased  to  be  occupied  by  Berry  and  defendants,  then 
leased  to  Graham,  this  was  a  violation  of  the  contract  and 
defendants  are  responsible  for  the  consequences. 

3.  The  evidence  offered  to  show  that  the  contract  was,  that 
Berry  should  use  the  hotel  as  a  private  residence,  was  proper, 
and  the  court  erred  in  its'  rejection.  This  did  not  add  to,  or 
vary  the  effect  of  the  note,  but  was  an  independent  stipula- 
tion as  to  which  the  note  was  silent.  McCreary  v.  McCreary, 
5  Gill.  &  John.  147, 156-7-8  ;  Cowen  &  Hill's  Notes,  1473-4; 
West  &  West  v.  Kelly,  19  Ala.  353. 

4.  The  defendants  expressly  and  clearly  stipulate  that  they 
will  deliver  up  the  house  with  the  lots  and  appurtenances,  on 
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the  1st  day  of  January,  1861.  There  is  no  mistaking  of  the 
meaning,  and  there  is  no  room  for  speculation  as  to  the  inten- 
tion of  the  defendants.  Their  promise  to  deliver  the  house 
is  as  jexplicit  and  unquestionable  as  if  they  had  promised  to 
deliver  a  thousand  bushels  of  corn,  a  horse,  or  any  other 
thing,  at  the  same  time  and  place.  The  defendants,  therefore, 
have  to  respond  in  damages  for  a  breach  of  their  covenant, 
although  that  breach  was  occasioned  by  a  destruction  by  fire. 
Chitty  on  Contracts,  734-5,  late  edition ;  Story  on  Contracts, 
§975;  Fowler  v.  Botts,  4  Mass.  63;  Philips  v.  Stevens,  16 
Mass.  238 ;  Walton  v.  Waterhouse,  3  Sanders'  Rep.,  top  p. 
779,  note  2 ;  Bullock  v.  Dommitt,  6  D.  &  E.,  top  p.  304 ;  Mor- 
row V.  Campbell,  7  P.  41 ;  Reed  v.  Edwards,  7  P.  508,  512 ; 
Ross  V.  Overton,  3  Call,  marg.  p.  309 ;  Pym  v.  Blackburn, 
3  Vesey,  Jr.,  34;  Shubrick  v.  Salmon,  3  Burr.  1637. 

5.  The  court  erred  in  its  refusals  to  charge  as  asked.  For, 
if  the  jury  believed  that  the  premises  were  rented  to  defen- 
dants, to  be  occupied  by  Berry,  then  it  was  a  violation  of  the 
contract  for  defendants  (Berry  included)  to  underlet  to  Gra- 
ham and  give  up  possession  to  him.  A  man  might  well  lease 
a  house  to  be  occupied  by  one  tenant,  who  would  not  consent, 
that  his  house  should  be  converted  into  a  public  school, 
and  be  used  as  such.  This  principle  is  sustained  by  the  fol- 
lowing authorities :  Hooks  v.  Smith,  18  Ala.  338,  and  author- 
ities cited  in  brief  for  defendant  in  error,  especially  Spencer 
V.  Pilcher,  8  Leigh  565 ;  case  in  3d  Humphreys,  where  a  ne- 
gro was  hired  generally,  and  was  put  to  blasting  rock  and 
injured,  decides  that  the  party  so  permitting  him  to  be  used 
is  liable  in  damages. 

The  charges  asked  are  not  abstract,  because  sufl&cient  facts 
are  shown  in  the  bill  of  exceptions  to  sustain  them,  viz :  the 
construction  of  the  house,  the  amount  of  rent  which  defen- 
dants were  to  pay,  the  purposes  for  which  the  house  had  been 
used,  &c.,  &c.  It  was  the  province  of  the  jury,  and  not  of  the 
court.,  to  draw  the  proper  inference  from  these  facts. 

W.  M.  Mluphy,  contra: 

Nothing  is  urged  against  the  propriety  of  the  action  of  the 
court  in  sustaining  the  demurrer  to  the  counts  in  the  declar- 
nt'on,  except  as  to  the  first,  and  it  is  bcid  because  it  contains 
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two  breaches.  It  is  also  an  attempt  to  declare  for  the  burn- 
ing of  the  house. 

2,  The  tenant  had  a  right  to  underlet,  and  there  was  no 
covenant  to  re-build ;  and  consequently  no  liability  f(y  the 
destruction  of  the  house.  Maggort  v.  Hansbarger,  8  Leigh 
532 ;  Warner  v.  Hitchins  &  Leonard,  5  Barbour's  S.  C.  E.  of 
New  York,  p.  666.  These  authorities  are  full  to  the  point 
for  defendant.     See  also,  Wilkinson  v.  Mosely,  18  Ala.  288. 

The  note  contained  the  full  stipulations  of  the  parties,  and 
the  terms  cannot  be  varied  or  added  to  without  infringing 
the  rule  inhibiting  parol  proof  when  the  contract  is  in  wri- 
ting. Walker  v.  Clay  &  Clay,  at  present  term ;  Graham  v. 
Tankersley,  8  Ala  247  ;  Hooks  v.  Smith,  18  Ala.  342.  The 
rule  is,  when  the  writing  does  not  profess  to  set  out  the  whole 
contract,  then  parol  evidence  may  be  received,  but  then  not 
to  change  the  legal  effect  of  the  written  contract ;  when  it 
shows  a  complete  and  full  contract,  parol  evidence  cannot  be 
received  to  add  to  or  explain  the  paper. 

The  charges  requested  must  have  been  free  of  error,  and 
it  is  insisted  that  they  are  not. 

Again,  they  were  abstract.  The  proof  did  not  conduce  to 
raise  the  case,  upon  which  the  charges  were  sought  to  be 
predicated. 

GIBBONS,  J. — The  first  duty  imposed  upon  this  court,  in 
order  to  a  decision  of  the  various  questions  presented  by  the 
record,  is,  the  interpretation  of  this  written  contract.  So  far 
as  its  stipulations  upon  its  face  are  concerned,  there  is  little 
difficulty.  The  contraci  is  one  of  lease,  not  executory  in  its 
nature,  but  executed.  The  lessor,  by  its  express  stipulations, 
has  the  right  to  have  the  money  named  in  the  writing  as  rent 
paid  at  the  time  it  is  to  become  due,  certain  taxes  named  paid 
by  the  lessees,  and  at  the  close  of  the  term  to  have  the  prem- 
ises restored  to  him.  On  the  part  of  the  lessees,  there  is  no 
right  expressly  stipulated ;  these  are  all  left  entirely  to  the 
implications  of  law.  On  the  part  of  the  lessor,  in  addition 
to  the  express  stipulations  in  his  favor,  the  law  implies  his 
right  to  have  the  property  used  in  a  proper  and  tenant-like 
manner,  without  exposing  the  buildings  to  ruin  or  waste,  by 
acts  of  omission  or  of  commission ;  and  also,  that  the  premi- 
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ses  should  not  be  put  to  a  use  or  employment  materially  dif- 
ferent from  that  in  which  they  are  usually  employed.  To 
the  extent  of  these  implied  rights  on  the  part  of  the  lessor, 
the  law  implies  also  a  corresponding  obligation  on  the  part  of 
the  lessees. 

The  lessees  have,  by  implication,  the  right  to  possess  and 
enjoy  the  property  during  the  term  specified,  and  to  put  it  to 
such  use  and  employment  as  they  please,  not  materially  dif- 
ferent from  that  in  which  it  is  usually  employed,  to  which  it 
is  adapted,  and  for  which  it  was  constructed.  They  have  the 
further  right  to  assign  or  transfer  their  interests  to  a  third 
party,  to  put  him  in  possession  of  the  property,  and  to  clothe 
him  with  all  the  rights  and  privileges  which  they  possess  un- 
der the  contract.  This  right  of  assignment  on  the  part  of 
the  lessee  is  a  common  law  right,  and  can  only  be  restrained 
by  express  stipulation.     4  Kent  Com.  96. 

On  the  face  of  the  contract,  there  is  the  express  obligation 
on  the  part  of  the  lessees  to  deliver  up  "  the  house,  with  the 
lots  and  appurtenances  thereunto  attached,''  at  the  expiration 
of  the  term.  There  is  no  obligation  to  repair,  but  simply 
"  to  deliver  up ;"  meaning  to  surrender  back  to  the  lessor. 
The  decisions  upon  this  subject  make  a  distinction  between 
an  obligation  '*  to  repair  and  deliver  up,'"  and  one  simply  "  to 
deliver  up."  Whilst  the  former  binds  the  obligor  to  re-build 
in  case  of  loss  by  fire  during  the  term,  (Phillips  v.  Stevens, 
16  Mass.  238,)  the  latter  is  construed  to  mean  simply  an  obli- 
gation against  holding  over ;  and  if  the  buildings  are  burned 
or  destroyed  during  the  term,  without  the  fault  of  the  lessee, 
he  is  not  bound  to  re-build,  or  to  pay  for  the  improvements 
so  destroyed.  Maggort  v.  Hansbarger,  8  Leigh  532 ;  War- 
ner v.  Hitchins  &  Leonard,  5  Barbour  666-  This  distinction 
we  adopt. 

In  the  construction  of  written  contracts,  with  a  view  to 
test  the  competency  of  parol  evidence,  offered  for  the  pur- 
pose of  showing  the  whole  contract,  or  some  part  of  it  not 
contained  in  the  writing,  we  deem  it  necessary  to  say,  that  an 
incident  to  a  contract  forms  part  and  parcel  of  it.  If  the 
contract,  by  its  construction  and  legal  effect,  invests  a  party 
with  a  right,  it  is  the  same  as  if  the  right  had  been  expressly 
stipulated  in  the  instrument;  as,  for  instance,  if  A.  buys  of 
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B.  a  bale  of  goods  by  sample,  at  a  given  price,  and  the  con- 
tract in  those  words  is  reduced  to  writing,  and  signed  by  the 
parties ;  it  is  an  incident  to  this  contract,  that  the  bulk  of  the 
bale  shall  correspond  with  the  sample,  and  if  it  does  not,  the 
law  implies  an  obligation  on  the  part  of  B.  to  pay  A.  such 
damages  as  he  may  sustain  by  reason  ol  any  defect  in  the 
quality  of  the  goods  as  compared  with  the  sample;  and  the 
contract  between  A.  and  B.  has  to  be  construed  precivsel}'-  as 
if  these  incidents  or  implications  had  been  incorporated  in  it. 
So,  if  one  sells  another  any  chattel,  for  a  given  sum,  and  the 
contract  is  reduced  to  writing,  but  nothing  is  said  about  war- 
ranty; the  law  implies  a  warranty  on  the  part  of  the  vendor, 
of  his  right  to  sell,  and  repels  it,  in  the  absence  of  fraud,  as 
respects  the  quality  of  the  thing  sold.  And  if  these  incidents, 
or  legal  implications,  were  incorporated  in  the  contract,  it 
would  still  remain  the  same. 

Construing  this  contract  in  this  manner,  we  have  a  key  to 
the  solution  of  nearly  every  question  presented  upon  this 
record. 

The  contract  on  its  face  is  perfect.  The  lessor,  in  consid- 
eration of  a  certain  sum  of  money,  and  certain  things  to  be 
done,  rents  to  the  lessees  certain  premises  described,  for  a 
certain  specified  term.  No  ingredient  of  the  contract  is 
wanting.  It  must  be  held  then  to  be  the  actual  contract  be- 
tween the  parties. 

Applying  the  principles  that  we  have  thus  laid  down,  in 
the  construction  of  this  contract,  and  the  rules  of  pleading  to 
the  demurrers  to  the  first,  second  and  fourth  counts  of  the 
plaintiff's  declaration,  it  will  readily  be  perceived  that  the 
court  erred  in  sustaining  them.  In  each  of  these  counts,  the 
plaintiff  sets  out  the  written  instrument,  alleges  the  perfor- 
mance of  his  part  of  the  agreement,  and  the  non-payment  of 
the  rent.  In  the  first  count,  after  alleging  the  non-payment 
of  the  rent,  he  alleges  that  the  buildings  were  destroyed  by 
fire  on  the  10th  of  April,  1850,  and  that,  in  consequence  of 
such  destruction,  they  were  not  re-delivered  to  him,  but  were 
wholly  lost,  and  that  they  were  worth  two  thousand  dollars ; 
and  then  adds  a  super  se  assumpsit.  He  alleges  no  careless- 
ness, or  neglect  or  omission  of  duty,  except  that  the  buildings 
were  not  delivered.     "What,  then,  is  the  legal  liability  on  the 
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face  of  this  count  ?  The  non-payment  of  the  rent,  and  noth- 
ing more.  But  conceding  this,  the  count  is  not  bad  ;  because 
all  that  is  found  in  it,  after  the  allegation  of  the  non-payment 
of  the  rent,  must  be  regarded  as  surplusage.  It  is  insisted, 
however,  that  there  is  a  misjoinder  of  breaches,  and  that 
the  count  is  bad  for  that  reason.  This  objection  is  not  well 
taken,  because  there  is  no  breach  at  all  alleged,  except  that 
of  the  non-payment  of  the  rent.  The  allegations  which  fol- 
low this,  show  upon  their  face  that  there  is  no  legal  liability 
arising  from  them ;  at  best,  they  can  be  regarded  as  nothing 
more  than  a  statement  of  the  plantiff's  misfortune.  Thia, 
however,  cannot  vitiate  the  part  of  the  count  that  is  good. 
The  rule  in  pleading,  as  we  understand  it,  is,  that  where  a 
contract  contains  several  stipulations,  the  pleader  may  in  each 
count  assign  as  many  breaches  as  he  pleases ;  but  each  breach 
must  be  upon  a  distinct  stipulation  in  the  contract.  On  the 
other  hand,  he  cannot  assign  two  breaches  in  the  same  count, 
of  one  and  the  same  stipulation,  because  that  would  be  ob- 
jectionable for  duplicity.  1  Chit.  PI.  336.  In  the  count  un- 
der consideration,  if  the  plaintiff,  in  addition  to  the  non-pay- 
ment of  the  rent,  had  shown  another  stipulation  of  the  con- 
tract broken  on  the  part  of  the  defendants,  as,  for  instance, 
the  non-payment  of  the  taxes,  the  count  would  still  have  been 
good. 

The  same  reasoning  applies  to  the  second  and  fourth  counts, 
and,  except  as  to  one  aspect  of  the  second  count,  we  do  not 
deem  it  important  to  swell  this  opinion  by  commenting  more 
particularly  upon  them.  In  the  second  count,  after  setting 
out  and  making  profert  of  the  writing,  the  pleader  goes  on 
to  allege,  that  there  was  a  stipulation  between  the  plaintiff 
and  defendants  that  the  premises  should  be  occupied  by  Berry, 
one  of  the  defendants ;  and  then  further  alleges  a  breach  of 
this  stipulation,  in  the  assignment  of  the  lease  to  Graham  and 
putting  him  in  possession.  The  written  instrument  set  out 
contains  no  such  stipulation,  and  we  have  already  seen  that 
this  stipulation  alleged  is  directly  repugnant  to  one  of  the  in- 
cidents to  the  written  agreement,  and  is  demurrable  for  that 
cause.  But  this  part  of  the  count  may  be  demurrable,  and 
yet  the  part  which  goes  for  the  rent  remain  good.  The  pro- 
per mode  of  pleading  to  a  count  framed  in  this  manner,  is  not 
26 


m  ALABAMA.  

Nave  t.  B^rry  et  al. 

by  demurrer  to  the  whole  count,  but  only  to  such  portion  of 
it  as  is  bad,  and  pleading  to  the  balance.  If  two  breaches 
are  assigned  on  the  same  stipulation,  then  a  demurrer  to  the 
whole  count  would  reach  it. 

In  the  progress  of  the  trial,  as  appears  by  the  bill  of  ex- 
ceptions, the  plaintiff  offered  to  prove  by  parol  evidence  that 
the  premises  were  rented  to  the  defendants,  to  be  occupied  by 
the  defendant,  Berry,  during  the  term.  The  defendants  ob- 
jected to  the  competency  of  this  evidence,  and  the  objection 
prevailed.  It  is  here  insisted  that  this  was  competent  proof, 
and  that  the  court  erred  in  excluding  it. 

We  have  already  stated,  that  in  the  construction  of  written 
contracts,  perfect  upon  their  face,  for  the  purpose  of  ascer- 
taining whether  it  is  consistent  with  the  writing,  its  legal  im- 
plications and  incidents  should  be  considered  as  written  out 
and  incorporated  in  it.  If  this  were  done  in  reference  to  the 
contract  under  consideration,  there  would  then  be  found  in  it 
an  express  stipulation  that  the  lessees  might  assign  their  term 
to  whomsoever  they  pleased,  and  that  their  assignee  should 
have  the  same  right  to  possess  and  enjoy  that  they  themselves 
had.  The  proof  offered  by  the  plaintiff  would  come  directly 
in  conflict  with  this  stipulation,  and  on  well  settled  principles 
•would  be  incompetent.  There  was  no  error,  therefore,  in  its 
exclusion  by  the  court. 

The  first  charge  given  to  the  jury  by  the  court  was,  that 
although  the  buildings  were  burned  down  on  the  10th  of 
April,  1850,  the  defendants  were  not  liable  under  the  con- 
tract, unless  the  jury  were  satisfied  by  the  proof  that  there 
was  negligence  on  the  part  of  said  defendants  or  said  Graham. 
The  second  charge  was,  that  defendants  had  the  right  to  un- 
derlet to  said  Graham  the  said  premises,  to  be  occupied  by 
him  and  his  school;  and  if  the  jury  believed  that  said  Gra- 
ham used  proper  care  and  diligence  in  guarding  against  fire, 
said  defendants  were  not  liable. 

Both  of  these  charges  have  been  entirely  covered  by  what 
"we  have  already  said,  except  in  one  point  of  view.  Conced- 
ing the  right  of  the  defendants  to  underlet,  had  they  the  right 
to  underlet  to  Graham  for  the  purpose  of  keeping  there  a 
young  ladies'  school  or  seminary  ?  The  lessees,  under  their 
contract,  undoubtedly  had   the   right    to   underlet  to   any 
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one  for  the  same  uses  and  purposes  to  which  they  themselres 
could  have  applied  the  premises.  The  question,  then  resolves 
itself  into  this :  Had  the  defendants  or  the  defendant.  Berry, 
the  right,  under  this  contract,  to  have  opened  a  young  ladies' 
school  or  seminary  on  the  premises?  From  what  we  are 
bound  to  know  judicially  of  a  school,  and  from  what  know- 
ledge we  derive  from  the  proof  in  this  cause,  we  cannot  say 
that  such  an  employment  of  the  promises  was  not  within  the 
scope  of  the  contract.  If  the  buildings  had  been  used  for 
pyrotechnical  experiments,  or  if  they  had  been  put  to  a  use 
which  necessarily  accumulated  upon  them  large  quantities  of 
highly  inflammable  substances,  we  might  then  hold,  that  their 
employment  for  such  purposes  was  a  breach  of  the  contract 
on  the  part  of  the  defendants.  But  we  see  nothing  in  the 
nature  of  a  school  for  young  ladies  that  should  have  forbid- 
den the  defendants,  or  either  of  them,  from  employing  the 
premises  in  this  manner ;  and  if  they  could  have  thus  em- 
ployed them,  they  could  confer  the  same  right  by  assignment 
upon  another.  There  was  no  error,  therefore,  in  these 
charges. 

The  three  charges  asked  by  the  plaintiff  assume  a  fact  as 
proved,  when  there  was  no  evidence  before  the  jury  tending 
to  prove  it,  and  which,  after  having  introduced  his  written 
instrument,  it  was  incompetent  for  him  to  have  proved  by 
any  parol  evidence  whatever.  These  charges  all  start  with 
the  assumption,  that  the  jury  believe  that  the  defendants 
stipulated  that  Berry,  or  some  other  one  of  them,  was  him- 
self to  occupy  the  premises  leased  during  the  term.  We 
have  already  shown  that  parol  evidence  tending  to  prove  this 
fact  was  incompetent,  and  correctly  excluded  from  the  jury. 
The  charges  asked,  then,  were  thus  far  abstract,  and  for  that 
reason  correctly  refused.  Even  if  parol  evidence  had  been 
permitted  to  go  to  the  jury  tending  to  prove  this  fact,  it  would 
have  been  the  duty  of  the  court  to  refuse  the  charges,  because 
it  could  not,  and  ought  not,  to  have  allowed  at  any  stage  of 
the  cause,  without  the  consent  of  the  opposite  party,  that  a 
written  instrument  should  have  been  controlled  or  varied  by 
parol  proof. 

For  the  error  that  intervened  in  sustaining  the  demurrere 
to  the  first,  second  and  fourth  counts  in  the  plaintiff's  declar- 
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ation,  the  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded. 


SMITH'S  EXECUTORS  vs.  WILEY.  ,; 

1.  A  court  of  probate  in  this  State  can  confer  no  authority  on  an  administrator 

or  guardian  to  i-eceive  the  rent  of  lands  lying  without  the  limits  of  the  State  ; 
and  his  receipt  of  the  rents  being  in  his  own  wrong,  the  law  implies  an  under- 
taking on  his  part  to  pay  it  to  the  persons  who,  in  justice  and  equity,  are  en- 
titled to  it. 

2.  And  if  the  land  belongs  to  several  tenants  in  common,  each  one  may  waive 

the  want  of  authority  on  the  part  of  the  administrator  or  guardian,  and  main- 
tain debt  or  indebitatus  assumpsit  for  his  separate  portion  of  the  rents. 

3.  In  debt  on  a  refunding  bond  by  a  guardian,  the  defendant  may  set  off  his  por- 

tion of  rents  received  by  the  plaintiff,  of  lands  lying  without  the  limits  of  the 
State,  belonging  to  the  defendant  and  others  as  tenants  in  common. 

Error  to  the  Circuit  Court  of  Perry. 
Tried  before  the  Hon.  Geo.  D.  Shortridge. 

Debt  on  a  refunding  bond,  by  Thomas  H.  Wiley  against 
Joseph  W.  Smith.  The  defendant  pleaded,  "  in  short  by  con- 
sent, nil  debet,  payment  and  set-off."  The  defendant  having 
died  pending  the  suit,  it  was  revived  against  his  executor ; 
and  at  the  Spring  term,  1852,  there  was  a  verdict  and  judg- 
ment for  the  plaintiff.  The  exclusion  by  the  court  of  certain 
evidence  offered  by  the  defendant  under  his  plea  of  set-off, 
forms  the  only  assignment  of  error.  This  evidence  appears 
at  length  in  the  opinion  of  the  court. 

1.  W.  GrARROTT,  for  plaintiffs  in  error : 

dfi't.  Indehitatiis  assumpsit  lies  whenever  one  person  has  mo- 
neys which,  ex  mquo  et  bono,  belong  to  another.  Hitchcock  v. 
Lukins,  8  P.  333,  (386-7-8 ;)  Wilson  v.  Sergeant,  12  Ala. 
Rep.  778.  ".jvjfH^v 

2.  Whenever  indd)itatus  assumpsit  lies  for  moneys,  they  are 
the  subject  of  set-off.  George  v.  C.  k  M.  R.  R.  Co.,  8  Ala. 
234;  Smith  v.  Hine,  14  Ala.  201. 

8.  On  the  death  of  Robert  Smith,  his  lands  descended  to 
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his  heirs  at  law,  of  whom  the  testator  of  plaintiff  in  error  was 
one ;  and  they  became  tenants  in  common  of  these  lands.  3 
Bouvier's  Inst.  309  ;  4  Kent's  Com.  367. 

4.  An  action  in  the  name  of  all  the  tenants  in  common,  or 
a  separate  action  in  the  name  of  each  one  at  his  election,  for 
his  share,  lay  against  the  defendant  in  error  for  a  recovery  of 
the  moneys  received  by  him.  3  Bouvier's  Inst.  137,  §  2658 ; 
1  Comyn's  Dig.  44,  §  3 ;  Broom  on  Parties  to  Actions  46,  56 
Law  Lib. ;  Cole  v.  Patterson,  25  Wendell  456 ;  Brigham  v. 
Eveleth,  9  Mass.  558 ;  Jones  v.  Harradin,  ib.  540,  note  3 ;  1 
Ch.  PL  top  p.  12 ;  1  Ld.  Raym.  340. 

5.  Defendant  in  error  was  not  the  tenant  of  the  lands,  and 
in  receiving  the  moneys  without  authority,  was  a  wrong-doer. 
The  question  of  tenancy  in  common  has  nothing  to  do  with 
the  case.  The  law  implies  that  he  received  the  money 
for  each  one  of  the  heirs  to  whom  it  belonged,  and  also 
implies  a  promise  to  each ;  the  promise  resting  on  the  title  of 
each.  There  was  no  agreement  or  understanding,  either 
amongst  the  heirs  or  between  them  and  defendant,  that  de- 
fendant should  receive  these  moneys.  The  heirs,  therefore, 
could  not  act  for  each  other,  and  the  receipt  of  one  of  them 
to  defendant,  for  all  the  moneys,  would  not  have  relieved  him. 
This  is  a  test  showing  that  they  are  not  tenants  in  common ; 
such  tenants  have  this  right.  Decker  v.  Livingston,  15  J.  R. 
479. 

6.  Trover  can  be  brought  by  one  tenant  in  common,  in  his 
own  name,  for  his  share  of  a  chattel  which  has  been  conver- 
ted. 1  Ch.  PI.  147 ;  McGowan  v.  Young,  2  S.  276 ;  Parmin- 
ter  V.  Kelly,  18  Ala.  716 ;  Smyth  v.  Tankersley,  20  Ala.  212. 
Where  the  chattel  has  been  converted  into  money,  the  tort 
may  be  waived  and  assumpsit  brought.  Upchurch  v.  Nors- 
worthy,  15  Ala,  705.  The  same  principle  applies  where  mo- 
ney has  been  converted.  The  defendant,  then,  having  con- 
verted the  money  received  by  him  in  Mississippi,  is  liable  to 
each  heir  for  his  share. 

7.  The  court  clearly  erred  in  excluding  the  evidence  from 
the  jury.  The  intent  with  which  defendant  received  these 
moneys  should  have  been  left  to  the  determination  of  the  jury. 
They  might  have  inferred  from  the  facts  proved,  and  others 
which  might  have  been  introduced,  that  defendant  intended 
to  pay  each  heir  his  proper  share. 
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8.  Wiley,  as  guardian,  had  no  right  to  receive  money  or 
property  belonging  to  his  ward  in  Mississippi,  because  the 
jurisdiction  of  orphans'  or  probate  courts  does  not  extend  be- 
yond the  limits  of  the  State.  Smith's  Heirs  v.  Smith's  Adm'r, 
13  Ala. ;  Story's  Conflict  of  Laws  462. 

9.  As  to  the  extent  to  which  the  law  goes  to  sustain  the 
equitable  action  of  inclehitatus  assumpsit^  see  Harris  v.  Davis, 
1  Ala.  259. 

E.  H.  Smith  and  John,  contra  : 

1.  The  question  raised  by  the  bill  of  exceptions,  is  the  re- 
jection of  the  testimony  offered  by  the  plaintiff  in  error  in 
the  court  below,  to  establish  a  setoff.  This  ruling  of  the 
court  was  correct:  1.  Because  the  claim  for  rent,  which  was 
received  as  stated,  Avas  not  a  set-off.  Smith  &  Crawford,  Ex'rs, 
V.  Hine,  Adm'r.  14  Ala.  201 ;  Vaught  v.  Welborn,  16  Ala. 
377.  2.  This  rent  belonged  jointly  to  four  children,  if  in  fact 
it  belonged  to  any  of  them,  and  could  not  be  a  set-off  for  want 
of  mutuality.  This  position  is  sustained  by  all  the  authori- 
ties. 3.  Because  this  evidence  impeached,  collaterally,  the 
settlements  in  the  Orphans'  Court,  of  both  the  guardianship 
and  administration  account.  A  judgment  cannot  be  thus  col- 
laterally impeached. 

2.  The  money  attempted  to  be  used  as  a  set-off,  was  re- 
ceived by  Wiley  for  the  rent  of  land  which  descended  to  four 
persons  as  heirs  of  R.  Smith,  who  are  named  in  the  bill  of 
exceptions.  They  held  the  lands  as  coparceners,  and  the  rent 
belonged  to  them  jointly.  One  coparcener  cannot  sue  sepa- 
rately for  his  portion  of  rents  accruing  to  him  and  his  fellows. 
25  Com.  Law  Rep.,  Decharmes  v.  Horwood,  228,  reported  in 
10  Bingham,  526;  1  Chitty's  Plead.  12,  (13,)  Title  Joint 
Tenants  and  Coparceners. 

3.  The  statutes  in  this  country  have  only  changed  the  na- 
ture of  tenancy  so  far  as  the  right  of  survivorship  is  con- 
cerned ;  consequently.  Smith's  children  mentioned  in  the  bill 
of  exceptions  are  strictly  coparceners.  But  if  they  can  be 
regarded  as  tenants  in  common,  still,  tenants  in  common  must 
join  as  to  personalty ;  and  where  there  has  been  no  sever- 
ance, they  must  join  for  rents.  Decher  v.  Livingston  et  al., 
15  John.  479;  2  Bouv.  Inst.  310,  §  1876;  2  Bacon's  Abr. 
Title  Coparceners,  "B."  356. 
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4.  Consequently,  whether  these  parties  are  coparceners  or 
tenants  in  common,  the  rale  is,  that  they  must  join  in  actions 
relating  to  the  personalty ;  and  if  so,  one  cannot  set-oflf  his 
share  of  the  rent.  If  heirs  could  thus  sever,  any  number  of 
actions  might  be  brought  against  a  party,  and  thereby  he 
might  be  ruined.  No  matter  how  many  persons  take  by  de- 
scent, they  are  all  of  them  but  one  heir.  This  is  very  per- 
suasive to  show,  that  but  one  suit  can  be  brought  until  a  sev- 
erance is  made. 

5.  Wiley  was  not  a  wrong-doer  in  receiving  this  rent,  but 
received  it  in  good  faith.  He  will,  therefore,  be  a  trustee  for 
those  entitled,  and  this  court  treats  the  rent  in  his  hands  as  a 
trust  fund ;  consequently,  a  bill  in  chancery  is  the  proper 
remedy,  if  any  exists,  because  in  a  court  of  chancery  alone 
can  the  rights  of  the  parties  be  fully  and  properly  adjusted. 
Terry  v.  Furguson,  Adm'r,  8  P.  500 ;  Smith's  Heirs  v.  Smith's 
Adm'r,  13  Ala.  329. 

6.  This  money  cannot  be  regarded  as  assets ;  but,  if  it 
should  be  so  treated,  a  distributee  cannot  maintain  an  action 
at  law,  except  as  the  statute  directs,  for  his  distributive  share 
of  the  estate.     Wilson  v.  Long,  12  S.  k  Rawl.  R.  58. 

7.  As  against  the  heirs,  the  widow  is  entitled  to  the  rent  of 
the  land  assigned  her  as  dower,  from  the  death  of  the  ances- 
tor or  husband,  in  a  court  of  equity.  But  a  court  of  law  will 
not  probably  give  her  this  rent ;  it  is  doubtful,  at  least,  what 
would  be  the  common  law  rule  on  the  subject.  Suppose, 
then,  each  of  these  children  be  allowed  a  separate  action  for 
the  rent,  and  then  the  widow  recovers  in  a  bill  in  chancery. 
This  is  clearly  unjust.  How,  then,  can  a  court  at  law  adjust 
these  rights?  This  view  of  the  subject  shows  clearly  that 
the  testimony  was  properly  excluded.  Beavers  v.  Smith,  11 
Ala.  112;  Inge  v.  Murphy,  14  Ala.  289 ;  Johuson  v.  Elliott, 
12  Ala.  289. 

8.  It  does  not  follow,  simply  because  of  the  facts  shown, 
that  the  heir  is  entitled  to  the  rent ;  because,  the  rents  may, 
under  the  statute,  be  applied  in  course  of  administration. 
This  rent  may  have  been  received  from  the  administrator  in 
Mississippi.  It  may  in  f\\ct  belong  to  the  widow  :  and  under 
the  fact,  that  the  rent  has  been  already  accounted  for  in  the 
guardianship  account,  the  burden  of  proof  was  on  the  defend- 
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ant ;  and  as  the  proof  does  not  even  show  a  prima  fade  case, 
even  admitting  the  law  above  stated  to  be  incorrect  or  inap- 
plicable, therefore  the  ruling  of  the  court  was  correct,  for  no 
other  testimony  was  introduced  by  the  defendant. 

9.  The  facts  stated  in  the  bill  of  exceptions  show,  that  the 
facts,  admitting  the  law,  authorize  the  set-oflf.  The  defend- 
ant should  not  be  entitled  to  use  this  fund  as  a  set-oft',  because 
he  is  not  in  good  conscience  entitled  to  it. 

CHILTON,  C.  J.— Wiley  brought  his  action  of  debt 
against  Joseph  W.  Smith,  in  the  County  Court  of  Perry, 
which,  after  the  late  statute  abolishing  the  civil  jurisdiction 
of  that  court,  was  removed  into  the  Circuit  Oonrt  of  that 
eounty,  upon  a  refunding  bond  given  by  said  Smith  to  him 
in  1844,  in  the  penal  sum  of  five  thousand  dollars,  the  condi- 
tion of  which  recites,  "  that,  whereas  the  said  Thomas  H. 
Wiley,  as  guardian  of  the  said  Joseph  W.  Smith,  has  ac- 
counted for  and  paid  over  to  said  Smith  the  sum  of  seventeen 
thousand  four  hundred  and  eighty-nine  dollars  and  eighty- 
eight  cents,  (including  his  account  for  support  and  mainten- 
ance during  his  guardianship :)  Now,  if  it  shall  hereafter 
appear  that  the  sum  of  $17489  jVtr  is  more  than  the  said 
Joseph  W.  Smith  is  entitled  to  receive  of  and  from  the  said 
Wiley,  his  guardian  as  aforesaid,  from  the  settlement  of  his 
said  guardian's  accounts  in  the  Orphans'  or  County  Court  of 
Perry  county,  and  the  said  Joseph  W.  do,  in  case  of  such  ex- 
cess so  appearing,  immediately  repay  and  refund  such  excess 
to  said  Thomas  11.  Wiley,  then  said  obligation  to  be  void," 
&c. 

The  plaintiff"  below  read  said  bond  in  evidence,  and  then 
produced  a  transcript  of  the  record  of  the  final  settlement  of 
his  guardianship,  made  on  the  25th  day  of  October,  1845, 
with  the  Orphans'  Court  of  Perry  county,  by  which  it  ap- 
pears that  he  had  over  paid  the  said  Joseph  W".  the  sum  of 
one  hundred  and  fifty  ,-V^  dollars,  which  was  stated  by  the 
Orphans'  Court  as  due  to  the  guardian  from  the  said  Smith, 
who  had  then  arrived  to  full  age,  and  the  said  Wiley  was 
thereupon  fully  discharged  as  said  guardian.  The  plaintiff 
here  rested  his  cause. 

The  defendant  then  (now  the  plaintiff"  in  error)  offered  proof 
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conducing  to  show,  that  Wiley  had  become  the  administrator 
of  Robert  Smith,  deceased,  in  1841 ;  that  said  Robert  died 
seized  and  possessed  of  certain  real  estate  in  Monroe  county, 
in  the  State  of  Mississippi,  and  that  said  Wiley,  from  Decem- 
ber, 1841,  to  the  31st  of  January,  1846,  had  collected  rents 
due  on  account  of  said  real  estate  in  Mississippi,  amounting 
to  $3344  tVj,  of  which  sum  eight  hundred  and  ninety-seven 
dollars  and  fifty  cents  had  been  collected  by  him  after  the 
settlement  of  his  accounts  as  guardian  of  said  Joseph.  De- 
fendant further  oftered  to  prove  that  said  Wiley,  on  a  settle- 
ment with  the  Orphans'  Court  of  Perry  county  of  his 
administration  of  said  Robert  Smith,  made  on  the  12th  day 
of  October,  1844,  had  charged  himself  with  the  rents  received 
on  account  of  said  land  up  to  that  time ;  but  that  on  a  sub- 
sequent application  to  the  same  court,  made  on  the  18th  May, 
1847,  he  obtained  a  decree  in  said  Orphans'  Court,  correcting 
the  error,  and  giving  him  credit  for  said  sum  so  received  as 
rent,  and  that  he  had  never  accounted  for  the  same ;  that 
there  were  four  heirs  of  said  Robert  Smith,  the  said  Joseph 
W.  Smith  being  one  of  them. 

This  proof  was  excluded,  and  the  defendant  excepted; 
and  the  only  question  before  us  is,  whether  the  interest  or 
portion  to  which  Joseph  W.  Smith  was  entitled,  in  the  rents 
collected  by  Wiley,  constitutes  a  good  set-off  in  this  action. 
This  resolves  itself  into  another  question,  as  to  whether  Jo- 
s^h  W.  Smith  could  have  brought  a  separate  action  of  debt  or 
indebitatus  assumpsit^  or  whether  he  must  unite  with  the  other 
heirs  of  Robert  Smith  in  an  action  to  recover.  If  he  could 
have  sued  for  his  proportion  of  the  sum  received  by  Wiley, 
without  joining  the  other  heirs,  then  it  is  clear  the  proof  was 
improperly  rejected,  as  in  that  event  the  sum  due  would  con- 
stitute a  valid  set-off". 

It  is  conceded  that  the  heirs  of  Robert  Smith  were  entitled 
to  the  rent  of  the  Mississippi  lands ;  and  that  such  rents  con- 
stituted no  part  of  the  assets  of  his  estate,  was  decided  by 
this  court  in  Smith's  Heirs  v.  Smith's  Adm'rs,  13  Ala.  Rep. 
329.  Neither  could  the  Orphans'  Court  of  this  State  confer 
upon  the  administrator  of  Smith  the  authority  to  receive 
them.  It  follows,  therefore,  that  the  rents  for  the  Mississippi 
lands  were  not  received  by  Wiley  as  administrator. 


402 ALABAMA.  

Smith's  Ex'rs.v.  Wfley. 

Neither  do  we  think  the  Orphans'  Court  of  Perry  county 
could  have  conferred  on  Wiley,  as  guardian  for  one  or  all  of 
the  heirs,  the  authority  to  rent  the  land  situated  without  the 
limits  of  this  State ;  for  we  see  no  difterence,  in  principle, 
between  an  administrator  and  guardian,  so  far  as  respects  the 
extra-territorial  powers  of  the  court.  As,  therefore,  he  could 
not  have  been  vested  with  a  rightful  authority  to  lease  the 
land  and  receive  the  rents  in  Mississippi,  it  follows  that 
Wiley  received  them  in  his  own  wrong.  13  Ala.  Kep.  329 ; 
7  ib.  906  ;  8  ib.  380  ;  Story's  Conflict  of  Laws,  414. 

Having  received  the  money  in  his  own  wrong,  the  law  im- 
plies an  undertaking  on  his  part  to  pay  it  to  the  persons  who 
in  justice  and  equity  are  entitled  to  it.  By  receiving  rent 
for  the  land  from  the  person  to  whom  he  had  leased  it  with- 
out authority,  Wiley  occupies  no  better  condition,  in  respect 
to  such  rent,  than  the  tenant  himself;  and  as  the  tenant  was 
a  wrong  doer,  and  liable  separately,  as  we  shall  presently  see, 
to  each  of  the  owners  of  the  land,  who  were  tenants  in  com- 
mon, for  his  share,  so  Wiley,  who  has  taken  his  place,  as 
respects  the  payment  of  the  rent,  cannot  complain  that  he 
has  subjected  himself  to  the  separate  actions  of  the  respective 
tenants  in  common. 

As  a  general  rule,  tenants  in  common  of  land  are  entitled 
to  the  rent,  each  for  his  share,  so  that  each  may  take  a  sepa- 
rate distress,  or  maintain  a  separate  action.  3  Bou.  Inst.  137. 
Judge  Kent,  in  the  fourth  volume  of  his  Commentaries,  page 
368,  mar.,  says:  "If  tenants  in  common  join  in  a  lease,  it  is, 
in  judgment  of  law,  the  distinct  lease  of  each  of  them;  for 
they  are  separately  seized,  and  there  is  no  privity  of  estate 
between  them.  They  ma}^  enfeoff  and  convey  to  each  other, 
the  same  as  if  they  dealt  with  a  stranger.  They  are  deemed 
to  be  seized  per  my^  but  not  per  tout ;  and  consequently  they 
must  sue  separately  in  actions  which  savor  of  the  realty,  but 
they  join  in  actions  relating  to  some  entire  and  indivisible 
thing,  and  in  actions  of  trespass  relating  to  the  possession, 
and  in  debt  for  rent,  though  not  in  an  avowry  for  rent," 

We  cannot  well  understand  how  the  joining  in  a  lease  by 
several  tenants  in  common,  leaves  the  lease  in  judgment  of 
law  the  distinct  lease  of  each,  and  yet  that  one  of  them  should 
be  able  to  release  the  rent  due  upon  such  lease  to  the  others : 
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nor  how  it  is,  in  legal  contemplation,  the  lease  of  each  of  the 
lessors,  and  yet  that  each  should  not  be  entitled  to  his  action 
upon  it.  Such,  however,  is  clearly  the  doctrine  asserted  by 
Judge  Kent,  and  by  the  Supreme  Court  of  New  York. 

In  Austin  et  al.  v.  Hall,  13  Johns.  Rep.  286,  two  of  several 
heirs  executed  a  release  to  the  defendant,  of  all  claim  to 
damages  for  a  trespass  upon  land  descended  to  the  heirs  from 
their  father,  which  release  was  in  consideration  of  six  cents. 
Held,  in  an  action  of  trespass  quare  clausum  /regit,  for  a  tres- 
pass on  the  land  and  an  eviction  of  the  plaintifife,  the  release 
was  a  bar  to  the  action,  as  they  were  all  bound  to  join,  and 
the  release  constituting  a  good  bar  as  to  the  tenants  in  com- 
mon who  released,  was  a  complete  defence  as  to  all.  The 
same  doctrine  was  afterwards  affirmed  by  that  court  in  Decker 
V.  Livingston,  15  Johns.  Rep.  479,  and  Hill  v.  Gibbs,  5  Hill 
56 ;  in  which  latter  case,  it  is  conceded  that  the  English  cases 
say  tenants  in  common  may  join,  while  the  New  York  cases 
hold  they  must. 

According  to  the  rule  established  by  the  English  adjudica- 
tives,  if  the  lessors  be  joint  tenants,  all  must  join  in  the  distress 
for  rent, — 5  Mod.  Rep.  73 ;  but  one  of  several  joint  tenants 
might  distrain  in  the  name  of  all.  4  Bing.  562  ;  (S.  C.  13 
Eng.  C.  L.  R.)  So  likewise  of  parceners,  who  were  considered 
in  law  as  constituting  but  one  heir.  5  Mod.  141 ;  1  Lord  Ray. 
64,  But  it  is  said,  "  tenants  in  common,  as  they  have  several 
titles,  may  distrain  severally,  each  for  his  own  share  of  the 
rent."  Arch,  on  Landlord  and  Tenant  110  ;  citing  Whitley 
v.  Roberts,  McLel.  &  Y.  107 ;  Willis  v.  Fletcher,  Cro.  Eliz. 
530 ;  and  that  one  may  distrain  likewise  in  the  name  of  all, 
if  not  forbidden  by  the  others  to  do  so,  and  may  afterwards 
in  replevin  avow  as  to  his  own  moiety,  and  make  cognizance 
as  bailiff  for  his  co  tenants  as  to  their  proportion  of  the  rent. 
Arch,  supra;  Cully  v.  Spearman,  2  H.  Black.  386.  Where  a 
person  holding  under  two  tenants  in  common,  paid  all  the 
rent  to  one,  after  notice  by  the  other  not  to  pay  his  moiety  to 
any  but  himself,  it  was  held  by  the  court,  that  the  latter, 
notwithstanding  such  payment,  might  distrain  upon  the 
tenant  for  his  .share  of  the  rent.  Harrison  v.  Bai-nby,  5  T. 
Rep.  246. 

It  seems  to  be  further  the  well  settled  rule,  that  if  tenants 
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in  common  join  in  making  a  lease,  the  instrument  does  not 
operate  as  a  joint  demise  of  the  whole,  and  cannot  be  pleaded 
as  such,— 2  Wils.  232  ;  Cro.  Jac.  166 ;  Comb.  213  ;  Arch.  L. 
&  T.  10  ;  1  Adolp.  &  El.  750 ;  but  as  to  A's  moiety,  it  is  the 
lease  of  A,  and  the  confirmation  of  B  ;  and  as  to  B's  moiety, 
it  is  the  lease  of  B,  and  the  confirmation  of  A.  Kol.  Abr. 
877.  Mr.  Crabb,  in  his  work  on  Keal  Property,  holds  the 
same  doctrine.  He  says :  "  Tenants  in  common  cannot  prop- 
erly join  in  making  leases ;  but  if  two  tenants  in  common 
join  in  making  leases  for  years,  this  shall  be  the  lease  of  each 
for  his  own  part,  and  the  confirmation  of  the  other."  §  2318 
a.  He  further  says,  that  "  although  joint  tenants  must  sue 
and  be  sued  jointly,  yet  it  is  otherwise  with  tenants  in  com- 
mon, for  they  are  of  several  titles  and  the  freehold  is  several." 
lb. ;  2  Went.  214 ;  Garth.  224.  This  rule  is  subject,  how- 
ever, to  this  qualification,  that  where  the  thing  sued  for  is  in 
its  nature  entire,  and  incapable  of  being  severed,  then,  from 
the  necessity  of  the  case,  they  are  permitted  to  join.  Lit.  § 
314 ;  1  Inst.  197,  a ;  Crabb's  Eeal  Pr.  §  2318,  a. 

Mr.  Chitty,  in  his  treatise  on  Pleading,  vol.  1,  p.  12,  mar., 
says:  "  If  tenants  in  common  (who  hold  by  distinct  titles) 
jointly  demise  premises,  reserving  an  entire  rent,  they  may, 
and  perhaps  should,  join  in  an  action  to  recover  it.  If  the 
rents  be  secured  to  them  separately,  in  distinct  parts,  they 
must  sue  separately  ;  for  in  such  case,  as  well  their  estate  or 
interest,  as  the  terms  of  the  contract,  are  distinct  and  divisi- 
ble ;  and  where  there  have  been  separate  demises  by  tenants 
in  common  of  their  interest,  or  where  tenants  in  common  by 
conveyance  become  purchasers  or  landlords,  they  must  sever 
in  action  for  rent,  or  double  damage,"  &c.  See,  also.  Broom 
on  Actions,  mar.  p.  28 ;  56  Law  Lib.  46. 

In  this  State,  it  appears  to  be  well  settled,  that  where  prop- 
erty belonging  to  tenants  in  common  is  converted  by  one  of 
them,  or  is  sold  by  the  sheriff  or  other  person  as  the  property 
of  one  of  them,  so  as  to  amount  to  a  conversion  as  respects 
the  right  of  the  other  owner  or  owners,  an  action  of  trover 
lies,  at  the  suit  of  such  owner,  to  recover  for  the  conversion ; 
or,  if  the  property  has  been  sold  for  cash,  the  tort  may  be 
waived,  and  indebitatus  assumpsit  may  be  maintained  by  the 
other  owner  for  his  proportion  of  the  fund, — Parminter  v. 
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Kelly,  18  Ala.  Rep.  716 ;  Smyth  v.  Tankersly,  20  Ala.  Rep. 
212  ;  and  in  Price  v.  Pickett,  21  Ala.  Rep.  741,  we  held,  that 
tenants  in  common  may  sue  jointly  in  assumpsit  for  money 
had  and  received  to  recover  the  rent ;  but  we  are  not  apprised 
of  any  decision  of  this  court,  which  holds  that,  in  the  absence 
of  a  contract  which  fixes  upon  an  entire  rent  to  be  paid  to 
them  jointly,  they  are  compelled  so  to  join. 

We  do  not  wish  to  go  beyond  the  case  made  by  the  facts 
before  us.  Here  there  was  no  contract  of  lease  by  the 
tenants.  Wiley,  without  authority,  leases  the  land,  and  re- 
ceives the  rent,  as  we  have  said,  in  his  own  wrong.  Each 
party  has  a  right  to  waive  his  want  of  authority,  confirm  his 
act,  and  treat  him,  to  the  extent  of  his  share  of  the  rent,  as 
holding  money  which,  in  justice  and  equity,  he  should  pay 
over  to  him.  We  cannot  subscribe  to  the  doctrine,  that  either 
one  of  the  four  heirs  of  Robert  Smith  could  have  given 
Wiley  a  release  for  the  whole.  The  case  of  Harrison  v. 
Barnby,  5  T.  R.  246,  is,  in  our  opinion,  opposed  to  such  a 
view ;  yet  this  would  be  the  result,  if  all  must  necessarily 
join  in  an  action  to  recover.  We  think  the  law  implies  an 
undertaking  on  Wiley's  part,  to  pay  to  each  his  share  ;  and 
as  he  volunteers  to  receive  the  money  for  each,  he  cannot 
complain  that  the  law  casts  on  him  the  duty  of  apportioning 
the  funds,  or  subjects  him,  on  his  failure,  to  the  suit  of  each 
party  for  his  several  portion  of  it.  We  have  fully  considered 
the  cases  cited  by  the  counsel  for  the  defendant  in  error, 
which  seem  to  favor  a  different  conclusion ;  but  we  are  not 
disposed  to  follow  them,  as  we  think  they  cannot  be  supported 
on  principle,  and  are  opposed  by  the  better  English  authori- 
ties, some  of  which  we  have  cited. 

As,  therefore,  the  said  Joseph  W.  Smith,  after  he  arrived 
at  age,  had  the  right  to  confirm  the  act  of  Wiley,  and  elected 
to  treat  him  as  holding  the  proceeds  of  the  rent  of  the  land 
for  him  to  the  extent  of  his  interest,  and  as  he  could  have 
maintained  indebitatus  assumpsit  for  his  share,  we  see  uo  rea- 
son why  it  may  not  be  set  off  in  this  action,  as  a  mutual  debt 
between  the  parties.  This  fund  was  received  by  Wiley 
without  the  pale  of  his  guardianship ;  and  now  that  the  rela- 
tion of  guardian  and  ward  has  long  since  ceased,  and  having 
by  his  election,  as  indicated  by  his  plea  of  set-off,  chosen  to 
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treat  Wiley  as  his  debtor,  we  see  no  substantial  reason  for 
sending  the  party  into  a  court  of  equity,  or  for  an  account 
between  them,  as  between  guardian  and  ward,  as  indicated  by 
the  case  of  Sherman  v.  Ballou,  8  Cow.  K.  304.  This  ac- 
count has  already  been  taken  by  the  Orphans'  Court,  and  the 
guardian  has  been  discharged ;  and  as  his  indebtedness,  by 
reason  of  his  receipt  of  these  rents,  depended  upon  the  elec- 
tion of  the  said  Joseph  W.  Smith  to  treat  him  as  his  debtor, 
which,  as  we  before  said,  has  occurred  since  his  settlement  as 
guardian,  no  valid  reason  exists  why  he  should  not  be  pro- 
ceeded against  for  money  had  and  received.  Moneypenny  v. 
Bristow,  2  Russ.  &  Myl.  117 ;  Price  v.  Pickett,  21  Ala.  Kep. 
741. 

Our  conclusion  is,  that  the  proof  rejected  by  the  court  ten- 
ded to  establish  a  valid  set-off. 

The  judgment  must  therefore  be  reversed,  and  the  cause 
remanded. 


COOPKR  vs.  PECK  &  CLAEK. 

1.  The  condition  of  a  replevy  bond  can  only  be  complied  with,  after  a  judgment 
has  been  i  endered  against  the  defendant  in  attachment,  by  a  delivery  of  the 
property  to  the  sheriff  ou  liis  demand ;  and  if  the  bond  is  returned  "  forfeited" 
on  account  of  a  failure  ti>  deliver  the  propeity,  the  statute  gives  the  plaintiff 
in  attachment  a  light  tt>  a  p.  fa.  against  all  the  obligoi-s,  without  any  further 
action  of  the  court. 

Error  to  the  Circuit  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  Thomas  A.  Walker. 

Peck  and  Clark  exhibited  their  petition  in  the  court  below, 
setting  out  the  following  facts,  viz :  that,  on  the  24th  of  De- 
cember, 1844,  the  plaintiff  in  error  sued  out  an  attachnent 
against  one  Francis  Inge,  and  caused  it  to  be  levied  on  a  ne- 
gro slave  named  Jackson,  which  was  replevied  by  the  peti- 
tioners, who  are  defendants  in  error,  who  executed  the  usual 
statutory  replevy  bond ;  that  at  the  September  term  of  the 
Circuit  Court,  in  the  year  1848,  the  plaintiff  in  error  obtained 
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judgment  in  the  attachment  suit  against  Inge  for  $667 ;  that 
after  said  judgment,  the  sheriff  demanded  the  slave  of  the 
makers  of  the  replevy  bond,  who  failed  to  deliver  him,  the 
slave  having  died  after  he  was  replevied,  and  before  the  de- 
mand by  the  sheriff;  that  at  the  time  such  demand  was  made, 
E.  W.  Peck,  as  the  agent  of  Clark,  tendered  the  sheriff  an 
affidavit  and  bond  for  the  trial  of  the  right  of  property  in 
said  slave,  which  the  sheriff  refused  to  accept,  and  returned 
the  replevy  bond  "  forfeited ;"  whereupon  an  execution  issu- 
ed against  the  defendants  in  error  for  the  amount  of  the  plain- 
tiff's judgment  against  Inge ;  that  at  the  Spring  term,  1849, 
of  the  Circuit  Court  of  Tuskaloosa  county,  a  motion  was 
made  for  a  writ  of  mandamus  to  compel  the  sheriff  to  receive 
the  affidavit  and  bond  for  the  trial  of  the  right  of  property, 
and  return  them  into  court,  which  motion  was  granted,  and 
the  affidavit  and  bond  for  the  trial  of  the  right  of  property 
were  made  and  returned  into  court ;  that  the  suit  for  the  trial 
of  the  right  of  property  being  yet  pending,  the  plaintiff  in 
error  sued  out  a  writ  of  Ji.  fa.  on  the  forfeited  replevy  bond 
against  Peck  and  Clark,  which  the  sheriff  has  levied  on  the 
property  of  Clark,  and,  unless  his  proceedings  are  arrested, 
will  sell  the  same. 

The  petition  concludes  with  a  prayer  for  supersedeas ;  and 
further,  that  the  sheriff's  return  of  "forfeited"  on  the  re- 
plevy bond  be  set  aside,  and  the  fi.  fa.  issued  thereon  be 
quashed. 

On  the  hearing,  u  motion  was  made  i>y  the  plaintiff  in  er- 
ror to  dismiss  the  supermleas,  which  was  overruled,  and  the 
court  quashed  the  execution,  but  took  no  action  with  regard 
to  the  sheriff's  return  on  the  replevy  bond. 

From  this  judgment  a  writ  of  error  is  taken  to  this  court, 
and  the  action  of  the  court  below  in  overruling  the  motion 
to  dismiss  the  supersedeas,  and  in  quashing  the  execution,  is 
assigned  for  error. 

P.  k  J.  L.  Maktin,  for  plaintiff'  in  error : 

The  return  of  the  replevy  bond  "forfeited"  authorized 
the  issuance  of  the  execution,  and  the  execution  itself  was 
perfectly  regular.  No  order  was  made  setting  aside  the 
sheriff's  return.     The  fact  of  the  issuance  of  the  mandamus^ 
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and  the  pending  of  the  claim  suit,  afforded  no  ground  to 
quash  the  execution.  The  trial  of  the  right  of  property  was 
a  separate  proceeding,  and  could  have  no  influence  upon  the 
original  judgment,  nor  upon  the  judgment  created  by  law 
on  the  forfeited  bond.     8  Ala.  656 ;  3  ib.  636 ;  18  ib.  436. 

Okmond  k  NicOLSON,  contra: 

It  is  not  an  error  of  which  the  plaintiff  can  complain,  that 
the  court  did  not  set  aside  the  return  and  judgment  on  the 
forfeited  bond,  if  no  forfeiture  in  law  had  accrued.  If  the 
court  should  have  set  aside  the  whole  proceedings,  and  only 
quashed  the  execution,  which  was  a  part  of  the  proceeding, 
then  the  plaintiff  is  not  as  much  injured  as  he  ought  to  have 
been,  and  cannot  be  heard  to  object  to  it. 

That  one  may  replevy  property,  and  after  delivery  inter- 
pose a  claim,  cannot  admit  of  doubt.  It  is  so  expressly  stated 
in  the  case  of  Jemison  v.  Cozens,  3  Ala.  640 ;  Jordan  v. 
Autrey,  10  Ala.  276.  That  the  giving  a  claim  bond  is  equiv- 
alent to  a  delivery  of  the  property  would  seem  to  admit  of 
no  doubt.  The  law  never  requires  a  vain  act,  ^^  nihil  frustra 
facit,^^  and  could  never  be  necessary  to  delivery  property 
with  one  hand,  and  take  it  back  with  the  other,  by  virtue  of 
a  claim  bond  which  he  had  in  it.  This  would  be  a  mere 
idle  ceremony.  This  being  so,  the  mandamus  was  properly 
awarded  to  compel  the  sheriff  to  do  what  by  law  he  should 
have  done. 

The  rule  that  the  return  of  the  sheriff  cannot  be  collater- 
ally impeached,  does  not  apply  to  the  returns  upon  which 
statutory  judgments  are  rendered.  These  judgments  would 
be  unconstitutional,  unless  some  w^ay  were  provided  by  which 
they  could  be  arrested,  if  improperly  awarded.  Anderson  v. 
Khea,  7  Ala.  104. 

As  to  supersedeas  generally,  vide  Lockhart  v.  McBlroy,  4 
Ala.  572 ;  Oswitchee  Co.  v.  Hope,  5  ib.  629 ;  7  ib.  469. 

LIGON,  J. — The  principal  points  presented  by  this  record, 
have  already  been  passed  upon  by  this  court,  in  the  case  of 
Braley  v.  Clark,  at  the  present  term. 

It  is  there  held,  that  the  condition  of  a  replevy  bond  can 
only  be  complied  with   by  a  delivery  of  the   property  re- 
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pie  vied  to  the  sheriff,  on  his  demand,  after  judgment  against 
the  defendant  in  attachment.  The  tender  of  a  bond  to  try 
the  right  of  the  property  replevied,  when  the  property  itself 
is  withheld  from  the  sheriff,  is  a  breach  of  the  condition  of 
the  bond,  and  justifies  the  sheriff  in  returning  it  "for- 
feited." 

After  such  forfeiture,  the  statute  gives  the  plaintiff  in  the 
attachment  a  right  to  a  writ  of  fi.  Ja.  against  all  the  obligors 
in  the  replevy  bond,  without  any  further  action  of  the  court. 
Clay's  Digest  58  §  11.  In  the  case  under  consideration,  the 
execution  which  was  superseded  had  been  regularly  issued, 
and  as  the  petition  does  not  show  that  any  unjust,  illegal  or 
oppressive  use  was  sought  to  be  made  of  it  by  the  sheriff,  the 
supersedeas  should  not  have  been  awarded.  As,  however,  it 
was  granted,  the  court  should  have  dismissed  it  on  the  mo- 
tion of  the  plaintiff  in  error. 

Let  the  judgment  be  reversed,  and  the  writ  of  supersedeas 
be  dismissed. 


DRAKE  vs.  GOREE  et  al. 

1.  Whenever  it  is  stipulated  by  the  terms  of  a  •written  contract,  that  the  mooey 
shall  be  paid  before  the  completion  of  the  work  which  constitutes  the  consid- 
eration for  its  payment,  or  on  a  day  certain  without  reference  to  ita  completion 
by  that  day,  the  stipulations  are  independent,  and  the  performance  of  the 
work  is  not  a  condition  precedent  to  the  payment  of  the  money. 

2.  But  when  no  time  is  specified  in  the  contract  for  the  performance  of  the  wwi, 

the  rule  of  law  is,  that  it  must  be  performed  within  a  reasonable  time  ;  and 
if  the  day  of  payment,  as  fixed  by  the  contract,  would  happen  after  that  time, 
the  presumption  is,  that  the  parties  intended  the  performance  of  the  work  to 
precede  the  payment ;  the  stipulations  would  then  be  dependent,  and  the  money 
could  not  be  recovered  without  an  averment  and  proof  of  performance. 

3.  What  is  a  reasonable  time  for  tlie  completion  of  the  work,  ia,  generally  speak- 

ing, a  question  of  fact,  to  be  determined  by  the  jury  under  all  the  eifeum- 
stances  of  the  case,  with  the  necessary  instructions  from  the  court 

4.  Whenever  a  written  contract,  complete  in  itself,  contains  a  term  wWcli  ■  it  is 
impossible  for  the  court  to  construe,  without  the  aid  of  evidence  aliunde,  it  is 
proper  to  resort  to  such  evidence  for  that  purpose. 

5.  If  the  party  by  whom  the  work  is  to  be  performed,  while  the  contract  is  ezeeu* 

tory,  does  an  act  which  shows  conclusively  that  he  does  not  intend  to  perform 
hie  port  of  the  contract,  this  justifies  the  other  party  in  treating  it  as  ended. 

27 
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Ij...  Ekror  to  the  Circuit  Court  of  Greene. 
'    Tried  before  the  Hon,  GtP^ohge  D.  Shortridge. 

Assumpsit  by  the  defendants  in  error  against  Drake,  on  a 
written  contract  made  and  entered  into  between  Drake  of  the 
first  part,  and  the  defendants  in  error  of  the  second  part. 

The  parts  of  this  contract  which  are  material  to  the  under- 
standing of  the  case,  are  as  folfows:  "The  parties  of  the 
second  part  contract  to  build  a  dwelling  house  for  the  party 
of  the  first  part,  of  the  following  dimensions  and  particulars." 
(Here  follow  the  specifications.)  "  They  agree  to  do  the 
carpenter's  work  about  this  house,  in  a  plain,  neat  and  work- 
manlike manner ;  for  and  in  consideration  of  which  carpenter's 
work,  the  party  of  the  first  part  agrees  to  pay,  on  the  first 
day  of  January,  1861,  to  the  parties  of  the  second  part,  four- 
teen hundred  dollars.  The  party  of  the  first  part  is  to  furnish 
all  the  materials  for  building  the  house  above  described,  at 
the  place  where  it  is  to  be  located ;  and  he  is  to  use  all  means 
to  keep  them  (the  carpenters)  constantly  engaged,  until  tlie 
house  is  completed.  Made  and  entered  into  this  21st  day  of 
May,  1849." 

On  the  trial,  the  plaintiffs  introduced  evidence  showing 
that,  on  the  lOth  November,  1850,  at  which  time  two-thirds 
of  the  work  was  done,  the  building  was  destroyed  by  fire, 
occurring  by  accident  attributable  to  no  neglect  of  either 
party  ;  and  that  the  value  of  the  work  done  at  that  time  was 
from  one  thousand  to  fifteen  hundred  dollars.  The  defendant 
introduced  proof,  conducing  to  show  that  from  twelve  to 
eighteen  months  was  a  reasonable  time  for  the  completion  of 
the  work  specified  in  the  contract ;  "  and  that  after  the  de- 
struction of  said  building  by  fire,  between  December  25,  1850, 
and  January  1,  1851,  the  defendant  tendered  to  the  plaintiffe 
to  fulfil  his  part  of  said  contract,  if  they  would  do  theirs,  and 
that  plaintifi's  declined  so  to  do." 

The  court  charged  the  jury,  amongst  other  things,  as  fol- 
lows : 

"  That  the  stipulations  in  the  contract  were  independent, 
and  that  the  plaintiffs  could  recover  in  this  action,  on  the 
first  day  of  January,  1851,  the  sum  agreed  to  be  paid  by  the 
defendant  for  the  work,  without  averring  and  proving  an 
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entire  performance  on  their  part  of  the  work,  or  an  excuse 
for  the  non-performance  thereof;"  to  which  charge  the  de- 
fendant excepted. 

The  defendant  then  requested  the  court  to  charge : 

"  1.  That  the  instrument  declared  on  set  outs  an  entire 
contract,  and  that  the  plaintiffs  in  this  suit  cannot  recover  on 
any  count  on  such  contract,  without  averring  and  proving 
performance,  and  readiness  and  willingness  to  perform  on 
their  part,  and  a  refusal  on  the  part  of  defendant  to  allow 
performance ; 

2.  That  when  no  time  is  designated  within  which  an  act  is 
to  be  done,  the  law  requires  that  it  shall  be  performed  in  a 
reasonable  time;  and  if  the  jury  believe  from  the  testimony 
that  the  time  from  the  execution  of  the  contract,  to-wit :  May 
21,  1849,  to  January  1,  1851,  was  a  reasonable  time  for  the 
completion  of  the  carpenter's  work  agreed  on,  then  the  plaintifis 
cannot  recover,  without  showing  performance,  or  a  readiness 
and  willingness  on  their  part  to  perform  and  a  refusal  on  the 
part  of  the  defendant; 

8.  That  the  refusal  of  the  plaintiffs  to  comply  with  their 
part  of  the  contract,  when  the  defendant  tendered  to  them 
to  comply  with  his  part  thereof,  if  they  would  do  theirs, 
amounted  to  a  rescission  of  the  contract,  and  that  the  plaintiffs 
could  not  recover." 

The  court  refused  each  one  of  these  charges,  and  to  each 
refusal  the  defendant  excepted. 

The  charge  given,  and  the  several  refusals  to  charge  as  re- 
quested, are  now  assigned  for  error. 

James  1).  Webjj,  for  plaintiff  in  error. 
Syd.  Moore,  contra. 

GOLDTHWAITE,  J.— The  principal  legal  questions  pre- 
sented in  this  case,  arise  out  of  a  contract  executed  between 
the  parties  on  the  21st  May,  1849.  By  its  terms,  the  defend- 
ants in  error  agreed  to  do  certain  carpenter's  work,  the 
specifications  of  Avhich  are  set  forth  in  the  contract,  in  a  neat 
and  workmanlike  manner ;  in  consideration  of  which  carpen- 
ter's work,  "  the  party  of  the  first  part  (the  plaintiff  in  error) 
agreed  to  pay,  on  the  first  day  of  January,  1861,  to  the  party 
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of  the  second  part  (the  defendants  in  error)  fourteen  hundred 
dollars,"  and  to  furnish  all  the  materials  for  the  work,  at  the 
place  where  the  house  on  which  the  work  was  to  be  done 
was  to  be  located,  so  as  to  keep  the  carpenters  constantly  at 
work,  until  the  work  was  completed.  The  court  charged 
upon  this  contract,  that  the  stipulations,  as  to  the  payment  of 
the  money  and  the  performance  of  the  work,  were  indepen- 
dent ;  and  upon  this  charge,  the  first  assignment  of  error  is 
based. 

There  can  be  no  question,  that  if  it  appeared  upon  the  face 
of  the  contract,  that  it  was  the  intention  of  the  party  stipula- 
ting for  the  payment  of  the  money,  to  pay  it  either  upon  the 
completion  of  the  work,  or  on  a  day  certain,  without  refer- 
ence to  its  completion  by  that  day,  in  such  case,  his  stipula- 
tion would  be  independent ;  and  this  we  understand  to  be  the 
principle  asserted  in  the  case  of  Thorpe  v.  Thorpe,  1  Salk. 
171.  The  rule  is  there  laid  down,  that  if,  by  the  terms  of  the 
contract,  the  money  is  to  be  paid  by  a  day  certain,  which 
must  or  may  happen  before  the  doing  of  the  act  which  con- 
stitutes the  consideration  of  the  payment,  the  performance  is 
not  a  condition  precedent ;  and  in  such  case,  the  party  may 
sue  for  his  money  without  averring  or  proving  performance ; 
and  we  do  not  well  understand  how  there  can  be  an  excep- 
tion to  this  rule.  The  law,  in  the  construction  of  written 
contracts,  must  arrive  at  the  intention  of  the  parties  from  the 
terms  which  they  themselves  have  used ;  and  whenever  they 
appoint  the  day  of  payment  on  a  day  certain,  which  may 
arrive  before  the  service  contracted  for  is  performed,  they 
show  conclusively  that  they  did  not  intend  to  refer  the  pay- 
ment of  the  money  to  the  performance  of  the  service.  The 
rule  is  one  of  construction  simply,  and,  so  far  as  we  have 
been  able  to  discover,  has  been  steadily  adhered  to  by  the 
courts  of  Westminster  since  the  time  of  Lord  Holt. — Terry  v. 
Duntze,  2  H.  Black.  389  ;  Campbell  v.  Jones,  6  Term  R.  672 ; 
and  has  also  been  recognized  by  our  own  tribunals.  Cun- 
ningham V.  Morrell,  10  John.  203 ;  Allen  v.  Sanders,  7  B. 
Mon.  598. 

While,  however,  we  defend  the  rule  to  which  we  have  re- 
ferred, as  a  correct  one,  in  determining  from  the  face  of  the 
contract  the  intention  of  the  parties,  in  the  particular  cases 
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to  which  it  is  applicable,  we  do  not  think  that  the  atipulatione 
we  are  considering  necessarily  fall  within  it.  It  is  true,  that 
the  contract  has  fixed  no  time  within  which  the  work  specified 
is  to  be  performed,  but  it  does  not  follow,  that  the  perform- 
ance may  therefore  be  extended  beyond  the  time  fixed  for 
the  payment  of  the  money.  The  rule  as  established  by  this 
court  is,  that  when  an  act  is  to  be  done,  and  no  time  is  pre- 
scribed for  its  performance,  the  law  requires  it  to  be  done 
within  a  reasonable  time ;  (Watts  v.  Sheppard,  2  Ala.  425 ; 
Burnett  v.  Stanton,  ib.  181 ;)  and  although  the  rule  may  be 
laid  down  rather  too  broadly,  there  can  be  no  doubt  that  it  is 
properly  applicable  to  all  agreements  for  work,  of  the  char- 
acter specified  in  the  present  contract.  The  undertaking, 
then,  of  the  defendants  in  error  was,  to  perform  the  work 
specified  within  a  reasonable  time ;  and  if  the  day  of  payment 
would  happen  after  that  time,  the  rule  in  Thorpe  v.  Thorpe, 
supra^  could  not  apply,  as  they  would  be  under  a  legal  obli- 
gation to  complete  the  work  before  the  time  fixed  for  payment; 
and  the  presumption  then  would  be,  that  the  parties  contem- 
plated its  completion  before  it  was  to  be  paid  for.  Assuming 
that  six,  nine,  or  twelve  months  would  have  been  a  reasonable 
time  for  the  doing  of  the  work,  and  the  day  of  payment 
was  fixed  at  eighteen  months,  no  other  just  inference  could 
be  drawn  upon  these  facts,  than  that  the  parties  intended  the 
performance  of  the  service  to  precede  the  payment ;  and  if 
such  was  the  intention,  the  stipulations  would  be  dependent, 
and  the  amount  agreed  to  be  paid  could  not  be  recovered, 
without  an  averment  and  proof  of  performance. 

We  cannot,  however,  as  a  matter  of  law,  determine  from 
the  fece  of  this  contract  whether  its  stipulations  are  dependent 
or  independent.  The  undertaking  of  the  defendants  in  error, 
as  we  have  already  seen,  was  to  complete  the  work  specified 
within  a  reasonable  time ;  and  although  there  may  be  cases, 
in  which  the  court,  in  the  construction  of  a  written  instru- 
ment, might  properly  determine  a  question  of  this  character, 
there  must  also  necessarily  be  many  cases  in  which  it  would 
be  impossible  to  arrive  at  any  certain  or  definite  conclusion. 
The  contract  may  relate  to  the  time  required  for  the  making 
of  an  article,  the  process  of  which  is  known  only  to  those 
actually  engaged  in  its  manufacture  ;  to  a  thousand  matters 
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of  art  or  skill,  where  truth  is  only  to  be  attained  through  the 
medium  of  experts;  and  in  cases  of  this  character,  is  the 
court  blindly  to  grope  its  way  to  conclusions,  for  no  other 
reason  than  because  the  construction  of  a  written  instrument 
is  involved,  or  to  obtain  through  testimony  that  information 
upon  which  alone  it  can  decide  understandingly  ?  Upon 
principle,  as  well  as  authority,  we  entertain  no  doubt,  that  in 
all  cases  where  a  written  contract,  although  complete  in  itself, 
contains  a  term  which  it  is  impossible  for  the  court  to  con- 
strue without  the  aid  of  evidence  aliunde^  it  is  proper  to  resort 
to  such  evidence  for  that  purpose.  Commonwealth  v.  Pope, 
3  Dana  418 ;  Jennings  v.  Sherwood,  8  Conn.  127. 

In  the  present  case,  the  work  to  be  performed  appertains 
to  a  trade ;  the  specifications  are  in  relation  to  matters  which 
the  court  cannot  be  presumed  to  have  any  knowledge  of,  and 
the  question  of  reasonable  time,  applied  either  to  the  delivery 
of  articles,  or  the  doing  of  work,  is,  generally  speaking,  one 
of  fact,  and  to  be  determined  by  the  jury  under  all  the  cir- 
cumstances which  surrounded  the  case  at  the  time  the  contract 
was  made.  Watts  v.  Sheppard,  and  Burnett  v.  Stanton, 
sujpra ;  Cocker  v.  Franklin  Man.  Co.,  3  Sum.  530 ;  S.  0.  1 
Story  332.  The  proper  course  would,  therefore,  have  been, 
to  have  referred  the  contract  to  the  jury,  with  the  necessary 
instructions.  The  question  of  construction  upon  the  evidence 
would  be  simply  as  to  the  intention  of  the  parties,  as  to 
whether  the  performance  of  the  work  was  to  precede  the 
payment  of  the  money,  in  which  event  the  stipulations  would 
be  dependent ;  while  on  the  other  hand,  if  the  payment  was 
fixed  on  a  day  which  would  or  might  happen  before  the  com- 
pletion of  the  work,  it  would  be  evidence  that  the  parties  did 
not  intend  to  refer  the  payment  of  the  money  to  the  perform- 
ance of  the  work ;  and  in  such  a  case,  as  we  have  already 
seen,  the  stipulations  would  be  independent. 

It  results  from  these  views,  that  the  charge  of  the  court, 
that  the  stipulation  for  the  payment  of  the  money  was  inde- 
pendent, was  erroneous ;  and  for  the  same  reasons,  there  was 
no  error  in  the  refusal  of  the  court  to  give  the  first  charge 
asked  for,  which  was,  in  legal  effect,  that  the  same  stipulation, 
as  it  appeared  upon  the  face  of  the  contract,  was  dependent. 

The  second  charge  should  have  been  given ;  as,  under  the 
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rules  we  have  laid  down,  if  after  ascertaining  what  was  a  rea- 
sonable time  within  the  contemplation  of  the  parties,  it  should 
appear  that  such  time  would  come  before  the  day  prescribed 
for  the  payment  of  the  money,  it  in  law  would  be  precisely 
the  same  as  if  this  time  for  the  performance  had  been  ex- 
pressed upon  the  face  of  the  contract.  The  stipulation  would 
then  be  dependent,  and  the  performance  within  the  time,  in 
the  absence  of  excuse,  would  be  necessary  to  be  averred  and 
proved. 

In  relation  to  the  last  charge  requested,  taken  in  connection 
with  the  evidence  on  which  it  was  based,  we  understand  it 
simply  to  assert  the  proposition,  that  if,  while  the  contract 
was  executory,  the  party  who  had  stipulated  to  peiform  the 
work  did  an  act  which  showed  conclusively  that  he  did  not 
intend  to  perform  his  undertaking,  the  law  would  authorize 
the  other  party  to  put  an  end  to  the  contract ;  and  viewed  in 
that  aspect,  we  regard  the  proposition  as  a  correct  one.  It 
would  not,  we  apprehend,  be  insisted,  that  if  the  parties,  by 
mutual  agreement,  had  rescinded  the  contract,  a  recovery 
could  be  had  ;  and  we  are  now  unable  to  perceive  any  differ- 
ence, so  far  as  the  rights  of  the  parties  are  concerned,  between 
a  rescission  proper  and  the  termination  of  the  contract  in  the 
way  mentioned.  In  either  case,  the  defence  to  an  action 
brought  upon  the  contract  would  be  full.  Apply  these  prin- 
ciples to  the  case  before  us.  The  accidental  burning  of  the 
house,  without  the  fault  of  the  plaintiif  in  error,  did  not  ex. 
onerate  the  other  party  from  the  legal  obligation  which  rested 
upon  him.  The  rights  of  the  plaintiff  in  error  were  not 
affected  by  this  circumstance ;  and  if,  while  the  contract  was 
executory,  the  defendants  in  error  did  any  act  which  showed 
clearly  they  did  not  intend  to  perform  their  portion  of  the 
contract,  it  would  have  justified  the  other  party  in  termina- 
ting it. 

For  the  error  we  have  noticed,  the  judgment  is  reversed, 
and  the  cause  remanded. 
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ALLEN  vs.  SMITH. 

1.  A  general  objection  to  tcBtimony  may  properly  be  overruled,  when  pai't  of  it 

is  admissible. 

2.  On  a  trial  of  the  right  of  property  in  slaves,  which  are  shown  to  have  beea 
bid  off  by  tlie  defendant  iu  execution  at  an  administrator's  sale,  and  a  note 
for  the  purchase  money  given  by  him  and  claimant,  and  another  as  surety, 
proof  of  a  request  by  claimant  of  said  surety  that  he  might  be  included  in  a 
deed  of  trust  which  said  surety  was  about  to  take  from  said  defendant  to 
secure  the  payment  of  said  note,  is  admissible  evidence  for  the  plaintiff 

3.  After  the  plaintiff  has   introduced  parol   evidence  of  the  contents  of  a  deed, 

without  objection  from  the  claimant,  and  the  claimant  has  cross-examined  the 
witness  touching  the  same  matter,  it  is  discretionary  with  the  court  to  exclude 
the  parol  evidence,  on  motion  of  the  claimant,  and  this  discretion  will  not  be 
reviewed  on  error. 

4.  But  it  is  error  to  admit  parol  evidence  of  the  contents  of  a  deed,  against  tlie 

objection  of  the  opposite  party. 

5.  As  the  plaintiff  in  execution  succeeds  only  to  the  rights  of  the  defendant,  any 

declai-ation  of  the  claimant  which  would  be  admissible  evidence  for  himself 
in  a  suit  between  him  and  the  defendant,  is  also  admissible  for  him  on  the 
trial  of  the  claim  suit. 

Eeror  to  the  Circuit  Court  of  Coosa. 
Tried  before  the  Hon.  Ceo.  Goldthwaite. 

Trial  of  the  right  of  property  between  J  as,  B.  Smith, 
plaintiff  in  execution,  and  George  E.  Allen,  claimant,  to  cer- 
tain slaves  levied  on  as  the  property  of  Wm.  M.  Allen. 

The  plaintiff  proved,  that  Wm.  M.  Allen  bid  off  the  slaves 
in  controversy,  Adam  and  Jane,  at  an  administrator's  sale,  in 
January,  1846,  at  the  price  of  $401 ;  that  the  claimant, 
George  R.  Allen,  also  bid  off  at  the  same  sale,  property  to 
the  amount  of  several  hundred  dollars ;  that  Wm.  M.  Allen, 
at  that  time,  was  a  single  man,  and  a  man  of  no  property, 
and  lived  with  his  brother,  George  R.,  who  was  a  married 
man  of  considerable  property,  including  five  or  six  likely 
negroes ;  that  the  negroes  Adam  and  Jane  went,  after  the 
sale,  to  the  house  of  George  R,,  who  lived  that  year,  (1846,) 
on  a  tract  of  land  rented  from  Wilson,  the  administrator  of 
Waters'  estate. 

Looney,  a  witness,  testified,  that  "a  day  or  two  after  the 
sale,  Wm.  M.  Allen  came  to  his  house,  about  two  and  a  half 
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miles  from  where  George  R.  lived,  with  a  note  made  payable 
to  Wilson,  administrator  of  AVaters,  for  the  rise  of  $1200, 
signed  lirst  by  George  R.  Allen,  and  then  by  Wra.  M.  Allen, 
and  requested  him  to  sign  it  as  security  for  him,  (Wm.  M.) 
and  that  he,  the  witness,  signed  it."  Claimant  objected  to 
proof  of  what  transpired  between  witness  and  Wm.  M.  Al- 
len, but  his  objection  was  overruled,  and  he  excepted. 

Plaintiff  proved  by  the  witness  Looney,  that  upon  hearing 
from  him  that  he  was  about  to  take  from  Wm.  M.  Allen  a 
deed  in  trust,  to  secure  himself  on  the  note  he  had  signed, 
the  claimant  proposed  to  him  to  include  him,  the  claimant, 
in  such  deed  in  trust,  so  as  to  secure  him  against  his  security- 
ship  for  said  Wm.  M.  To  this  proof  claimant  objected ;  hia 
objection  was  overruled,  and  he  excepted. 

Looney,  in  his  examination  in  chief,  testified,  without  ob- 
jection from  the  claimant,  to  the  contents  of  the  deed  in  trust 
made  to  secure  him,  and  the  claimant  cross-examined  the 
witness  as  to  the  contents  of  said  deed  in  trust.  After  the 
cross-examination,  plaintiff  proceeded  to  re-examine  the  wit- 
ness as  to  the  contents  of  said  deed,  when  the  counsel  for  the 
claimant  moved  to  withdraw  the  testimony  he  had  drawn 
out;  which  the  court  refused,  and  claimant  excepted.  He 
then  objected  to  parol  proof  of  the  contents  of  said  deed ; 
but  the  objection  was  overruled,  and  claimant  excepted. 

Witness  then  proved,  that  Wm,  M.  Allen  made  a  deed  in 
trust  to  one  Cooper,  as  trustee,  dated  about  the  15th  April, 
1847,  conveying  the  slaves  iu  controversy,  to  secure  to 
Wilson,  the  administrator,  the  note  for  $1200,  given  for  the 
property  purchased  at  the  administrator's  sale ;  and  that  the 
deed  had  been  acknowledged  and  recorded  in  Coosa  county, 
where  the  negroes  were.  The  law  day  of  this  deed  was  1st 
June,  1847 ;  the  slaves  were  levied  on  in  August,  1847. 

The  claimant  proved  by  Dr.  Wilson,  the  administrator  of 
Waters,  that  the  note  for  the  property  bid  off  by  Wm.  M. 
and  George  R.  Allen,  at  his  sale,  was  not  made  on  the  day 
of  the  sale,  as  Wm.  M.  could  not  give  security ;  that,  a  few 
days  after  the  sale,  he  went  to  the  house  of  claimant,  where 
he  found  him  and  Wm.  M. ;  that  he  had  told  them  before 
there  must  be  a  good  note  made  for  the  purchase  money ; 
that  the  claimant,  in  the  presence  of  Wm.  M,,  handed  to  wit- 
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ness  the  note  for  about  $1200,  before  mentioned,  and  said  to 
witness,  as  he  did  it,  that  Wm.  Allen  could  not  give  security 
for  the  slaves  he  purchased,  because  he  had  no  property,  but 
that  he  and  William  had  agreed  that  he  (the  claimant,)  should 
take  the  property  at  the  bid,  and  make  the  note  for  the  whole 
amount,  and  that  the  property  should  be  his  (George's,)  until 
he  (William,)  paid  for  it.  The  plaintiff  objected  to  this  evi- 
dence, and  the  court  sustained  said  objection,  so  far  as  to  ex- 
clude the  following,  to  wit:  "and  that  he  and  William  had 
agreed,  that  the  property  should  be  his,  (George's,)  until  he 
(William,)  paid  for  it;"  and  to  this  claimant  excepted. 

Plaintiff  proved  by  this  witness,  that  the  claimant  had  paid 
off  or  discharged  the  first  note,  by  giving  a  new  note  and  a 
new  deed  in  trust  on  these  slaves  and  others,  to  secure  it, 
which  had  been  accepted  by  the  witness  in  satisfaction  of  the 
first.  This  proof  was  objected  to  by  claimant,  because  the 
deed  in  trust  was  not  produced;  but  the  objection  was  over- 
ruled, and  claimant  excepted. 

The' court  charged  the  jury:  That,  if  the  plaintiff  proved 
the  note  and  deed  in  trust  to  Cooper,  as  set  forth  in  the  evi- 
dence, yet,  that  if  another  note  and  deed  in  trust  had  been 
accepted  by  the  person  to  whom  the  first  note  and  deed  was 
due  and  owing,  in  discharge  and  satisfaction  of  such  note  and 
deed  to  Cooper,  then  the  first  deed  was,  from  such  discharge 
and  acceptance,  inoperative,  and  they  should  not  regard  it  in 
their  deliberations."     To  this  claimant  excepted. 

The  several  rulings  of  the  court  excepted  to  as  aforesaid, 
and  the  charge  given,  are  assigned  for  error. 

Elmore  &  Yancey,  for  plaintift"  in  error : 

1.  The  request  made  by  Wm.  M.  Allen,  the  defendant  in 
execution,  that  the  witness,  Looney,  would  sign  the  note  for 
$1200,  as  security  for  him,  was  improperly  admitted  to  be 
proven,  as  the  claimant  was  not  present.  It  was  res  inter 
alios  acta.  4  Starkie  Ev.  m.  p.  1300.  It  cannot  be  urged,  with 
reason,  that  the  objection  taken  was  too  broad.  The  word 
"transpired,"  does  not  mean  what  "happened,"  or  what 
"took  place." 

2.  The  court  erred  in  excluding  from  the  jury  part  of  the 
declaration  of  claimant  to  Wilson,  when   he   delivered   the 
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note  for  $1200,  that  "  he  and  William  Allen  had  agreed  that 
the  property  should  be  George's,  until  William  paid  for  it ;" 
and  for  the  following  reasons :  1st.  The  plaintiff,  Smith,  had 
produced  evidence  tending  to  show  that  both  of  the  Aliens 
had  bought  property  at  Wilson's  sale,  and  that  the  note  for 
$1200,  covered  the  amount  of  both  bids,  and  that  said  note 
was  a  joint  note.  The  declaration  excluded  was  made  at 
the  time  of  the  delivery  of  the  note,  accompanied  that  act, 
and  unfolds  and  explains  the  nature  of  that  act,  and  the  rela- 
tive position  and  liability  of  each  party.  The  declaration 
made  at  the  delivery  of  the  note  will  be  deemed  to  relate 
also  to  the  making  of  the  note.  Kussell  et  al.  v.  Frisbie,  19 
Conn.  206. 

3.  Again ;  that  declaration  was  improperly  excluded,  be- 
cause plaintiff.  Smith,  had  produced  evidence  tending  to  show 
that  the  note  for  $1200,  was  made  by  Wm.  M.  Allen,  as 
principal,  though  his  name  was  second  upon  it,  and  that  claim- 
ant was  in  reality  but  security  upon  it.  The  declaration  ex- 
cluded was  made  at  the  time  of  its  delivery  to  the  payee,  and 
at  the  time  when  the  liability  of  the  parties  upon  it  became 
fixed;  and  accompanying  that  act  tended  to  show  that  the 
claimant  was  the  principal.  The  above  issues,  that  the  note 
for  $1200  was  either  the  note  of  Wm.  M.  Allen,  and  was 
made  by  both  the  Aliens  as  joint  principals,  were  made  by 
plaintiff,  Smith,  and  it  was  a  part  of  the  res  gestcn  thus  made, 
to  rebut  or  explain  those  facts  by  what  was  said,  when  the 
note  was  delivered,  and  that  sale  was  by  that  delivery  com- 
pleted. 1  Greenl.  Ev.  §§  109,  158 ;  1  Phillips  Ev.  218-19 ; 
Cowen  k  Hill's  Notes  444,  452 ;  Br.  B'k.  Mobile  v.  Coleman, 
20  Ala.  140 ;  Hooper  v.  Edwards,  20  ib.  529. 

4.  The  delivery  of  the  note  for  $1200,  to  Wilson,  was  a 
fact  admissible  to  be  proven  by  claimant.  If  so,  all  declara- 
tions accompanying  that  act,  and  tending  to  explain  it,  are 
part  of  the  res  geske.  (See  authorities  cited  above.)  The 
mere  act  of  handing  over  the  note  was  not  all  of  the  delivery. 
The  delivery  constituted  the  sale,  perfected  the  sale  of  the 
property,  and  passed  the  title  from  the  administrator.  To 
whom  did  the  title  pass  ?  That  is  explained  by  the  declara- 
tions excluded.  What  was  the  title  passed — on  what  terms 
was  it  received  ?    These  were  explained  by  the  excluded  de- 
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clarations.  The  character  and  nature  of  the  sale  of  the  prop- 
erty by  Wilson  to  claimant,  is  the  res  gestae  of  this  case.  That 
sale  was  not  perfected  until  the  giving  of  the  note,  and  its 
reception  by  the  administrator,  Wilson.  The  excluded  de- 
clarations tend  to  explain  that  sale,  to  show  who  received  the 
title,  and  on  what  terms  ;  and  all  that  was  said,  the  claimant 
was  entitled  to.  Authorities  supra ;  Yarboro'  v.  Moss,  9  Ala, 
Rep.  882. 

5.  It  is  said,  however,  that  enough  of  the  claimant's  de- 
clarations were  admitted  to  show  the  nature  of  the  transac- 
tion, and  even  if  the  balance  was  improperly  excluded,  no. 
damage  has  accrued  thereby.  This  ground  is  untenable. 
The  part  admitted  tended  to  prove  simply  that  claimant  was 
principal  on  the  note,  and  that  he  took  the  property  absolute- 
ly. This  was  in  direct  contradiction  of  plaintiflP,  Smith's, 
testimony,  that  claimant  was  only  security  on  the  note.  The 
part  excluded  admitted  of  the  construction,  that  though  ap- 
parently the  principal  on  the  note  for  the  entire  amount  of 
the  note,  yet  claimant  was  in  reality,  as  between  him  and 
Wm.  Allen,  principal  alone,  as  far  as  the  amount  of  his  own 
bid  ;  and  as  far  as  the  amount  of  Wm.  Allen's  bid,  he  was 
really  only  security,  as  between  Wm.  Allen  and  himself,  and 
took  the  title  to  property  in  his  own  name,  as  security,  or  in- 
demnity in  nature  of  a  mortgage.  This  view  was  more  favor- 
able to  claimant  than  that  upon  which  he  was  forced  to  rely 
by  reason  of  the  exclusion  of  a  part  of  his  declarations. 

6.  Claimant  was  entitled  to  have  all  the  declarations  ac- 
companying the  delivery  of  the  note,  before  the  jury,  upon 
another  ground,  distinct  from  the  principle  of  res  gestae,  viz : 
they  constituted,  together  with  the  making  and  delivery  of 
the  note,  the  execution  of  a  parol  contract  made  by  claimant 
and  defendant  in  execution,  in  reference  to  the  property  in- 
volved in  the  issue. 

7.  This  case  is  similar  in  principle  to  that  of  Brown  v.  Mc- 
Graw,  12  Smedes  &  Marsh.  267. 

Rice  &  Morgan,  contra: 

1.  The  proof  offered  by  plaintiff  in  error,  that  he  and  de- 
fendant in  execution  had  agreed  that  plaintiff  should  hold 
the  negroes  until  defendant  in  execution  should  pay  for  them, 
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was  not  explanatory  of  any  transaction  which  Smith  had  of- 
fered in  evidence.  It  was  not  explanatary  of  the  act  of  de- 
hvering  the  note,  for  that  was  an  act  done  at  a  particular 
time,  and  the  declaration  made  by  Greorge  R.  in  presence  of 
William  Allen,  referred  to  what  they  had  done  before  that 
time.  See  17  Ala.  366 ;  Fontaine  &  Dent  v.  Beers  &  Smith, 
19  ib.  722. 

2.  The  portion  of  the  evidence  which  the  record  shows 
was  excluded,  was  not  at  all  explanatory  of  the  execution  or 
delivery  of  the  note.  The  witness  had  explained  that  trans- 
action fully,  by  stating  "that  he  and  William  had  agreed 
that  he  (George,)  should  take  the  property  at  the  bid,  and 
make  the  note  for  the  whole  amount ;"  but  the  balance  of  the 
witness'  statement,  and  the  only  part  excluded,  *'  and  that 
the  property  should  be  George's  until  he  (William,)  paid  for 
it,"  was  a  matter  beyond,  and  outside  of  the  transaction ; 
and  had  no  tendency  to  explain  the  execution  of  the  note  or 
its  delivery ;  the  plaintiff  in  error  had,  already,  the  whole 
benefit  of  the  evidence  in  the  part  which  was  admitted,  and 
the  part  which  was  excluded  was  really  to  his  disadvantage, 
for  the  part  admitted,  tended  to  show  a  complete  sale  and 
title  in  the  claimant,  while  the  part  excluded  qualified  that 
title,  and  showed  that  he  only  held,  as  trustee,  for  William 
Allen.     Berry,  use,  &c.  v.  Hardman,  11  Ala.  606. 

3.  The  proof  offered  and  excluded  tended  to  prove  more 
than  a  contract  of  purchase ;  it  tended  to  prove  that  the  pur- 
chase was  for  William  Allen's  benefit.  West  v.  Kelly's  Exrs. 
19  Ala.  355. 

4.  If  there  was  error  in  the  ruling  of  the  court  on  the 
point  above  stated,  it  was  error  without  injury,  for  the  reason 
that  the  other  proof  shows  that  the  contract  which  it  is  as- 
serted the  evidence  tended  to  prove,  was  afterwards  abandon- 
ed by  the  claimant,  and  the  claimant  took  a  deed  of  trust 
from  William  Allen  on  the  same  property,  and  to  secure  the 
same  debt,  and  the  claimant  could  not  set  up  as  the  ground 
of  his  title,  a  contract  which  he  had  himself  destroyed.  Bil- 
lingsley  v.  Harrell,  11  Ala.  776 ;  Long  v.  Wallis,  15  Ak. 
Rep.  738. 

6.  George  R.  Allen  claimed  title  under  William  M.  Allen, 
and  set  up,  first,  a  purchase  made  from  Wm.  M.  Allen,  by 
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taking  the  bid  which  Allen  had  made,  off  of  his  handvS,  and 
giving  his  own  note  for  the  amount  of  the  bid ;  and  secondly, 
under  a  deed  of  trust  made  to  Cooper,  trustee,  for  the  securi- 
ty of  that  debt  by  William  M.  Allen.  In  either  view,  it  was 
competent  to  show  the  true  position  of  the  parties  on  the 
note,  as  between  themselves  ;  in  the  first  case,  that  William 
Allen  was  not  a  mere  security  to  the  note  of  George  E.  Al- 
len, and  that  Looney  signed  the  note  as  the  security  of  Wil- 
liam Allen  alone ;  and  in  the  other  case,  to  show  the  true 
consideration  of  the  deed  of  trust.  What  "  transpired  "  be- 
tween the  parties,  was  the  presentation  of  the  note  signed  by 
George  R.  Allen,  and  the  signing  by  Looney,  as  the  security 
of  William  Allen,  and  at  his  request.  The  record  does  not 
show  what  Wm.  Allen  said ;  but  at  all  events,  a  portion  of 
the  evidence  was  competent,  and  the  objection  was  general  to 
all  that  "  transpired,"  and  if  it  had  been  sustained,  would 
have  excluded  the  portion  which  was  competent. 

6.  The  record  shows  that  the  deed  of  trust  to  Cooper,  was 
made  at  the  instance  of  George  R.  Allen,  and  for  his  benefit, 
and  that  he  asked  Looney  to  become  a  party  to  the  deed. 

7.  The  witness,  Looney,  spoke  of  the  contents  of  the  deed 
of  trust,  in  reply  to  a  question  put  by  plaintiff"  in  error,  and 
without  objection  on  the  part  of  the  defendant  in  error.  If 
he  could  withdraw  the  evidence  at  pleasure,  he  could  experi- 
ment upon  the  court  at  pleasure,  and  exclude  every  adverse 
answer  made  by  the  witness. 

PHELAN,  J. — The  issue  to  be  tried  was,  to  whom  did  the 
slaves.  Adam  and  Jane,  belong  at  the  date  of  the  levy? 
Were  they  the  property  of  the  claimant,  George  R.  Allen, 
or  were  they  subject  to  plaintiff's  execution,  as  the  property 
of  Wm.  M.Allen? 

The  witness,  Looney,  testified,  that  Wm.  M,  Allen  came 
to  him  with  the  note  for  $1200,  or  thereabouts,  which  is 
proven  to  have  been  the  note  given  to  Wilson,  the  adminis- 
trator of  Waters,  for  the  property  bid  off  at  the  sale  by  both 
Wm.  M.  and  George  R.  Allen,  and  requested  him,  the  wit- 
ness, to  sign  it,  as  his  (Wm.  M.  Allen's,)  security,  and  that  he 
did  so.  The  claimant  objected  to  proof  of  what  transpired 
between  Wm.  M.  Allen  and  witness  on  this  occasion,  because 
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George  R  Allen  was  not  present.     An  argument  is  made 

on  the  precise  meaning  of  the  word  "  transpired."  We  can 
attach  no  force  to  that.  The  bill  of  exceptions  must  be  taken 
most  strongly  against  the  party  excepting,  and  this  can  be 
regarded  in  no  other  light,  than  as  a  general  objection  to  the 
testimony  given  by  the  witness.  The  fact  that  he  signed  the 
note  as  security  fop  Wm.  M.  Allen,  is  clearly  relevant  to  the 
issue ;  and  as  the  objection  was  general,  even  if  it  should  be 
conceded  that  some  part  of  the  testimony  was  exceptionable, 
the  objection  could  be  properly  overruled.  It  is  uunecessary 
to  cite  authority  for  this. 

The  proof  of  the  request  made  by  the  claimant  of  the 
same  witness,  to  have  him  included  in  a  deed  in  trust,  which 
witness  was  about  to  obtain  from  William  M.  Allen,  to  pro- 
tect him  against  his  sueretyship  on  the  $1200  note,  so  that 
he,  the  claimant,  might  be  protected  against  his  suretyship 
likewise,  was  also  clearly  relevant  to  the  issue. 

After  the  plaintiff  had  gone  on,  without  objection,  to  give 
parol  evidence  of  the  contents  of  the  deed  in  trust  from  Wra. 
M.  Allen  to  Cooper,  trustee,  to  secure  the  note  made  by  the 
two  Aliens  and  Looney,  in  favor  of  Wilson,  administrator, 
and  after  the  claimant  had  cross-examined  touching  the 
same  matter,  it  was  discretionary  with  the  court  to  sustain 
the  motion  of  claimant  to  exclude  the  parol  evidence  or  not, 
and  the  exercise  of  this  discretion  will  not  be  reviewed.  Al- 
lowing the  secondary  evidence  to  be  received  without  objec- 
tion in  the  first  instance,  and  then  cross-examining,  was  a 
waiver  of  his  right  to  object,  which  the  claimant  could  not 
recall  at  pleasure.     4  How.  (Miss.)  396 ;  13  Conn.  156. 

But  the  admission  of  parol  proof  by  the  witnesss,  Wilson, 
of  the  contents  of  the  second  deed  in  trust  made  by  claim- 
ant to  secure  the  new  note  that  was  given,  against  the  objec- 
tion of  the  claimant,  was  an  error.  Smith  v.  Arniistead,  7 
Ala.  698 ;  Greenl.  Ev.  §  82,  et  seq. 

Claimant,  at  the  time  he  delivered  the  note  for  the  pur- 
chase money  of  the  property  bid  off  by  himself  and  also  by 
Wm.  M.  Allen,  which,  as  has  been  shown,  was  signed  by  the 
two  Aliens  and  Looney,  said  to  Wilson,  the  administrator 
and  payee  of  the  note,  in  the  presence  of  Wm.  M.  Allen, 
"  that  Wm.  Allen  could  not  give  security  for  the  slaves  h» 
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purchased,  because  he  had  no  property,  but  that  he  and  Wil- 
ham  had  agreed,  that  he  (claimant)  should  take  the  property 
at  the  bid,  and  make  the  note  for  the  whole  amount,  and  that 
the  property  should  be  his  (claimant's)  until  William  paid 
for  it."  The  latter  part  of  this  declaration  of  the  claimant 
to  Wilson  was  excluded  by  the  court. 

In  this  there  was  error.  It  was  competent  for  the  claim- 
ant in  this  issue  to  show,  that  he  had  purchased  of  William 
the  slaves  he  bid  off,  or  obtained  a  pledge  of  them,  or  a  mort- 
gage upon  them  bona  Jide,  at  any  time  before  the  lien  of  the 
plaintiff  attached,  and  give  in  evidence  any  fact  proving  or 
tending  to  prove  such  a  sale,  pledge,,  or  mortgage.  It  can- 
not be  questioned,  that  if  a  controversy  had  arisen,  subse- 
quent to  that  declaration  of  Greorge  E.  Allen  to  Wilson,  in 
the  presence  of  Wm.  M.  Allen,  between  Greorge  K.  and  Wm. 
M.  Allen,  about  the  right  to  the  possession  of  these  slaves, 
this  declaration  would  have  been  competent  evidence  on  the 
part  of  George  B.  to  sustain  his  right  to  the  possession  as 
bailee,  or  even  as  a  purchaser  from  Wm.  M.  Allen.  William 
stands  by,  and  hears  George  R.,  who  is  at  the  time  deliver- 
ing a  note  to  the  administrator,  which  includes  the  purchase 
money  for  these  slaves,  tell  the  payee  in  the  note,  "  that  he 
had  agreed  with  William  to  make  the  note  for  the  whole 
amount,  and  that  the  property  was  to  be  his  until  he  (William) 
paid  for  it,"  and  says  nothing  against  it.  This  was  a  few 
days  after  the  sale,  and  while  the  slaves  were  at  the  house  of 
George  R.  Allen.  When  he  took  the  advantage  of  the  act 
of  George  R.  Allen  in  making  and  delivering  this  note,  and 
heard  him  in  that  act  declare  that  such  an  agreement  existed, 
he  thereby  estopped  himself  from  denying  such  an  agree- 
ment, and  the  act  and  declaration  accompanying  it  became 
competent  evidence  of  such  an  agreement,  against  him  and 
all  claiming  under  him.  It  is  not  necessary  to  argue  to 
prove  that  a  plaintiff  in  execution,  as  to  the  property  levied 
on  in  this  case,  succeeds  only  to  the  rights  of  his  judgment 
debtor,  the  defendant  in  execution ;  that  is,  that  Smith,  as  to 
the  right  to  these  slaves,  stands  in  the  shoes  of  Wm.  M.  Al- 
len. This  being  so,  the  right  to  make  this  proof  against 
Smith  is  clear.  How  far  this  testimony  was  affected  by  the 
other  proof,  going  to  show  that  subsequently  George  R.  had 
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ocmsented  to  have  these  same  slaves  embraced  in  the  deed  of 
trust  from  Wra.  M.  to  Cooper,  to  secure  Looney  and  George 
R.  Allen,  was  a  question  for  the  jury. 

The  other  assignments  of  error  are  not  noticed  in  the 
argument  of  the  counsel,  and  it  is  not  deemed  necessary  to 
consider  them. 

For  the  errors  set  forth,  the  judgment  below  is  reversed, 
and  the  cause  remanded. 


WILLIAMS  vs.  SIMMONS. 

1.  When  money  is  collected  under  execution  from  an  administrator's  surety,  oo  a 
decree  of  the  Court  of  Probate  against  the  administrator  in  favor  of  the  ad- 
ministrator de  bonis  non,  and  the  decree  is  reversed  by  the  Appellate  Court 
after  the  collection  of  the  money,  and  after  its  distribution  by  the  administrator 
de  bonis  non  among  the  distributees  of  th«  estate,  the  surety  may  recovo*  the 
money  so  paid  in  assumpsit. 

Error  to  the  Circuit  Court  of  Tallapoosa. 
Tried  before  the  Hon,  Robert  Dougherty. 

This  is  an  action  of  assumpsit  brought  by  the  plaintiff  in 
error  against  the  defendant  in  error  to  recover  a  certain  amount 
of  money,  on  the  following  facts  and  circumstances:  One 
Price,  in  virtue  of  his  oflBce  as  sheriff,  was  the  administrator 
with  the  will  annexed  of  one  Burns,  deceased,  and  the  plain- 
tiff in  error  and  one  Haynes  were  his  securities  on  his  sheriff's 
bond.  Price  was  subsequently  removed  from  the  administra- 
tion, and  the  defendant  in  error  was  appointed  administrator 
de  bonis  non  of  the  estate  of  the  said  Burns.  The  defendant 
in  error,  Simmons,  on  the  17th  day  of  January,  1845,  obtain- 
ed a  decree  in  the  Orphans'  Court  of  Benton  county  against 
the  said  Price,  the  former  administrator,  for  the  sum  of  $1,982 
,Vo)  that  being  the  balance  found  due  to  said  estate  from 
the  said  Price.  On  the  22d  day  of  February,  1845,  an  exe- 
cution was  issued  from  the  Orphans'  Court  of  Benton  on  said 
decree,  and  on  the  7th  of  March,  1845,  it  was  returned  by 
the  sheriff  of  Benton  county  *•  no  property  found."  On  the 
28 
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18th  of  March,  1845,  the  defendant  in  error  sued  out  another 
execution  against  the  said  Price,  and  the  said  plaintiff  in  error 
and  said  Haynes,  as  his  securities  on  his  sheriff's  bond  as 
aforesaid,  returnable  the  first  Friday  in  June,  1846.  This 
execution  was  placed  in  the  hands  of  the  sheriff  of  Dallas 
county  on  the  8th  day  of  April,  1845,  and  under  it  the  sheriff* 
of  Dallas  collected,  by  a  levy  and  sale  of  the  property  of  the 
said  plaintiff  in  error,  the  sum  of  $1,614  j\%.  On  the  8th 
of  March,  1845,  another  execution  was  sued  out,  returnable 
on  the  first  Friday  in  April,  1845,  and  was  placed  in  the  hands 
of  the  sheriff  of  Benton  county.  On  this  execution  there  was 
made,  out  of  the  property  of  the  plaintiff'  in  error,  the  further 
sum  of  $553  yVo- 

On  the  5th  day  of  April,  1847,  the  defendant  in  error,  as 
administrator  de  bonis  non  of  said  estate,  had  a  final  settlement 
of  said  estate  in  the  Orphans'  Court  of  Benton  county.  The 
balance  found  to  be  in  his  hands  was  then  distributed  to  the 
six  legatees  under  the  will  of  the  said  Burns,  and  the  several 
distributive  shares  paid,  whilst  the  said  decree  in  said  Orphans' 
Court  was  in  full  force. 

In  the  fall  of  1847,  Price  sued  out  a  writ  of  error  to  the 
Supreme  Court,  to  revise  the  decree  rendered  against  him  by 
the  Orphans'  Court  of  Benton  county ;  and  on  the  11th  of 
February,  1848,  the  said  decree  was  reversed. 

The  defendant  in  error  then  cited  the  said  Price  again  to 
settle  his  accounts  ;  and  on  that  settlement,  the  said  Price  en- 
deavored to  prevent  a  decree  being  rendered  against  him,  by 
showing  the  fact  that  the  former  balance  found  against  him 
had  been  paid  by  his  security,  the  plaintiff  in  error.  This 
defence  prevailed  in  the  said  Orphans'  Court,  and  the  petition 
and  citation  calling  upon  said  Price  to  settle  as  aforesaid  were 
dismissed.  From  this  decision  of  the  Orphans'  Court  the  de- 
fendant in  error  took  a  writ  of  error,  and  at  the  June  term, 
1850,  of  the  Supreme  Court,  the  said  last  named  decree  was 
reversed,  and  the  cause  remanded. 

On  the  second  Monday  of  November,  1850,  the  Orphans' 
Court  of  Benton  county  rendered  another  decree  against  the 
said  Price,  for  the  same  amount  as  that  rendered  on  the  17th 
of  January,  1845.  From  this  decree  another  writ  of  error 
was  sued  out  by  said  Price  to  the  Supreme  Court,  and  at  the 
June  term  of  said  Court,  1852,  it  was  affirmed. 
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The  record  further  shows,  that  when  the  estate  of  Bums 
was  finally  distributed  by  the  defendant,  it  was  worth  in  money 
and  property  the  rise  of  ten  thousand  dollars.  It  further  ap- 
pears, that  some  of  thfe  distributees  or  legatees  are  solvent, 
and  some  are  insolvent ;  that  the  said  Price  also  is  insolvent 
These  are  all  the  facts  deemed  material  to  a  proper  under- 
standing of  the  case.  •> 

Thereupon  the  Court  charged  the  jury,  that  if  they  believed 
all  the  foregoing  evidence,  they  must  find  for  the  defendant ; 
to  which  the  plaintiff  excepted. 

The  court  further  charged  the  jury,  that  although  they 
might  believe  the  estate  of  said  testator  Wm.  Burns,  dec'd, 
was  solvent,  yet,  if  they  believed  all  the  evidence,  they  must 
find  for  the  defendant.  To  this  charge  also  the  plaintiff  ex- 
cepted, and  prayed  the  court  to  charge  the  jury,  *'  that  if  they 
believed  that  on  the  17th  of  January,  1845,  the  Orphans' 
Court  of  Benton  county  rendered  the  decree  against  Price,  as 
shown  in  the  foregoing  evidence :  and  if  executions  thereun- 
der issued,  as  shown  in  the  foregoing  evidence ;  and  if,  under 
executions  so  issued,  the  property  of  the  plaintiff  in  this  suit 
was  levied  on,  and  sold  by  the  sheriff  of  Dallas,  and  the  sher- 
iff of  Benton  counties,  as  shown  in  evidence ;  and  if  after- 
wards, and  before  this  suit  was  commenced,  the  said  decree 
so  rendered  by  said  Orphans'  Court  on  the  17th  of  January, 
1845,  was  reversed  by  the  Supreme  Court  of  Alabama,  as 
shown  in  the  foregoing  evidence ;  and  if  the  estate  of  the 
said  Wm.  Burns,  dec'd,  was  solvent,  then  the  plaintiff  in  this 
suit  is  entitled  to  recover."  The  court  refused  the  charge  thus 
asked,  and  the  plaintiff'  excepted. 

The  plaintiff  then  took  a  non-suit  and  his  bill  of  exceptions ; 
and  here  assigns  for  error  the  charges  of  the  court  as  given 
and  the  refusal  to  charge  as  prayed. 

Belser  &  Rice  &  Morgan,  for  plaintiff  in  error : 
1.  In  all  cases  of  promises,  express  or  implied,  made  to  or 
by  an  administrator,  after  the  death  of  the  intestate,  the  action 
lies  by  or  against  the  administrator  personally.  Therefore, 
where  an  administrator,  as  such,  has  by  use  of  process  collec- 
ted money,  under  a  judgment  which  is  afterwards  reversed, 
the  action  to  recover  it  back  must  be  against  him  personally. 
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Grier  v.  Huston,  8  Serg.  &  Eawle,  402 ;  Gilmer  v.  Weir,  8 
Ala.  R;  Bourdine  v.  Roper,  7  Ala.  R;  Whiteside  v.  Jen- 
nings, 19  Ala.  R. 

2.  The  fact,  that  the  administrator  has,  after  such  collection 
of  money  by  him  and  before  the  reversal  of  the  judgment 
under  which  he  collected  it,  made  a  final  settlement  of  the 
estate  and  paid  over  the  money  to  the  distributees,  is  no  bar 
to  such  action  to  recover  it  back  from  him.  If  such  fact  can 
be  made  available  at  all  for  the  defendant,  it  can  only  become 
so  by  proving  in  connexion  with  it  "  that  the  estate  of  the 
intestate  is  insolvent ; — because  if  there  are  assets,  he  may 
indemnify  himself."  Grier  v.  Huston,  supra,  8  ib.  402  ;  Sim- 
mons V.  Price,  21  Ala.  Rep;  1  Story's  Equity  Jur.  Section 
91  and  note ;  Alexander  v.  Fisher,  18  Ala.  Rep.  374. 

3.  Where  the  proof  shows  that  the  plaintiff,  thus  suing  to 
recover  back  money  made  out  of  his  property  by  execution 
sales,  was  one  of  several  securities  of  a  sheriff  who  was  ex 
officio  an  administrator,  and  that  the  executions  under  which 
the  sales  were  made  were  against  such  sheriff  and  all  his  sure- 
ties, the  action  cannot  be  defeated  by  proving  that,  after  the 
reversal  of  the  judgment,  the  defendant  as  administrator  ob- 
tained another  decree  against  the  plaintiff's  principal  and  the 
sureties.  Joyner  v.  Third  Sch.  Dist.  inEgremont,  3  Cushing's 
Rep.  667. 

4.  The  first  decree  is  absolutely  void,  because  the  judgment 
could  not  be  rendered  in  favor  of  the  administrator  Simmons, 
and  because  it  is  for  an  amount  which  had  already  been  ad- 
ministered on.     Price  v.  Simmons,  13  Ala.  749 ;  11  ib.  872. 

5.  All  the  executions  are  void,  because  founded  on  a  void 
judgment,  and  because  made  returnable  to  a  wrong  term  of 
the  court.  Westmoreland  v.  Hale,  11  Ala.  122 ;  15  ib.  576 ; 
3  ib.  707. 

6.  Money  raised  on  a  void  execution  is  not  assets  of  the 
estate.     7  Ala.  466 ;  8  ib.  72 ;  10  ib.  154. 

7.  The  administrator  can  recover  out  of  the  legatees.  9 
Ala.  803 ;  8  Serg.  &  Rawle,  402 ;  1  Story's  Eq.  Jur.  91. 

8.  The  money  can  be  recovered  back  from  Simmons  by 
Williams.  Stewart  v.  Connor,  9  Ala.  803;  7  ib.  486;  9 
Johnson,  201. 


JANUARY  TERM,  1853. 42_9 

Williams  v.  Simmons. 


Falkner,  contra: 

Although  where  a  judgment  is  reversed,  an  action  will  lie 
to  recover  back  money  collected  on  it,  as  a  general  rule ;  yet, 
if  in  equity  and  good  conscience  the  party  who  has  received 
it  is  entitled  to  it,  it  cannot  be  collected  in  an  action  of  ae- 
sumpsit.  See  Duncan  v.  Ware's  Ex'rs,  5  S.  &  P.  119 ;  Dupuy 
V.  Roebuck,  7  Ala.  484.  > 

If  an  administrator  pays  out  money  in  the  C3ur8e  of  hii 
administration,  without  notice  from  one  who  claims  it,  it  can- 
not be  recovered  back  from  him  in  an  action  of  assumpsit. 
See  Bourdine  v.  Roper,  adm.,  7  Ala.  R,  466 ;  Yarborough  v. 
Wise,  adm.,  5  Ala.  R.  292 ;  Wilson  v.  Sergeant,  12  Ala.  R. 
778 ;  Grier  v.  Huston,  8  Ala.  R.  402.  ^^ 

If  a  stake  holder  pays  money  over  to  the  person  supposed 
to  be  entitled  to  it,  before  notice,  it  cannot  be  recovered  by  an 
action  against  him.     See  Ivey  v.  Phifer,  11  Ala.  R.  535. 

An  agent  is  not  liable  to  be  sued  for  money  in  his  hands, 
which  he  has  paid  over  to  his  principal  before  notice  or 
demand.  See  Story  on  Agency,  §  301  and  note  on  page  381 ; 
Thompson  v.  Stickney,  6  Ala.  R.  579 ;  Upchurch  v.  Nos- 
worthy,  15  Ala.  R.  705;  Baring  et  al.  v.  Williams,  Treas., 
17  Ala.  R.  520 ;  1  H.  &  Johnson,  405. 

At  the  time  the  original  judgment  was  rendered,  it  should 
have  been  rendered  in  favor  of  the  distributees  of  the  estate, 
and  for  that  error  was  reversed  :  but  before  the  writ  of  error 
was  sued  out,  or  notice  given,  the  money  had  gone  into  the 
hands  of  those  entitled  to  receive  it  according  to  that  decision. 
See  Price  v.  Simmons,  13  Ala.  R.  749. 

If  the  distributees  of  the  estate  were  entitled  to  the  money 
at  the  time  they  received  it,  how  can  Williams,  in  "  equity 
and  good  conscience,"  recover  it  back.  Price,  his  principal, 
being  insolvent  ? 

If  Williams  recovers  in  this  action,  then  Simmons  must 
recover  back  from  the  distributees ;  he  must  also  collect  the 
present  decree  and  pay  it  over ;  the  law  always  discounten- 
ances useless  litigation,  and  does  not  require  this. 

GIBBONS,  J. — The  questions  presented  by  the  bill  of 
exceptions  in  this  case  must  be  considered  in  some  measure 
as  res  adjudicaUi  in  this  court.     In  the  case  of  Price  v.  Sim- 
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mons,  adm'r,  decided  in  this  court  at  the  last  term,  and  repor- 
ted in  21  Ala.  837,  the  court  uses  the  following  language : 
"There  is  nothing  to  protect  Simmons  from  a  recovery  by 
Williams,  in  his  action  in  the  Circuit  Court  of  Tallapoosa,  for 
the  money  paid  to  him  by  Williams  under  the  decree  of  the 
Orphans'  Court  against  Price,  which  was  afterwards  reversed." 
Price  was  then  seeking  to  reverse  the  decree  of  the  Orphans' 
Court  of  Benton  county,  because  he  was  not  allowed  a  credit 
for  the  money  paid  by  Williams,  the  present  plaintiff,  on  the 
first  decree  rendered  in  the  Orphans'  Court  of  Benton  against 
him,  and  which  was  afterwards  reversed  in  this  court.  This 
court  affirmed  the  last  decree  of  the  Orphans'  Court  of  Benton 
county  against  Price,  on  the  ground  that  Simmons,  the  de- 
fendant in  error,  had  no  defence  against  the  present  plaintiff 
in  error,  to  avoid  the  recovery  by  him  for  the  money  which  he 
had  paid  on  the  first  decree  against  Price.  The  question  now 
presented  is  substantially  the  same  as  the  one  presented  in 
that  case,  and  but  that  the  parties  are  different  in  this  case  it 
would  amount  to  res  adjudicata.  We  feel  bound  to  regard 
the  decision  in  that  case  as  entirely  decisive  of  this.  Were  it 
otherwise,  however,  and  were  the  question  now  presented  on 
the  record  before  us  for  the  first  time,  we  should  adopt  the 
same  conclusion. 

A  judgment  reversed  is  regarded  as  if  it  had  never  existed, 
and  the  parties  are  restored  to  their  rights  as  they  were  before 
it  was  rendered.  Dupuy  v.  Roebuck,  7  Ala.  484 ;  Simmons, 
adm'r,  v.  Price,  adm'r,  18  ib.  405.  Before  the  first  judgment 
was  rendered  against  Price,  the  defendant  in  error  had  no 
claim  whatever  upon  Williams ;  nor  did  such  claim  arise,  until 
the  decree  was  rendered,  and  execution  returned  "no  property" 
as  to  Price.  Clay's  Digest,  806  §  45.  It  follows  necessarily, 
then,  that  when  the  judgment,  which  was  the  very  basis  of 
the  claim,  was  reversed,  the  right  growing  out  of  it  to  collect 
the  money  from  Williams,  on  the  return  of  "  no  property  "  as 
to  Price,  ceased  to  exist. 

After  the  reversal  of  the  first  decree,  then,  the  defendant 
in  error  held  the  position  of  a  party  who  had  possessed  him- 
self of  the  property  of  another,  without  even  the  color  of 
right  to  retain  it.  True,  he  had  the  right  when  he  acquired 
the  possession,  but  he  has  since  lost  it,  and  his  possession  has 
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become  tortious ;  nor  will  the  fact  that  he  has  since  obtained 
another  decree  against  Price,  avail  him  in  a  court  of  law. 
That  decree  cannot  have  a  retrospective  operation,  and  relate 
back  so  as  to  make  that  legal  which  was  before  illegal  and 
tortious. 

A  different  rule  might  perhaps  prevail,  if  the  claim  against 
the  plaintiff  had  existed  anterior  to  the  decree,  and  indepen- 
dent of  it.  Then  the  right  to  withhold  would  probably  arise 
on  principles  governing  setts-off,  and  allow  the  defendant  in 
error  to  retain  in  his  hands  what  was,  ex  cequo  et  bono,  his  own. 
But  the  right  to  a  sett-off,  to  be  available,  must  be  perfect  at 
the  time  of  suit  brought,  and  not  acquired  during  its  pendency. 

But  it  is  insisted,  that  the  defendant  holds  the  position  of 
an  agent  or  stake-holder,  and  having  paid  over  the  money  to 
the  legatees,  innocently,  with  the  full  belief  that  it  belonged 
to  the  estate,  and  without  notice  that  a  writ  of  error  would 
be  sued  out,  therefore  he  ought  not  to  be  held  liable  to  refund. 
The  law  cited  as  applicable  to  an  innocent  agent  or  stake- 
holder who  pays  money  to  the  party  for  whom  he  ostensibly 
receives  it,  without  notice  that  there  is  any  other  or  better 
claim  to  it,  is  conceded.  If  the  facts  of  the  present  case  war- 
ranted the  application  of  the  principles  which  govern  in  such 
cases,  the  position  would  undoubtedly  be  well  taken.  But  it 
is  conceived  that  those  principles  do  not  apply  to  the  present 
case.  The  money  was  not  received  by  the  defendant  in  error 
as  an  agent  merely,  or  as  a  stake-holder,  who  receives  money 
voluntarily  paid  ;  but  it  was  collected  by  him  purely  on  the 
ground  that  he  had  the  legal  right  to  collect  it,  and  that  right 
he  had,  as  he  supposed,  established  by  law.  He  proceeded 
upon  his  judgment,  and  forced  the  collection  of  the  money 
from  the  plaintiff  by  execution.  He  did  not  receive  the  mo- 
ney in  the  right  of  another  person,  but  in  his  own  right  as 
administrator  de  bonis  non.  He  was  bound  to  see,  and  doubt- 
less, as  he  supposed,  did  see  that  his  proceedings  were  legal. 
In  the  collection  of  the  money  he  stood  strictly  upon  his  legal 
rights,  and  he  cannot  complain  that  the  plaintiff  in  error,  after 
the  judgment  is  reversed,  stands  upon  his;  nor  can  he  be  said 
to  hold  the  position  of  one  paying  out  money  without  notice 
that  there  was  an  adverse  claim  to  it  in  his  hands.  The  fact 
that  he  collected  the  money  forcibly  by  law,  and  alone  upon 
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the  ground  of  legal  right  in  himself,  must  always  affect  him 
with  notice,  so  far  as  respects  the  rights  of  the  plaintiff  in 
error. 

Again,  it  is  insisted  that  the  plaintiff  in  error  ought  not  to 
recover,  because  his  right  is  not  founded  in  equity  and  good 
conscience ;  and  in  support  of  this  position,  we  are  referred  to 
the  cases  of  Duncan  v.  Ware's  Ex.,  5  S.  &  P.  119,  and  Dupuy 
V.  Eoebuck,  7  Ala.  484.  We  do  not  intend  to  contravene 
these  cases,  or  in  any  manner  question  their  authority.  But 
how  does  this  case  stand  as  regards  equity  and  good  conscience  ? 
The  actual  debt  from  Price  to  the  defendant  in  error  has  been 
paid  by  the  plaintiff  in  error.  This  is  admitted,  and  yet  the 
defendant  in  error  has  another  judgment  against  Price  for  pre- 
cisely the  same  amount,  and  for  the  same  cause  of  action. 
The  plaintiff  in  error  is  still,  as  before,  his  security  on  his  bond 
as  sheriff,  and  liable  to  respond  for  his  defaults.  He  is  then 
as  liable  in  law  to  pay  the  last  judgment,  as  he  was  the  first. 
If  the  defendant  did  not  intend  to  enforce  that  judgment, 
why  go  through  the  useless  ceremony  of  recovering  it  ?  The 
only  way  in  which  the  parties  can  be  placed  on  equal  grounds, 
is  to  let  the  plaintiff  have  his  judgment,  by  which  he  may 
defend  himself  against  the  liability  created  by  the  second 
judgment  in  the  Orphans'  Court  of  Benton  against  Price. 
We  think  this  is  required,  as  well  by  principles  of  equity  and 
good  conscience,  as  by  the  rules  of  law. 

The  question  is  not  presented  on  this  record,  as  to  what  the 
position  of  the  defendant  in  error  would  be,  if  the  estate 
which  he  represents  had  been  insolvent,  and  on  such  a  state 
of  facts  we  express  no  opinion.  We  have  but  to  add,  that  the 
court  below  erred  in  its  charges  to  the  jury,  and  in  refusing 
to  give  the  charge  prayed  by  the  plaintiff.  The  latter  charge 
we  think  a  correct  statement  of  the  law  arising  upon  the  facts 
in  evidence,  and  should  have  been  given. 

The  non-suit  in  the  court  below  is  therefore  set  aside,  and 
the  cause  remanded. 

Chilton,  C.  J.,  not  sitting. 
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HAMNER,  Adm'r,  vs.  SMITH. 

1.  In  the  construction  of  deeds  the  cardinal  rule  its,  to  arrive,  if  possible,  at  the 
true  intent  and  meaning  of  the  grantor,  from  a  fair  consideration  of  the  whole 
instrument,  and  then  to  give  effect  to  that  intention,  if  it  can  be  done  without 
violating  any  rule  of  law  ;  and  if  the  iustrument  beai-s  upon  its  face  evidence 
that  it  was  written  by  a  persou  uuskilled  in  legal  technicalities,  a  much  grea- 
ter latitude  of  construction  is  indulged,  than  when  it  is  formal  and  t.echnical, 
and  appears  to  have  been  drawn  by  a  skillful  draftsman. 

2.  A  deed  of  gift  was  in  these  woi-ds,  viz:  "  Know  all  men  by  these  presents, 

that  I,  A.  O.,  for  the  love  and  affection  I  have  for  my  daughter  Mary,  that  I 
have  given  her  a  certain  negi-o  girl  named  Eliza,  about  ten  years  old,  with  all 
her  issue ;  which  said  negroes  I  wan-ant  and  defend  to  the  said  Mary  dui-iog 
her  life,  and  to  her  heirs  afterwards,  (especially  those  who,  in  the  course  of 
Providence,  may  live  the  longest  with  her,)  against  the  lawful  claims  of  any 
person  or  persons  whatsoever."     Held : 

That  the  donor's  daughter  took  an  absolute  estate  in  the  slaves,  and  not  a  life 
estate  merely. 

3.  The  ca»e  of  Ewing  v.  Standifer.  18  Ala.  400,  re-affirraed. 

Error  to  the  Circuit  Court  of  Wilcox. 
Tried  before  the  Hon.  Ezekiel  Pickens. 

This  was  aa  action  of  trover,  brought  by  the  plaintiff  in 
error,  as  the  administrator  of  Mary  Williamson,  deceased,  to 
recover  for  the  conversion  of  five  negro  slaves ;  and  the  court 
having  decided  upon  a  question  of  law,  during  the  progress 
of  the  trial,  adversely  to  the  plaintiff,  he  took  a  bill  of  ex- 
ceptions, which  was  sealed  by  the  presiding  judge,  and  sub- 
mitted to  a  non-suit  under  the  statute,  which  he  now  moves 
to  set  aside. 

It  appears  from  the  bill  of  exceptions,  that  the  plaintiff's 
intestate  had  the  slaves  in  her  possession  before  and  at  her 
death,  and  claimed  them  under  a  deed  in  the  words  following: 

"State  of  North  Carolina,  )  Know  all  men  by  these 
Cumberland  County. )  presents,  that  I,  Alexander 
Graham,  sr.,  for  the  love  and  affection  I  have  for  my  daugh- 
ter, Mary  Gordon,  that  I  have  given  her  a  certain  negro  girl 
named  Eliza,  about  ten  years  old,  with  all  her  issue ;  which 
said  negroes  I  warrant  and  defend  to  the  said  Mary  Gordon 
during  her  life,  and  to  her  heirs  afterwards,  (especially  those 
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who,  in  the  course  of  Providence,  may  live  the  longest  vs^ith 
her,)  against  the  lawful  claims  of  any  person  or  persons  what- 
soever; as  witness  m3'-  hand  and  seal,  this  17th  of  February, 
A.  D.  1813."  his 

(signed)  "Alexander  ><  Graham." 

mark. 

The  plaintiff's  intestate  was  shown  to  be  the  grantee  in  the 
deed,  and  the  defendant  was  her  daughter.  It  was  also  proved 
that  the  said  Mary  had  several  children,  some  of  whom  were 
living,  and  others  had  died  before  her  decease,  and  had  left 
children  who  were  living. 

The  question  in  the  court  below  turned  upon  the  construc- 
tion of  the  deed  above  copied.  If  it  vested  the  entire  pro- 
perty to  the  slave  Eliza  in  Mary,  the  donor's  daughter,  then 
the  plaintiff,  her  administrator,  was  entitled  to  recover ;  but 
if  she  became  entitled  only  to  a  life  estate,  then  her  estate, 
of  course,  determined  upon  her  death. 

His  honor,  the  circuit  judge,  was  of  opinion,  and  so  charged 
the  jury,  that  the  effect  of  the  deed  was  to  vest  a  life  estate 
in  Mary  Gordon,  since  Mrs.  Williamson,  and  that  her  admin- 
istrator could  not,  therefore,  recover.  Many  charges  were 
asked  by  the  plaintiff's  counsel,  construing  the  instrument 
as  attempting  to  create  an  estate  tail,  a  contingent  remainder, 
or  as  vesting  the  absolute  property  in  Mrs.  Gordon ;  all  which 
were  refused.  The  plaintiff  excepted  to  these  several  rulings 
of  the  court,  and  he  here  assigns  them  for  error. 

Watts,  Judge  &  Jackson,  for  plaintiff'  in  error : 

1.  The  true  construction  of  the  deed  shown  in  the  bill  of 
exceptions  shows,  that  in  so  many  words,  an  absolute  estate 
in  the  negro  is  given  to  Mary  Gordon,  the  plaintiff's  intestate. 
The  gift  is  not  limited  to  the  lifetime  of  the  first  taker.  It  is 
simply  the  covenant  of  warranty  which  extends  during  the 
lifetime  of  the  first  taker,  and  her  heirs  afterwards.  The  gift 
of  the  estate  in  the  negro  is  altogether  different  from  the  cov- 
enant of  the  warranty,  and  is  perfect  without  it. 

2.  But  if  it  should  be  held,  that  the  deed  is  inartificially 
drawn,  and  that  the  clause  under  the  warranty  limits  and 
controls  the  gift,  still,  the  question  arises,  whether,  according 
to  the  rule  in  Shelly's  case,  there  is  not  an  absolute  estate  in 
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the  first  taker,  and  not  simply  a  life  estate  ?  The  rule  is,  that 
where  the  terms,  "  heirs"  or  "  issue,"  or  '*  heirs  of  the  body" 
or  "  issue  of  the  body,"  are  used,  and  no  other  words  are  used 
which  explain  and  control  these  terms,  they  are  words  of 
limitation,  and  not  words  of  purchase.  The  words  of  expla- 
nation must,  clearly  and  unequivocally,  indicate  that  these 
terms  are  used  to  designate  a  class.  4  Kent  marginal  p.  229, 
230;  Price  v.  Price,  5  Ala.;  Machen  v.  Machen,  15  Ala. 
373 ;  Lenoir  v.  Rainey,  15  Ala, ;  Ewing  v.  Statidifer,  18  Ala. 
400;  Isbell  v.  Macklin  et  al.,  deciied  at  this  term  of  the 
court. 

3.  The  words  in  this  deed  which,  it  is  said,  explain  and 
qualify  the  word  "  heirs,"  viz :  "  especially  those  who,  in  the 
course  of  Providence,  may  live  the  longest  with  her,"  are  too 
indefinite  and  uncertain  to  amount  to  any  explanation.  The 
explanation  is  more  uncertain  and  indefinite  than  the  thing 
to  be  explained.  These  words  do  not  exclude  the  idea  that 
the  whole  of  the  "  heirs"  are  to  take.  What  ones  do  not 
take  ?  Can  any  answer  be  given  ?  But  to  give  the  most  fa- 
vorable construction  to  these  words  contended  for  by  the 
counsel  for  the  defendant  in  error,  still,  the  persons  intended 
by  the  term  "  heirs"  would  take  under  this  deed  both  as  heirs 
and  purchasers.  The  rule  is  well  established,  that  they  can- 
not take  both  as  heirs  and  purchasers.  If,  under  the  terms 
of  the  deed  or  will,  they  can  take  as  heirs,  then  they  cannot 
take  as  purchasers.  See  Ewing  v.  Standifer,  18  Ala.  supra. 
The  decision  in  this  case  is  supported,  to  the  fullest  extent, 
by  the  authorities,  English  and  American.  Price  v.  Price,  6 
Ala. ;  4  Kent  (marginal)  226,  227,  228,  and  the  English  au- 
thorities cited  by  him. 

Lapsley  &  HuNTEH  and  Elmore,  contra: 

The  plaintiff's  intestate  took  only  an  estate  for  life  under 
the  deed,  on  the  following  grounds : 

At  common  law,  any  one  could  limit  property  to  another 
for  life,  and  then  to  any  one  who  must  live  within  twenty -one 
years  and  nine  months  of  the  death  of  the  first  taker.  Shel- 
ley's case  was  simply  an  application  of  this  rule  to  a  particu- 
lar deed.  That  rule  is  the  law  of  this  court,  but  it  is  not  in- 
consistent with  our  position.     While  the  rule  itself  has  beeu 
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sustained,  it  has  been  kept  within  its  exact  limits,  both  here 
and  in  England,  and  the  courts  have  escaped  from  it  when- 
ever they  could,  by  laying  hold  of  any  expression  in  the  deed 
which  showed  that  the  word  "  heirs,"  or  "  issue,"  was  not  used 
in  its  general  technical  sense,  but  applied  to  persons  living 
within  the  limited  time.  Shelley's  case,  1  Coke's  E,  89  ;  Bell 
V.  Hogan,  1  Stew.  536 ;  Price  v.  Price,  5  Ala.  578 ;  Woodley 
V.  Findley,  9  Ala.  Eep.  716 ;  Darden  v.  Burns,  6  Ala.  E.ep. 
363 ;  Williams  v.  Graves,  17  Ala.  R.  62 ;  Flinn  v.  Davis,  18 
Ala.  R.  132. 

The  deed  is  very  inartificially  drawn,  and  this  is  a  very 
strong  argument  against  applying  strict  technical  rules  to  it. 
Saunders  v.  Saunders,  20  Ala.  710. 

The  explanatory  words  are  put  in  the  form  of  a  warranty, 
but  no  one  can  suppose  that  a  real  warranty  was  intended. 
The  words  of  explanation  show  conclusively  that  the  donor 
was  not  speaking  of  the  general  line  of  descent,  was  not  using 
the  word  "  heirs"  in  its  technical  sense,  but  as  descriptive  of 
a  class  of  persons  who  must  be  living  within  the  lifetime  of 
said  Mary  ;  for  how  could  they  live  with  her,  unless  born  be- 
fore her  death 't 

It  is  objected,  that  the  words  in  brackets  are  too  uncertain. 
We  reply,  that  they  are  not  uncertain  as  to  the  matter  for 
which  we  mainly  use  them.  They  are  used  by  the  donor 
simply  as  a  definition  of  the  word  "heirs."  As  to  what  par- 
ticular persons  are  meant,  there  may  be  some  doubt ;  but  there 
can  be  no  doubt,  whatever,  as  to  the  class  of  persons,  to- wit : 
a  class  living  in  the  lifetime  of  the  first  taker.  But  the  words 
are  sufiiciently  certain,  even  if  particular  persons  were  to  be 
designated.  We  can  give  the  word  "especially"  two  reason- 
able meanings,  either  one  of  which  will  give  certainty  to  the 
clause.  It  may  mean  "  to-wit,"  or  "  that  is  to  say,"  or  "  to  be 
more  particular;"  it  may  mean  "preferring,"  or  "giving 
preference,"  or  "  selecting,"  or  "taking  out  of  the  class  men- 
tioned" those  who  should  live  longest  with  her.    • 

It  is  also  objected,  that  the  limitation  is  void,  because  where 
persons  may  take  as  legatees  or  heirs,  they  shall  take  as  heirs, 
and  not  as  legatees ;  and  that  where  a  word  may  operate 
either  as  a  word  of  limitation  or  of  purchase,  it  shall  be  held 
a  word  of  limitation.     In  this  connection,  these  words  are 
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**v(xc,  etpreterea  nihil.,''''  as  will  appear  from  an  examination  of 
the  cases  in  our  own  court.  In  none  of  them  has  any  such 
rule  been  permitted  to  enlarge  the  first  taker's  life  estate  into 
an  absolute  one,  where  there  were  any  words  in  the  deed  or 
will  to  limit  the  generality  of  the  word  '*  heirs"  or  "  issue." 
See  the  cases  in  1  Stew.  R.  536  ;  9  Ala.  716 ;  17  ib.  62 ;  18 
ib.  132. 

The  case  of  Ewing  v.  Standifer,  18  Ala,  400,  which  is 
pressed  upon  the  court,  simply  decides  the  old  doctrine,  that 
where  the  deed  contains  no  explanatory  words,  the  word 
"  heirs"  gives  the  first  taker  the  whole  estate.  The  words  of 
the  opinion  are :  "  There  is  no  other  expression  in  the  will, 
to  aid  us  in  construing  this  clause,  and  to  explain  the  term 
"  heirs."  How,  then,  can  this  case  be  decisive  of  the  present, 
where  explanatory  words  are  clearly  used  ?  But  there  is  one 
view  of  that  case  which  must  cause  it  to  be  overruled,  when- 
ever the  same  facts  are  presented.  The  expression,  "  to  be 
equally  divided  among  her  heirs  at  her  death,"  seems  to  have 
been  entirely  overlooked.  If  full  eflfect  is  given  to  that  ex- 
pression, it  is  fatal  to  the  conclusion  there  attained  by  the 
court,  for  two  reasons:  1,  The  cases  of  Bell  v,  Hogan,  Wil- 
liams V.  Graves,  Flinn  v.  Davis,  and  all  the  others  of  that 
class,  proceed  on  the  ground,  that  the  limitation  is  not  too  re- 
mote, when  there  is  any  expression  or  direction  which  will 
necessarily  produce  an  absolute  vesting  of  the  title  within  the 
limited  time ;  and  no  direction  could  more  decisively  have 
that  effect,  than  an  order  to  divide  at  the  death  of  the  first  taker. 
2.  All  the  authorities  agree,  that  if  the  deed  or  will  orders 
a  distribution  or  division  of  the  property,  different  from  that 
of  the  law  by  heirship,  then  the  words  are  held  words  of  pur- 
chase, and  not  of  limitation ;  and  if  such  division  is  not  at  a 
period  too  remote,  it  will  make  the  provision  effectual.  A 
direction  to  divide  *'  equally"  among  all  the  heirs,  is  different 
from  the  law's  division.  The  law  gives  it  equally,  only  when 
the  heirs  all  stand  in  the  same  relation.  Under  the  will,  chil- 
dren and  grand-children  would  take  equally,  per  capita ;  un- 
der the  law,  they  would  take  unequally,  per  stirpes. 

The  true  construction  of  the  deed  is  this :  If  the  words  in 
brackets  are  taken  only  as  a  definition  of  the  word  "  heirs," 
ar.d  are  rejected  as  too  uncertain  to  give  the  property  to  any 
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particular  person,  then  the  first  taker  has  a  life  estate,  with 
remainder  to  her  heirs  living  at  her  death ;  and  if  the  words 
in  brackets  are  sufficiently  certain,  not  only  to  fix  the  class  al- 
luded to,  but  to  give  the  property  to  those  who  should  actually 
live  the  longest  with  said  Mary,  then  she  takes  a  life  estate,  and 
there  is  a  contingent  remainder  to  those  who  shall  live  the  long- 
est with  her ;  and  if  there  were  no  such  persons  then  in  exist- 
ence, to  go  to  her  heirs  living  at  her  death. 

CHILTON,  C.  J. — The  question  to  be  decided  by  us  is, 
whether  the  deed  from  Alexander  Graham  vested  in  the  in- 
testate the  absolute  property  or  only  a  life  interest  in  the  slave 
Eliza,  who  is  the  mother  of  the  other  slaves  in  controversy. 

The  cardinal  rule  which  must  govern  in  all  such  inquiries 
is,  to  arrive,  if  possible,  at  the  true  intent  and  meaning  of  the 
grantor,  from  a  fair  consideration  of  the  whole  instrument, 
and  then  to  give  effect  to  such  intention,  if  it  can  be  done 
without  a  violation  of  any  rule  of  law.  In  arriving  at  this 
intention,  it  is  proper  to  have  regard  to  the  character  of  the 
written  instrument,  as  to  whether  it  is  formal  and  technical, 
bearing  upon  its  face  evidence  of  its  having  been  prepared  by 
a  skillful  draftsman,  or  is  inartificial,  affording  proof,  by  the 
language  in  which  it  is  couched  and  the  collocation  of  its  sen- 
tences, that  it  was  written  b}''  a  person  unskilled  in  legal  tech- 
nicalities, and  probably  unacquainted  with  the  meaning  and. 
force  of  many  expressions  employed  in  it.  In  construing  the 
former,  it  would  be  proper  to  subject  it  to  the  technical  rules 
of  law  as  most  likely  to  lead  to  a  correct  result,  while  with 
respect  to  the  latter,  a  much  greater  latitude  of  construction 
is  indulged.     Saunders  v.  Saunders,  20  Ala.  Rep.  710. 

Conceding,  however,  that  the  instrument  before  us  was 
drawn  by  a  man  wholly  unacquainted  with  legal  forms,  and 
applying  to  it  the  most  liberal  rules  of  interpretation,  it  is  im- 
possible, we  think,  to  arrive  at  the  conclusion  that  the  donor 
designed  to  give  to  his  daughter  a  life  estate  merely.  He 
gives  the  slave  and  all  her  issue  to  her,  not  for  life,  but  abso- 
lutely, without  any  qualification  as  to  the  duration  of  her  in- 
terest contained  in  the  granting  words.  Had  he  intended  her 
to  take  only  a  life  interest,  it  is  quite  improbable  that  the 
grantor,  however  artless  and  ignorant  he  may  have  been, 
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would  have  omitted  the  simple  words  qualifying  the  grant — 
"  I  give  to  my  daughter  for  life,"  or  "  to  have  and  hold  during 
her  life,"  &c.  Such  language  would  readily  occur  to  the  most 
uncultivated  mind,  capable  of  comprehending  the  commonest 
forms  of  expression ;  and  its  omission  is  pretty  clear  proof, 
that  it  was  not  intended  to  make  the  instrument  so  operate. 
He  declares,  "  I  have  given  her  a  certain  negro  girl  named 
Eliza,  about  ten  years  old,  with  all  her  issue," — and  no  doubt 
laboring  under  the  impression,  not  uncommon  among  those 
ignorant  of  law,  that  a  title  is  not  perfect  unless  assured  by 
what  they  call  "  a  general  warranty  deed,"  he  proceeds  to  in- 
sert a  warranty :  "  which  said  negroes  I  warrant  and  defend 
to  the  said  Mary  Gordon  during  her  life  " — that  is,  he  would 
protect  her  title  and  ownership  so  long  as  she  should  live,  and 
after  her  death,  when  her  heirs  should  come  to  the  succession, 
he  would  in  like  manner  protect  their  title — "  and  to  her  heirs 
afterwards,  (especially  those  who  in  the  course  of  Providence 
may  live  the  longest  with  her)  against  the  lawful  claims  of 
all  persons,"  &c.  He  would  not  only  protect  the  interest 
which  might,  subsequently  to  his  daughter's  death,  vest  in  her 
heirs,  but  he  would  feel  under  peculiar  obligations  to  see  to  it 
that  the  interests  in  the  property  of  those  of  the  heirs  who 
had  lived  the  longest  with  her,  should  be  rendered  available 
to  them. 

It  is  insisted,  that  a  warranty  in  a  deed  of  gift  is  nugatory. 
Grant  this ;  but  the  donor  was  unleai-ned  in  the  law,  and  con- 
sequently may  not  have  known  that  such  was  the  fact 
Whether  he  did  or  not,  however,  makes  no  difference ;  for  it 
is  impossible,  by  any  just  rule  of  construction,  to  construe  the 
words  of  this  warranty  into  a  grant  to  the  heirs  of  Mary 
Gordon,  thus  limiting  her  to  a  life  estate.  H  the  design  was 
to  create  a  life  estate,  with  remainder  over,  to  take  effect  upon 
the  death  of  Mary,  to  whom  is  the  remainder  limited  ?  The 
slave  is  warranted  to  her  during  her  life,  and  to  her  heirs  af- 
terwards. If  this  creates  a  remainder,  it  is  in  favor  of  all  the 
heirs  of  Mary ;  but  how  can  this  consist  with  the  expression, 
"  especially  those  who,  in  the  course  of  Providence,  should 
live  the  longest  with  her  ?"  To  give  the  property  to  all,  and 
especially  to  some  of  the  class,  which  latter  expression  im- 
plies an  exclusion  of  such  of  them  as  did  not  live  the  longest 
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with  Mary,  is  repugnant  in  itself ;  whereas,  treating  it,  as  it 
was  evidently  designed  by  the  donor,  as  a  guaranty  on  his 
part  to  protect  and  maintain  the  title  to  all  the  heirs,  and 
especially  to  those  who  should  live  longest  with  the  donee, 
although  inoperative  as  a  warranty,  yet,  to  one  ignorant  of 
that  fact,  there  is  nothing  repugnant  or  absurd  about  it ;  and 
this  view  harmonizes  with  the  inartificial  character  of  the 
instrument. 

But  conceding  the  words  "  warrant  and  defend,"  as  used  in 
this  deed,  to  be  equivalent  to  "grant,"  or  "give,"  and  even 
then,  it  is  very  clear,  according  to  numerous  authorities  of  this 
and  other  courts,  that  an  absolute  estate  vested  in  the  first 
taker.  It  is  supposed  that  the  word  "  heirs  "  is  qualified  by 
the  expression  "  especially  those  who  shall  live  the  longest 
with  her,"  inasmuch  as  they  could  not  be  her  heirs  while  living 
with  her.  Hence,  say  the  counsel,  the  term  designates  a  class, 
and  is  but  descriptio  personarum.  But  the  donor  does  not  limit 
the  property  to  her  heirs  while  she  is  living,  but  afterwards — 
after  her  death,  then  to  her  heirs  and  especially  to  those  heirs 
who  before  her  death  had  lived  the  longest  with  her.  We 
cannot  see  how  this  expression  can  convert  the  term  "  heirs" 
into  a  designation  of  a  particular  class,  who  are  to  take  from 
the  donor,  under  the  deed,  and  not  as  heirs  of  Mary  Gordon. 

We  have  listened  with  much  attention  to  the  argument  of 
the  learned  counsel,  in  opposition  to  the  authority  of  the  case 
of  Ewing  v.  Standifer,  18  Ala.  Kep.  400 ;  and  having  exam- 
ined that  decision  with  much  care,  we  do  not  hesitate  to  re- 
afl&rm  it  as  the  law.  As  to  the  words  of  distribution  super- 
added to  the  limitation  over  in  that  case,  and  which  the  coun- 
sel supposes  entirely  escaped  the  observation  of  the  court,  we 
have  only  to  say,  they  have  overlooked  that  portion  of  the 
opinion ;  for  on  page  403,  in  quoting  from  Mr.  Lewis'  treatise 
on  the  law  of  perpetuity,  we  say,  speaking  of  the  terms  "issue 
and  heirs  of  the  body :"  They  are  generally  and  primarily 
words  of  limitation,  i.  e.  do  not  carry  the  legacy  to  the  person 
answering  that  description,  but  describe  and  regulate  the 
quantum  of  interest  to  be  taken  by  such  ancestor ;  and  this 
construction  is  not  varied  by  the  circumstance  of  words  of 
division  or  distribution  being  superadded  to  the  gift  to  the 
issue ;  nor  will  that  of  a  gift  over  in  default  of  issue  afford  a 
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sufficient  reason  for  construing  the  word  "  issue,"  otherwise 
than  a  word  of  limitation ;"  and  we  say  further  in  that  case, 
that  the  will  providing  for  a  distribution  equally  among  all 
the  heirs,  made  the  same  disposition  of  the  property  which 
the  law,  without  it,  made.  It  cannot  be  contended  that  our 
law  makes  an  unequal  division  of  the  property  among  the 
heirs — for  if  they  stand  in  equal  degree,  they  take  per  capita^ 
each  an  equal  share ;  if  some  of  them  who  would  have  inherited 
be  dead,  leaving  children,  the  latter  take^er  stripes — by  right 
of  representing  their  ancestors,  and  inherit  through  them. 

It  is,  however,  unnecessary  now  to  add  to  that  opinion,  since 
the  authorities  cited  in  it,  we  think,  fully  sustain  the  law  as 
there  declared.  In  the  case  before  us,  as  in  the  case  of  Ewing 
V.  Standifer,  there  is  nothing  showing  that  the  term  "  heirs  " 
has  any  other  than  its  primary  meaning.  The  expression  in- 
cluded in  parenthesis  ("  especially  those  who  may,  in  the  course 
of  Providence,  live  the  longest  with  her,")  which,  it  is  insisted, 
explain  and  limit  the  word  "heirs"  to  a  particular  class,  and 
make  it  a  description  of  the  particular  persons  to  take,  is  more 
general  and  indefinite  than  the  term  to  be  explained.  Those 
heirs  who  may  have  lived  the  longest  with  her,  might  have 
been  children,  or  grand  children,  or,  in  default  of  lineal  de- 
scendants, her  collateral  relations.  In  short,  they  must  fill 
the  character  of  heirs,  and  then  they  do  not  take  to  the  ex- 
clusion of  other  heirs.  But  we  re-assert  the  ancient  canon  of 
the  common  law,  that  when  they  take  in  the  character  of 
heirs,  they  must  take  in  the  quality  of  heirs,  (Jones  v.  Mor- 
gan, 1  Bro.  C.  R.  206 ;  4  Kent's  Com.  236,  top  page,  7th  ed. ;) 
and  consequently  cannot  take  as  purchasers. 

But  it  is  said  that  the  rule  which  is  invoked  is  odious,  and 
that  the  courts  are  astute  to  seize  upon  very  slight  circum- 
stances to  get  round  it.  For  my  own  part,  I  think  the  rule 
in  Shelley's  case  founded  in  wise  and  sound  policy.  It  fur- 
nished a  solid  and  stable  rule  of  property,  cut  off  strife  and 
litigation,  resulting  from  the  pursuit  of  loose  and  conjectural 
intentions,  by  giving  a  fixed  and  determined  meaning  to  cer- 
tain expressions ;  and  while  it  contributed  to  the  free  circula- 
tion of  property,  by  divesting  it  of  clogs  which  prevented  its 
alienation,  at  the  same  time  it  afforded  ample  scope  for  atten- 
tion to  future  provisions  to  meet  family  exigencies,  which  the 
29 
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interest  of  society  required  should  not  be  wholly  overlooked. 
Lewis  on  Perp.  4 ;  4  Kent,  227  mar. 

We  may  well  admire  judicial  acumen,  when  exerted  to  as- 
certain what  the  law  is,  in  order  that,  when  ascertained, 
whether  it  be  good  or  bad,  it  may  receive  from  the  judge  an 
implicit  obedience  ;  but  I  humbly  conceive  there  is  no  prin- 
ciple more  dangerous  in  the  administration  of  justice,  than 
that  which  justifies  the  resort  on  the  part  of  the  judge  to 
slight,  flimsy,  unsatisfactory  shifts  to  avoid  what  he  conceives 
to  be  an  odious  rule  of  law.  He  may  meet  the  justice  of  the 
particular  case,  but  the  precedent  unsettles  the  law,  and  tends 
to  make  shipwreck  of  principle.  In  a  word,  the  j  udge  becomes 
the  arbitrator,  rather  than  the  interpreter  of  the  law.  "  Bouv. 
Die.  Tit.  Judge."  I  would  not  be  understood  as  applying 
these  remarks  to  the  judge  who  tried  this  cause.  They  are 
general,  and  designed  as  a  response  to  that  class  of  decisions 
cited  by  the  learned  counsel,  which,  with  becoming  humility, 
I  conceive  to  be  obnoxious  to  such  criticism. 

After  the  best  examination  we  are  enabledto  give  this  case, 
we  all  agree  that,  in  either  view  of  this  instrument,  it  vested 
in  the  plaintiff's  intestate  the  absolute  property  in  the  slaves. 
It  follows  that  the  judgment  in  the  court  below  must  be 
reversed,  the  non-suit  set  aside,  and  the  cause  remanded. 


WHITE  vs.  WOKD,  Adm'r. 

1.  When  the  declaration  sets  out  a  noto  payable  "one  day  after  date,"  and  the 
note  oflFered  in  evidence  is  payable  "one  day  after,"  the  word  "  date"  being 

1^1  omitted,  the  variance  is  immaterial,  and  the  omission  will  be  supplied  by  in- 
tendment. 

3.  In  an  action  against  a  defendant  in  his  own  right,  he  cannot  set  oflF  a  debt  due 
to  him  as  administrator  or  guardian,  unless  he  has  been  charged  with  the  debt 

iii  on  final  settlement  had  in  the  Oourt  of  Probate  before  the  issue  of  the  writ. 

.  Error  to  the  Circuit  Court  of  Limestone. 
Tried  before  the  Hon.  Thomas  A.  Walker. 

Debt  by  the  defendant  in  error,  as  the  administrator  of 
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Jlmes  Word,  against  White,  as  the  maJcer  of  two  promissory 
notes,  each  payable  to  John  Taylor,  and  assigned  by  him  to 
the  intestate  in  his  lifetime ;  both  assignments  bearing  date 
May  13,  1853.  The  first  note  is  for  the  payment  of  $41  tVt 
on  the  2d  day  of  January,  1842  ;  the  other  is  in  these  words : 

"  20  27. — One  day  after  I  promise  to  pay  John  Taylor 
twenty  dollars  and  twenty-seven  cents,  value  rec'd.  January 
1,  1843.  (Signed)  Samuel  D.  White." 

The  defendant  pleaded,  nil  debet,  set-off  and  payment. 
On  the  trial,  the  plaintiff  offered  to  read  in  evidence  to  the 
jury  the  note  above  copied,  to  which  the  defendant  objected ; 
but  his  objection  was  overruled,  and  he  excepted.  The  de- 
fendant then  proved,  and  offered  in  evidence  under  his  plea 
of  set  off,  the  two  following  notes  : 

"  $60. — On  or  before  the  first  day  of  January  next,  we,  or 
either  of  us,  promise  to  pay  Samuel  D.  White,  administrator 
of  the  estate  of  W.  H.  White,  deceased,  sixty  dollars,  for  the 
hire  of  a  negro  girl  Malinda.  Witness  our  hands  and  seals, 
this  January  2,  1840. 

(Signed)  "  John  Taylor,  [Seal.] 

"  James  Word,  [Seal.]" 

''  $55. — On  or  before  the  first  day  of  January,  one  thousand 
eight  hundred  and  forty-three,  I  promise  to  pay  Samuel  D. 
White,  guardian  of  George  White,  fifty-five  dollars,  for  the 
hire  of  a  negro  girl  named  Malinda.  Given  under  my  hand 
and  seal,  this  1st  January,  1842. 

(Signed)  "John  Taylor,  [Seal]" 

The  defendant  then  proved  that  he  had  had  a  final  settle- 
ment in  the  Court  of  Probate,  both  of  his  administration  on 
the  estate  of  W.  H.  White,  and  his  guardianship  of  George 
White ;  and  that  on  these  settlements  he  had  been  charged 
with  all  the  negro  hires  ;  and  then  again  offered  to  read  said 
notes ;  but  the  court  refused  to  allow  it,  and  the  defendant 
excepted. 

The  said  settlements  in  the  Court  of  Probate  were  had  in 
August,  1852 ;  and  the  writ  in  this  case  was  issued  February 
19,  1849. 

The  errors  assigned  are  : 

1.  Allowing  the  plaintiff  to  read  in  evidence  to  the  jury 
the  note  objected  to ; 
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2.  The  refusal  to  allow  the  notes  offered  by  the  defendant 
under  his  plea  of  set  off,  to  go  to  the  jury  when  first  offered; 

3.  The  refusal  to  allow  said  notes  to  go  to  the  jury,  when 
offered  the  second  time  by  defendant. 

Robinson  &  Jones,  for  plaintiff  in  error ; 

1.  The  defendant  may  plead,  as  an  oflf-set,  any  money  de- 
mand upon  which  he  may  maintain  a  suit  in  his  own  name. 
6  Ala.  343  ;  1  ib.  93. 

2.  White  might  have  sued  on  these  notes  in  his  own  name. 
6  Ala.  401 ;  16  ib.  142 ;  19  ib.  244. 

3.  The  terms  "guardian"  and  "administrator"  are  but  a 
descriptio  personce,  and  do  not  indicate  the  right  in  which  the 
party  sues,  or  the  character  in  which  the  payee  receives  the 
note.     19  Ala.  244 ;  16  ib.  142. 

4.  To  indicate  the  right  in  which  the  plaintiff  sues,  or  the 
character  of  the  payee,  the  word  "  as  "  must  precede  these 
terms.     1  Chitty's  Pleading  233,  234. 

5.  There  was  error  in  admitting  the  note  offered  by  plain- 
tiff which  was  objected  to.  The  legal  effect  of  the  note 
offered  in  evidence  was  essentially  different  from  that  described 
in  the  declaration. 

Robert  C.  Brickell  and  Luke  Pryor,  contra: 

1.  The  objection  to  the  note  offered  in  evidence  by  the 
plaintiff  was  properly  overruled.  The  legal  effect  of  the  note 
is,  a  promise  to  pay  "one  day  after  date.^'' 

2.  The  notes  offered  in  evidence  by  the  defendant  below, 
under  his  plea  of  set-off,  were  properly  rejected.  They  are 
not  due  the  defendant  in  his  own  right,  but  as  guardian  and 
administrator :  they  are  not  mutual  debts.  19  Ala.  301 ;  18 
ib.  316;  13  ib.  710;  12  ib.  105. 

3.  The  final  settlements  of  the  defendant  with  the  Court  of 
Probate  were  had  in  August,  1852,  three  years  after  the  in- 
stitution of  this  suit.  To  be  the  subject  of  a  set-off,  a  debt 
must  be  a  valid  and  subsisting  demand  at  the  commence- 
ment of  the  suit.  Cox  v.  Cooper,  3  Ala.  256  ;  Harbin  v.  Levi, 
6  ib.  399  ;  Johnson  &  Wife  v.  King,  20  ib.  270. 

LIGON,  J. — The  first  point  arising  out  of  the  assignment 
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of  errors  relates  to  the  action  of  the  court,  in  overruling  the 
defendant's  motion  to  exclude  from  the  jury  the  note  for  $20 
yVoj  which  the  plaintiff  in  the  court  below  proposed  to  read 
under  his  declaration.  This  objection  is  founded  upon  a  sup- 
posed material  variance  between  the  note  set  out  in  the 
declaration,  and  the  one  proposed  to  be  read,  in  this :  the  de- 
claration, in  one  count,  sets  out  a  note  for  the  sum  of  $20  tVt^ 
payable  "one  day  after  t/ate,"  and  the  note  produced  and  read 
to  the  jury  is  for  the  sum  of  $20  yVo  ?  payable  "  one  day 
after,"  the  word  "  date  "  being  omitted.  This  variance  is  al- 
together too  immaterial  to  be  regarded.  The  court  will 
supply  the  word  "date,"  and  intend  that  the  note  was  payable 
one  day  after  its  date. 

The  remaining  assignments  of  error  have  been  already 
passed  upon  by  this  court,  in  cases  which  have  arisen  hereto- 
fore, and  we  are  content  to  follow  the  ruling  in  those  cases. 

In  Thomas  v.  Hopper,  5  Ala.  Rep.  442,  it  was  held,  that, 
in  an  action  against  a  defendant  in  his  own  right,  he  cannot 
offset  a  debt  due  to  him  as  administrator.  In  the  case  under 
consideration.  White  is  sued  for  his  individual  debt,  and  he 
proposes  to  offset  the  plaintiff's  demand  with  two  notes,  the 
one  due  him  as  administrator,  and  the  other  as  guardian. 
This  is  clearly  not  allowable.  See,  also,  Harbin  v.  Levi,  6 
Ala.  Rep.  399. 

But  it  is  contended,  however,  that,  if,  under  ordinary  circum- 
stances, he  would  not  be  allowed  to  use  these  notes  as  offsets, 
yet  the  rule  is  different  where  it  is  shown  that  he  has  settled 
up  the  estates  of  his  intestate  and  ward,  and  on  such  settle- 
ment has  been  charged  with  these  notes ;  that  in  such  case 
they  become  his  individual  property,  and  are  sets-off  in  his 
hands. 

When  such  settlements  take  place  before  the  issue  of  the 
writ  in  the  action  in  which  the  set-off  is  pleaded,  this  is  true, 
as  has  already  been  decided  by  this  court  in  the  case  of  Hall 
V.  Chenault,  13  Ala.  Rep.  710,  But,  we  apprehend,  the  plain- 
tiff in  error  has  not  brought  himself  within  the  rule  laid 
down  in  that  case.  The  writ  here  appears  to  have  been 
issued  on  the  19th  of  February,  1849,  and  the  set  off,  under 
which  the  plaintiff  in  error  claims  the  absolute  ownership 
of  these  notes,  did  not  take  place  until  August,  1852.    The 


446  :  ALABAMA.  I  ^</a 

JoaeB  T.  Parks. 


suit  against  him  had  been  pending  more  than  two  years,  be- 
fore he  became  entitled  in  his  own  right  to  the  proceeds  of 
either  of  the  notes^ proposed  as  sets-off ;  for,  until  a  final  set- 
tlement of  his  guardianship  and  administration,  the  money 
arising  from  them  would  have  been  the  assets  of  his  ward,  or 
of  the  estate  of  his  intestate.  There  is  nothing,  then,  to  pre- 
vent him  from  the  operation  of  the  rule,  which  requires  that 
a  set-oflf,  to  be  available,  must  be  owned  by  the  defendant 
and  due  when  the  writ  issues  in  the  suit  against  him.  Har- 
bin V.  Levi,  supra ;  Cox  v.  Cooper,  3  Ala.  Kep.  256. 

It  results  from  what  has  been  said,  that  there  is  no  error  in 
the  record,  and  the  judgment  must  be  affirmed. 


JONES  vs.  PARKS. 

1.  When  the  clerk's  certificate  that  a  deed  was  properly  recorded,  inisdescribes 
the  name  of  the  grantor,  by  substituting  another  name,  (as  McKinnie  for 
McKewin,)  it  is  not  sufficient  to  prove  a  compliance  with  the  registration  acts, 
and  to  render  the  record  admissible  in  evidence . 

2.  The  opinion  of  the  clerk  by  whom  the  deed  ought  to  have  been  recorded,  that 

the  deed  offered  in  evidence  was   the  one  which  was  recorded,  is  illegal  and 
inadmissible  as  evidence . 

Error  to  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  Robert  Dougherty. 

Detinue  by  Parks  against  Jones,  for  a  wagon  and  harness. 
The  plaintiff  claimed  under  a  deed  of  trust,  executed  on  the 
15th  January,  1846,  by  James  M.  McKewin,  to  said  Parks, 
as  trustee,  which  recites  that  the  grantor  is  justly  indebted 
to  Curry  &  Groce,  in  the  sum  of  $76  50,  and,  in  considera- 
tion of  said  indebtedness,  conveys  to  said  trustee  a  wagon 
and  harness,  in  trust  that  he  would  retain  them  until  default 
was  made  in  the  payment  of  said  debt,  and  then,  on  the  re- 
quest of  said  Curry  &  Groce,  would  take  said  property  into 
his  possession,  sell  it,  and  pay  the  debt  out  of  the  proceeds 
of  sale. 

On  the  trial  below,  "the  plaintiff  offered  said  deed  inevi- 
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dence,  on  proof  by  the  subscribing  witness  of  its  executioB ; 
he  also  offered  said  deed  in  evidence,  on  proof  of  its  probate 
and  registration  in  the  office  of  the  clerk  of  the  County  Court 
of  Talladega.  The  defendant  objected  to  said  deed's  going 
in  evidence,  first,  because  no  consideration  had  been  proved, 
and,  secondly,  because  said  deed  was  recorded  as  having  been 
executed  by  one  James  M.  McKmnie^  when  the  true  name 
of  the  grantor  was  James  M.  McKewin.  The  judge  of  pro- 
bate, who  was  clerk  of  the  County  Court  when  said  deed  wag 
executed,  was  introduced  as  a  witness,  with  the  book  of  re- 
cords, by  plaintiff,  and  stated,  that  said  deed  had  been  proven 
before  him,  and  left  with  him  for  registration ;  that  he  hand- 
ed it  to  his  deputy,  for  record,  &c.  On  examining  the  record, 
it  corresponded  with  the  deed  in  every  particular,  except  that 
the  name  of  the  grantor,  whenever  it  occurred,  was  written 
James  M.  McKinnie.  Said  witness  further  testified,  that  he 
was  in  the  habit  of  examining  the  work  of  his  deputy,  and 
that  he  had  no  doubt  that  this  was  the  record  of  the  deed  of 
trust,  though  he  had  never,  as  he  recollected,  examined  it 
before.  Defendant  objected  to  that  part  of  his  testimony 
which  is  as  follows :  "  He  had  no  doubt  that  this  was  the 
record  of  the  deed ;"  but  the  court  overruled  the  objection, 
and  defendant  excepted.  Plaintiff  stated,  that  he  expected 
to  prove  actual  notice  of  the  deed  on  defendant.  The  court 
suffered  the  deed  and  the  record,  as  aforesaid,  to  be  read  to 
the  jury,  on  plaintiff's  stating  that  he  would  show  a  consid- 
eration ;  and  defendant  excepted." 

The  endorsement  by  the  clerk  on  the  deed  certified,  "  that 
the  within  trust  deed  from  Jas.  McKinnie  to  Wm.  H.  Parks, 
was  filed  in  "  his  "office  on  the  17th  January,  1846,  and  was 
duly  recorded,"  &c. 

The  plaintiff  introduced  another  witness,  who  testified,  that 
a  contract  was  made,  in  1845,  between  one  Donnegan  and  said 
McKewin,  by  which  the  latter,  in  consideration  of  receiving 
the  wagon  and  harness  from  Donnegan,  agreed  to  pay  to 
Curry  k  Groce  about  the  sum  of  §75,  which  Donnegan  said 
he  owed  them.  He  also  proved  the  execution  of  a  note  for 
$76  by  McKewin,  dated  April  8,  1846,  and  payable  to  Cur- 
ry &  Groce  on  the  first  day  of  January  next  after  date :  also, 
an  instrument  in  writing,  of  the  same  date,  made  by  said  Mc- 
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Kewin,  acknowledging  that  lie  had  in  his  possession  a  wagon 
and  harness  which  he  was  to  retain  until  the  first  day  of  Jan- 
uary next  thereafter ;  and  that  if  he  paid  said  note,  he  was 
to  be  entitled  to  said  wagon  and  harness ;  but  if  not,  then 
Curry  &  Groce  were  to  be  entitled  to  them. 

Plaintiff  also  proved  the  execution  of  the  note  described 
in  said  deed  of  trust,  and  defendant  moved  to  exclude  "  each 
of  said  last  mentioned  notes  from  the  jury,  on  the  ground 
that  no  consideration  had  been  proved;"  which  motion  was 
overruled,  and  defendant  excepted.  There  was  also  evidence 
tending  to  establish  that  the  defendant  was  in  possession  of 
the  wagon  and  harness  before  suit  brought ;  and  the  record 
further  shows,  that  testimony  was  offered  tending  to  prove 
that  the  defendant  was  a  bona  fide  purchaser  of  the  wagon. 

Upon  this  evidence,  several  charges  were  requested  by  the 
defendant  below,  which  the  opinion  of  the  court  renders  it 
unnecessary  to  state    specifically.     The  errors  assigned  are : 

1.  In  permitting  the  deed  of  trust  to  go  in  evidence,  with- 
out proof  of  consideration. 

2.  In  permitting  the  clerk  to  give  his  opinion,  "  that  he  had 
no  doubt  it  was  the  record  of  the  deed." 

3.  In  permitting  the  deed  and  the  record  to  be  given  in 
evidence,  the  deed  having  been  recorded  in  the  name  of  Mc- 
Kinnie  instead  of  McKewin. 

4.  In  permitting  the  note  and  receipt  given  by  McKewin 
to  Curry  &  Groce,  to  be  read  in  evidence. 

5.  In  permitting  the  note  mentioned  in  the  deed  of  trust 
to  be  read  in  evidence,  without  proof  of  consideration. 

6.  In  refusing  each  one  of  the  charges  asked  by  plaintiff 
in  error. 

White  &  Parsons  and  John  White,  for  plaintiff  in  error : 

1.  The  plaintiff  below  sued  upon  the  deed  as  trustee,  and 
cannot  claim  under  the  receipt  acquired  by  McKewin,  that 
being  given  to  Curry  &  Groce.  The  suit  should  have 
been  brought  in  their  names. 

2.  At  the  time  the  deed  under  which  the  plaintiff  below 
claimed  was  made,  the  wagon,  &c.,  were  in  the  possession  of 
Jones,  who  claimed  adversely  to  McKcAvin,  the  grantor  in 
the  deed ;  the  deed,  therefore,  passed  no  title  to  Parks.  8 
Porter  237 ;  18  Ala.  21 ;  16  ib.  581. 
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8.  As  against  Jones,  the  plaintiff  below  should  have  proved 
a  consideration  for  the  deed.     16  Ala.  726. 

4.  The  record  of  the  deed  should  have  been  excluded. 
Dubose  V.  Young,  10  Ala.  365. 

Rice  k  Morgan,  contra: 

1.  Where  plaintiff  brings  detinue  for  a  wagon  and  har- 
ness, and  adduces  evidence  tending  to  show  his  right  to  the 
harness,  as  well  as  the  wagon,  and  the  defendant  adduces 
evidence  tending  to  show  a  purchase  of  the  wagon  only,  but 
not  of  the  harness,  the  court  may  properly  refuse  any  charge 
which  is  founded  on  the  assumption,  that  if  the  defendant 
had  established  his  defence  as  to  the  wagon,  the  plaintiff 
could  not  recover  at  all.  The  verdict  and  judgment  show 
plaintiff's  right  to  both  harness  and  wagon  in  this  case, 

2.  Jones  is  not  a  bo7ia  fide  purchaser  of  the  wagon,  and 
the  evidence  shows  he  is  not  such  a  purchaser.  McKewin 
had  no  right  or  title  in  November,  1845,  when  Jones  pre- 
tends he  bought  the  wagon  of  him.  At  that  time,  McKewin 
was  a  mere  naked  bailee,  without  title,  and  could  not  make 
a  valid  sale.  At  all  events,  he  could  not  then  have  made  a 
valid  sale  to  one  of  his  own  creditors,  in  payment  of  an  an- 
tecedent debt.     Miller  v.  Walker,  11  Ala.  1067. 

8.  Onl};  one  affirmative  charge  is  complained  of.  Refusals 
to  charge  are  assigned  for  error.  Each  charge  refused  is  un- 
authorized by  the  evidence,  and  embraces  a  no7i  sequitur,  viz : 
that  the  plaintiff  cannot  recover. 

4.  The  beneficiaries  and  trustee  in  the  deed  of  trust  had 
done,  within  proper  time,  all  the  law  required  of  them.  The 
deed  was  duly  acknowledged,  and  left  for  record  with  the 
proper  officer,  in  proper  time.  The  omission  or  neglect  of 
duty  by  the  officer  afterwards,  cannot  affect  the  party  claim- 
ing under  the  deed.  Williams  v,  Jones,  2  Ala.  314;  Boyd 
V.  Parsons,  20  ib. 

5.  The  evidence  of  the  clerk  is  no  ground  of  reversal.  At 
most,  it  is  redundant  evidence,  which  could  not  possibly  in- 
jure Jones.  Boyd  v.  Parsons,  20  Ala. ;  Brock  v.  Headen, 
18  ib.  870. 

GOLDTHWAITE,  J.— In  the  case  of  Dubose  v.  Young, 
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10  Ala.  Rep.  266,  it  was  held,  that  when  the  certificate  of  the 
proper  officer,  that  a  deed  was  duly  recorded,  misdescribes 
the  name  of  the  grantor  by  substituting  another  name,  the 
certificate  is  of  no  value  as  evidence,  although  direct  refer- 
ence be  made  therein  to  the  deed,  by  the  use  of  the  term, 
"  the  foregoing  deed."  In  the  present  case,  the  deed  was  ex- 
ecuted by  McKewin,  and  the  certificate  described  it  as  having 
been  made  by  McKinnie.  Under  the  influence,  therefore,  of 
the  decision  we  have  just  referred  to,  the  certificate  did  not 
prove  a  compliance  with  the  registration  acts,  by  showing 
that  the  deed  had  been  deposited  in  the  proper  office,  within 
the  time  for  registration.  McGregor  v.  Hall,  3  S.  &  P.  397 ; 
Dubose  V.  Young,  supra.  Neither  does  the  evidence  of  the 
witness,  Cotton,  which  was  ofiered  for  that  purpose,  show  at 
what  time  the  deed  was  deposited  for  record.  This  being  the 
case,  the  record  was  inadmissible.  Under  the  influence  of 
the  decision  in  Dubose  v.  Young,  it  could  not  properly  have 
been  regarded  as  the  record  of  the  deed  which  had  been 
proved. 

The  bill  of  exceptions  shows,  that  in  the  contest  which 
arose  in  relation  to  the  record  of  the  deed,  the  clerk  of  the 
court  in  which  it  should  have  been  recorded,  was  offered  as  a 
witness,  and  testified,  that  he  had  received  the  deed,  and 
handed  it  to  his  deputy  to  register ;  that  he  was  in  the  habit 
of  examining  his  work,  and  that  he  had  no  doubt  that  the 
record  exhibited  was  the  record  of  the  deed  of  trust  which 
was  before  the  court.  The  portion  of  this  testimony  which 
was  matter  of  opinion  was  objected  to,  and  the  overruling  of 
this  objection  is  made  the  basis  of  one  of  the  assignments  of 
error.  We  are  clear  that  this  evidence  was  illegal,  and 
should  not  have  been  received ;  and  although  its  admission 
could  not  have  availed  the  plaintiff  in  error,  if  the  record 
was  admissible  without  it,  yet,  as  we  have  already  seen,  such 
was  not  the  case,  and  as  the  record  was  admitted  apparently 
upon  this  testimony,  we  cannot  say  that  it  worked  no  injury 
to  the  party  objecting.  From  another  portion  of  the  record 
it  appears,  that  evidence  was  offered  to  show  that  the  defend- 
ant was  a  bona  fide  purchaser  ;  and  the  fact  as  to  whether  the 
deed  of  trust  was  recorded,  was  an  important  question,  so  far 
as  he  was  concerned.     Our  conclusion  is,  that  the  court  erred 
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in  the  admission  of  this  evidence,  and  that  the  error  may 
have  been  prejudicial  to  the  defendant.  There  was,  howev- 
er, no  error  in  the  refusal  by  the  court  below  to  exclude  the 
notes,  on  the  ground  of  a  want  of  consideration.  The  evi- 
dence upon  this  point  tended  to  establish  the  fact,  that  in 
April,  1845,  before  the  execution  of  the  deed  of  trust,  Mc- 
Kewin,  the  grantor,  received  from  one  Donnegan  the  prop- 
erty conveyed,  upon  the  consideration  that  he  should  pay  to 
Curry  k  Groce,  the  beneticiaries  in  the  deed,  about  the  sum 
of  seventy-five  dollars,  which  Donnegan  admitted  he  was  in- 
debted to  them.  It  is  unnecessary  to  refer  to  authority  to 
show  that  this  furnished  a  sufficient  consideration  for  the  ex- 
ecution of  the  first  note  made  by  McKewin  to  Curry  &  Grroce. 
Evidence  having  been  offered  tending  to  establish  the  indebt- 
edness of  McKewin,  to  about  the  amount  for  which  the  note 
secured  by  the  deed  of  trust  was  given,  it  then  became  a 
question  of  fact  for  the  jury,  to  decide  whether  such  indebt- 
edness constituted  the  consideration  of  the  last  mentioned 
note.  The  possession  of  the  first  note  by  the  plaintiffs  be- 
low, although'  it  may  have  been  a  circumstance  tending  to 
show  that  the  second  note  was  not  based  upon  the  same  con- 
sideration, was  not  conclusive,  and  was  properly  submitted 
to  the  jury  for  their  determination. 

In  relation  to  the  several  charges  which  were  requested  on 
the  part  of  the  plaintiff  in  error,  we  are  of  opinion  that  they 
were  properly  refused.  The  evidence,  as  disclosed  by  the 
record,  tended  to  show  that  the  defendant  was  in  the  posses- 
sion of  the  harness,  as  well  as  the  wagon,  before  suit  brought. 
Conceding,  for  the  purposes  of  the  argument,  that  a  full  de- 
fence may  have  been  made  out  against  the  right  of  the  plain- 
tiff to  recover  the  wagon,  does  it  follow  that  the  harness 
could  not  have  been  recovered  ?  The  several  charges,  if 
given  in  the  terms  in  which  they  were  asked,  would  have 
been  equivalent  to  instructing  the  jury,  that  the  plaintiff 
could  recover  nothing,  if  upon  the  law  he  was  not  entitled  to 
recover  the  wagon. 

For  the  error  we  have  referred  to  in  the  admission  of  the 
record,  the  judgment  is  reversed,  and  the  cause  remanded. 
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LEE  vs.  LEACHMAN,  Adm'r. 

1.  When  a  creditor  files  bis  claim  against  an  insolvent  estate,  agreeably  to  an  or- 
der of  the  court,  and  afterwards  brings  suit  on  it  against  the  administrator  ds 
bonis  non,  the  time  which  elapsed  while  the  proceedings  were  pending  in  the 
Court  of  Probate  cannot  be  deducted  to  prevent  the  bar  of  the  statute  of 
limitations. 

Errok  to  the  Circuit  Court  of  Greene. 

The  record  does  not  show  the  name  of  the  presiding  judge. 

Assumpsit  by  Lee  against  Leachman,  as  the  administrator 
de  bonis  7\on  of  Lewis  Oliver,  deceased,  on  a  promissory  note 
made  by  said  Oliver,  dated  May  15,  1837,  and  payable  two 
years  after  date. 

Among  other  pleas,  the  defendant  pleaded  the  statute  of 
limitations;  to  which  the  plaintiff  replied,  that,  after  the 
death  of  said  Oliver,  Elizabeth  Oliver  was  appointed  his  ad- 
ministratrix on  the  11th  November,  1839,  by  the  Orphans' 
Court  of  Greene;  that  said  administratrix,  afterwards,  on 
the  11th  January,  1841,  reported  the  estate  of  her  intestate 
insolvent,  which  report  was  received  by  the  court,  and  an 
order  was  made,  agreeably  to  the  statute,  requiring  all  claims 
against  said  estate  to  be  filed  in  the  office  of  the  clerk  of  said 
court  within  the  time  prescribed  by  law  ;  that  plaintiff  filed 
his  note  in  the  clerk's  office,  as  a  claim  against  said  estate,  on 
the  21st  May,  1841,  agreeably  to  the  terms  of  said  order; 
that  said  claim  remained  on  file  until  March,  1846,  no  settle- 
ment of  said  estate  having  taken  place,  at  which  time  said 
administratrix  appeared  in  said  court,  and  resigned  her  said 
administration ;  that  said  resignation  was  accepted  by  said 
court,  and  that  said  Leachman  was,  then  and  there,  appointed 
administrator  de  bonis  non  of  said  estate.  The  replication 
then  proceeds  as  follows :  "And  so  the  said  plaintiff  in  fact 
says,  that  deducting  the  time  during  which  his  right  of  action 
on  the  aforesaid  promissory  note  was  suspended  by  the  report 
of  the  insolvency  of  said  estate,  as  aforesaid,  his  said  action 
did  accrue  within  six  years,  &c. ;  and  this  he  is  ready  to 
verify,"  &c. 
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To  this  replication  the  defendant  demurred,  and  his  de- 
murrer was  sustained ;  and  the  judgment  on  the  demurrer  is 
now  assigned  for  error. 

E.  W.  Peck,  for  plaintiflf  in  error : 

1.  By  our  statute,  after  an  estate  is  declared  insolvent,  a 
creditor  cannot  commence  and  prosecute  an  action  on  his  debt 
against  the  executor  or  administrator,  but  is  required  to  file 
his  claim  in  the  clerk's  office  within  six  months  after  the 
estate  is  declared  insolvent.  Clay's  Dig.  194,  §  10.  If,  how- 
ever, an  action  has  been  commenced  before  the  estate  is 
declared  insolvent,  it  will  not  be  abated  on  any  plea  or  sug- 
gestion that  such  estate  has  been  reported  or  declared  insolvent ; 
in  such  case  the  creditor  may  have  judgment,  that  he  is  enti- 
tled to  the  sum  found  to  be  due  him,  but  on  such  judgment 
no  execution  can  issue ;  the  only  effect  of  such  judgment  is, 
to  settle  the  amount  of  the  creditor's  claim  against  the  estate, 
which  is  to  be  certified  to  the  Orphans'  Court,  and  there  paid 
like  other  claims  that  may  be  established  against  the  estate. 
Clay's  Dig.  195,  §  13. 

2.  Although,  as  a  general  rule,  when  a  statute  of  limitations 
once  commences,  it  runs  on,  notwithstanding  any  subsequent 
disability  ;  yet,  when  the  disability  grows  out  of  some  statu- 
tory provision,  the  time  during  which  such  temporary 
disability  continues,  is  excluded  from  the  computation.  3 
For.  247  ;  2  ib.  44 ;  2  Smedes  and  Marshall's  Eep.  452,  and 
the  cases  cited.  As,  therefore,  the  plaintiff  was  prohibited 
from  suing  on  his  own  claim,  from  the  time  the  estate  was 
declared  insolvent  until  it  was  afterwards  found  to  be  solvent, 
the  time  between  those  periods  ought  not  to  have  been 
counted  against  the  plaintiff. 

S.  F.  Hale,  contra  : 

The  statute  of  limitations  had  commenced  to  run,  before 
the  report  of  the  insolvency  of  the  estate ;  and  when  the 
statute  has  once  begun  to  run,  no  intervening  disability  of 
either  party  will  arrest  it.  Angell  on  Limitations,  57  ;  4 
Howard's  R.  38;  2  Bibb  537  ;  4  ib.  468;  16  Ala.  198. 

This  case  is  not  within  any  of  the  express  exceptions  of 
the  statute, — Clay's  Digest  326  ;  and  when  a  party  seeks  to 
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avoid  the  statutory  bar,  he  must  bring  himself  within  some 
one  of  its  exceptions ;  courts  will  not  extend  the  exceptions 
of  the  statute.  1  Cowen's  K  356 ;  Angell  on  Limitations 
205.  The  death  of  neither  party  will  arrest  it.  3  Stew.  180  ; 
15  Ala.  546.  The  pendency  of  an  injunction  will  not  arrest 
it.  16  Wend.  572.  The  bankruptcy  of  a  party  will  not  sus- 
pend it.     17  Ala.  373. 

The  report  of  an  estate  as  insolvent,  does  not  prevent  the 
creditor  from  proceeding  to  enforce  his  debt ;  it  only  changes 
the  forum  of  litigation  to  the  Orphans'  Court.  Aikin's  Dig. 
152,  154;  Edwards  v.  Gibbs,  11  Ala.  292. 

PHELAN,  J. — We  have  repeatedly  held,  that  when  an 
administrator  reported  an  estate  insolvent,  and  his  report  was 
received  by  the  Orphans'  Court,  this,  without  more,  previous 
to  the  act  of  1843,  gave  that  court  jurisdiction  over  the  estate 
as  an  insolvent  estate.  Clarke  v.  West,  5  Ala.  117  ;  Steele 
V.  Weaver,  20  Ala.  540,  and  cases  there  cited.  This  took 
away  from  all  the  creditors  of  the  intestate,  who  did  not  have 
suits  pending  at  the  time,  the  right  to  sue  in  the  ordinary 
way  for  the  recovery  of  their  demands,  and  merely  allowed 
those  who  had  suits  pending,  to  proceed  with  them  to  have 
their  demands  settled  and  ascertained  by  a  judgment,  on 
which  no  execution  was  allowed  to  issue.     Clay's  Digest  192, 

From  the  time  that  an  estate  is  reported  insolvent,  it  has 
been  held,  that  the  administrator  becomes  an  actor  in  all  the 
subsequent  proceedings  connected  with  orders  for  settlement, 
and  to  all  settlements  and  decrees  of  distribution  among  the 
creditors,  and  is  bound  to  take  notice  of  what  is  done  by  the 
court  or  its  order  in  this  behalf  Clarke  v.  West,  5  Ala.  117. 
When  an  estate  was  reported  insolvent  previous  to  1843,  it 
was  the  duty  of  the  Orphans'  Court  to  give  notice  to  all  the 
creditors  to  file  their  claims  within  some  certain  time,  not  less 
than  six  nor  over  eighteen  months  from  the  time  of  making 
the  order,  and  the  creditors  were  allowed  to  file  their  claims 
against  the  insolvent  estate  in  the  clerk's  ofl&ce.  Aikin's  Dig. 
154,  §  7.  Previous  to  the  act  of  1843,  the  mode  provided 
for  trying  the  validity  of  claims,  where  objections  were 
offered,  was  not  either  very   specific  or  satisfactory ;    but 
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since  the  act  of  1843,  it  can  be  done  in  a  mode  quite  as  satis* 
factory,  as  by  suit  at  common  law.     Clay's  Dig.  194,  §  11. 

When  the  lime  had  expired  for  filing  claims  against  an 
insolvent  estate,  it  was  the  duty  of  the  Orphans'  Court  to 
proceed  to  settle  the  estate  of  its  own  motion  ;  or  it  could  be 
moved,  and,  if  occasion  demanded  it,  compelled,  doubtless, 
to  proceed  to  a  settlement  with  the  administrator  and  distri- 
bution among  the  creditors  who  had  filed  their  claims,  Aikin's 
Dig.  152,  §  2;  ib.  154,  §  7 ;  Edwards  v.  Gibbs,  11  Ala.  292. 

The  foregoing  statements  are  made  with  a  view  to  show,, 
that  when  the  statute  took  away  from  a  creditor  the  right  to 
proceed  by  suit  in  the  ordinary  way,  against  an  administrator 
who  had  reported  an  estate  insolvent,  it  provided  for  him 
another  remedy.  It  allowed  him  to  file  his  claim,  and  there- 
by acquire  a  right,  as  a  creditor  who  had  filed  a  claim,  to 
compel  the  administrator,  in  due  time,  to  make  settlement, 
upon  which  the  court  would  decree  distribution  of  the  assets 
of  the  insolvent  estate,  and  award  to  him  such  a  share  thereof 
as  his  claim  might  be  entitled  to. 

It  seems  that  the  estate  in  this  case  was  duly  reported  in- 
solvent, and  that  Lee  filed  his  claim  against  it  in  due  time  in 
the  clerk's  oflice.  We  cannot  learn  from  the  record  that 
anything  further  was  done  in  the  matter  by  the  Orphans' 
Court  towards  the  settlement  and  distribution  of  this  estate. 
But  it  appears  that,  after  the  lapse  of  several  years  from  1841, 
the  time  when  the  estate  was  declared  insolvent,  namely,  on 
the  11th  March,  1845,  the  administrator  resigns,  and  Leach- 
man  is  appointed  administrator  cle  bonis  non ;  and  in  July, 
1847,  Lee  sues  Leachman,  the  administrator  de  bonis  non,  on 
this  note,  in  the  ordinary  way,  in  the  Circuit  Court  of  Greene. 
Leachman  defends,  by  pleading  thestatute  of  limitations,  and 
Lee  replies,  that  the  statute  ought  not  to  run  against  him,  on 
account  of  the  proceedings  in  the  Orphans'  Court,  by  which 
he  had  been  prevented  from  suing  in  the  ordinary  way. 

It  is  a  doctrine  which  the  courts  are  inclined  to  adhere  to 
with  some  strictness,  on  account  of  its  supposed  excellence, 
having  respect  to  general  consequences,  that  when  the  statute 
of  limitations  once  begins  to  run,  it  will  not  cease  to  do  so 
because  of  intervening  disabilities.  Neither  an  injunction, 
nor  bankruptcy,  nor  the  death  of  a  party,  will  stay  its  pro- 
gress.   Angell  on  Lim.  57 ;  16  Wend.  572 ;  17  Ala.  373. 
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The  only  exception  yet  allowed,  that  I  am  aware  of, 
beside  the  express  exceptions,  is  that  made  in  favor  of  those 
who  are  prohibited  by  positive  law  from  bringing  suits 
against  executors  and  administrators  for  a  certain  time  after 
grant  of  letters.  And  in  respect  to  this  exception,  it  is 
thought,  that,  as  one  positive  law  forbids  a  suit  for  a  certain 
time,  and  another  law  declares  that  all  suits  shall  be  barred 
unless  brought  within  a  given  period  after  action  accrues,  the 
bar  of  the  statute  of  limitations  should  not  be  made  complete, 
until  it  embraced  this  full  period,  throwing  out  the  time  of 
such  positive  prohibition.  The  two  statutes,  interpreted  side 
by  side,  seemed  plainly  to  require  this.  Angell  on  Lim.  205? 
et  seq. ;  Hutcheson  v.  Tolls,  2  Por.  44 ;  Houpt  v.  Shields,  3 
Por.  247  ;  2  Smedes  &  Mar.  452  ;  Howell  v.  Hair,  15  Ala. 
Rep.  419. 

But  in  this  case,  although  there  is  a  prohibition  to  bring 
suit  in  the  ordinary  way,  the  law  in  lieu  of  that  provides 
another,  and  what  is  supposed,  under  the  circumstances,  to  be 
a  better  way  of  bringing  suit  against  the  administrator  of  an 
insolvent  estate.  The  party  has  only  to  file  his  claim,  and 
pursue  his  rights  with  ordinary  diligence,  and  he  cannot  fail 
to  obtain  a  judgment  and  such  satisfaction  of  the  same  as  the 
circumstances  will  afford.  If  he  loses  this  right,  he  does  so 
by  his  own  laches.  We  cannot  agree,  that  such  a  case  will 
authorize  us  to  establish  a  new  exception  against  the  continu- 
ous operation  of  the  statute  of  limitations  after  it  has  once 
begun  to  run. 

For  all  that  is  shown  by  this  record,  the  way  may  yet  be 
entirely  open  for  the  holder  of  this  note  to  pursue  his  rights 
upon  it  in  the  Probate  Court,  by  bringing  the  administrator 
de  bonis  non  to  settlement. 

The  demurrer  to  the  replication  of  the  plaintiff  was  prop- 
erly sustained,  and  there  is  no  error  in  the  same. 

Let  the  judgment  be  affirmed. 
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HARRISON'S  EXECUTORS  vs.  CORDLE  et  al. 

1.  In  assumpsit  by  luisbaud  and  wife  against  the  executors  of  the  wife's  father, 
on  an  alleged  indebtedness  of  the  deceased  to  the  wife,  it  was  field: 

1.  That  a  memorandum  book  in  the  handwriting  of  the  deceased,  containing 
entries  made  by  him  a  few  days  before  his  death,  and  purporting  to  give  a 
list  of  all  the  debts  owing  b}  him,  is  not  admissible  evidence  for  the 
defendants. 

2.  That  after  plaintiffs  had  introduced  evidence  of  declarations  made  by  the 
deceased,  as  to  his  int«ntion  to  give  each  one  of  his  daughtei-s  the  same 
amount  of  property,  and  of  the  amount  given  to  the  others,  it  was  compe- 
tent for  the  defendants  to  rebut  this  proof,  by  evidence  showing  that  tlje 
deceased  had  given  money  and  property  to  plaintiffs  by  way  of  advancement, 
and  had  supplied  them  with  the  means  of  living  for  a  number  of  years. 

Error  to  the  Circuit  Court  of  Limestone. 
Tried  before  the  Hon.  Thomas  A.  Walker. 

This  was  an  action  of  assumpsit,  by  the  defendants  in  error 
against  the  plaintiffs  in  error,  as  the  executors  of  the  last  will 
and  testament  of  Benjamin  Harrison,  deceased,  to  recover  an 
amount  of  money  alleged  to  be  due  and  owing  from  Harrison, 
in  his  life  time,  to  Mrs.  Cordle,  one  of  the  plaintiffs  below. 
The  issues  were  7ion  assumpsit,  payment,  set-off,  and  the  statute 
of  limitations  of  three  and  six  years. 

On  the  trial,  the  plaintiffs,  in  order  to  maintain  their  action, 
introduced  proof  showing  that  Mrs.  Cordle,  one  of  the  plain- 
tiffs, was  the  daughter  of  Benj.  Harrison,  deceased ;  that  said 
Benjamin,  in  his  life  time,  had  said  to  the  said  Caroline  (his 
daughter,  one  of  the  said  plaintiffs)  that  he  had  money  for  her 
in  his  hands,  and  on  several  occasions  he  had  said  that  he  in- 
tended to  give  her  as  much  as  he  had  given  to'  his  other  chilr 
dren,  and  particularly  as  much  as  he  had  given  Mrs.  Anderson, 
another  of  his  daughters  ;  that  on  one  occasion,  he  had  asked 
the  said  Caroline  why  she  did  not  go  to  the  Springs,  and  she 
replying  that  she  had  not  the  means,  he  replied  that  she  had 
plenty  of  means  in  his  hands,  that  she  had  not  yet  drawn  her 
portion  as  the  other  children  had,  and  she  could  have  it  when- 
ever she  called  for  it.  The  plaintiffs  further  proved,  that  the 
said  Benjamin,  in  his  life  time,  and  about  the  year  1847,  placed 
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upon  one  of  his  plantations  twenty  negroes,  and  put  them 
under  the  control  and  management  of  one  Anderson,  his  son- 
in-law  ;  that  said  Anderson  received  for  his  share  of  the  pro- 
ceeds of  said  plantation,  eight-twentieths.  The  bill  of  ex- 
ceptions does  not  set  forth  any  proof  of  a  gift,  b}'^  actual  deliv- 
ery, of  any  money  or  thing  to  the  said  Caroline  ;  but  states  that 
the  said  Harrison  had  said  that  he  intended  to  give  to  the  said 
Caroline  as  much  as  he  had  given  the  other  children,  and  ac- 
knowledged that  he  had  money  for  her  in  his  hands. 

The  plaintiffs  then  introduced  one  Bradley,  who  swore  that 
the  share  of  Anderson  of  the  proceeds  of  the  plantation  of 
which  he  was  in  possession,  under  the  said  Harrison,  during 
the  three  years,  were  as  follows :  one  year  $389 ;  one  year 
$1056,  and  one  year  $320.  "  The  defendants  offered  to  prove 
by  said  Bradley,  that  the  plaintiff,  C.  W.  Cordle,  with  his 
family,  occupied  a  house  and  plantation  of  the  testator  four 
or  five  years  anterior  to  1847,  and  that  the  use  of  said  house 
and  plantation  were  worth  $400  per  annum ;  to  the  admission 
of  which  evidence  the  plaintiffs'  counsel  objected.  The  ob- 
jection was  sustained  by  the  court,"  and  the  defendants  ex- 
cepted. The  defendants  also  offered  to  prove,  by  the  same 
witness,  that  the  said  testator  had  given  plaintiffs,  prior  to 
1847,  a  negro  boy,  which  the  said  plaintiffs  had  sold  to  the 
Vfitness  for  $600 ;  to  the  admission  of  this  evidence  the  plain- 
tiffs objected,  and  the  court  sustained  the  objection,  and  the 
defendants  excepted.  The  defendants  also  offered  in  evi- 
dence a  memorandum  book  made  by  the  said  testator,  in  his 
life  time  and  shortly  before  his  death,  purporting  to  state  all 
the  debts  that  he  owed  in  the  world,  in  which  said  list  was  not 
found  any  memorandum  of  indebtedness  to  the  plaintiffs  or 
either  of  them ;  to  the  admission  of  this  evidence  the  plain- 
tiffs also  objected;  the  objection  was  sustained,  and  the 
defendants  also  excepted. 

The  errors  here  assigned  are,  the  rejection  by  the  court  of 
the  evidence  above  stated  offered  by  defendants. 

C.  C.  Clay,  Jr.,  &  J.  W.  Clay,  for  plaintiffs  in  error. 
Egbert  C.  Brickell,  contra. 

GIBBONS,  J. — The  record  before  us  presents  no  question 
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as  to  the  legal  effect  of  the  plaintiffs'  evidence  before  the  jury. 
It  seems  to  have  been  received  on  the  trial  below  without 
objection,  and  no  question  of  law  raised  upon  it,  as  to  whether 
it  showed  or  tended  to  show  a  legal  liability  against  the  ex- 
ecutors of  Benjamin  Harrison,  deceased.  Confining  ourselves, 
therefore,  entirely  to  the  points  presented  by  the  record,  we 
proceed  to  notice  the  matters  assigned  for  error. 

The  defendants  below  offered,  for  the  purpose  of  rebutting 
the  plaintiife'  proof  tending  to  show  an  indebtedness  to  Mrs. 
Cordle,  one  of  the  plaintiffs,  amemorandum  book  in  the  hand- 
write  of  the  said  Benjamin  Harrison,  deceased,  made  a  short 
time  before  his  death.  This  piece  of  evidence,  on  motion  of 
the  plaintiffs,  was  excluded  by  the  court.  In  this  there  was 
no  error.  To  have  admitted  it,  would  have  been  to  violate  a 
familiar  principle  of  evidence,  that  a  party  cannot  manufac- 
ture evidence  for  himself  This  uicmoraudum,  made  by  the 
deceased,  in  his  life  time,  in  the  absence  of  the  plaintiffs,  and 
without  their  knowledge,  was  no  more  evidence  in  the  hands 
of  the  executors  on  the  issues  before  the  jury,  than  it  would 
have  been  in  the  hands  of  the  testator,  if  he  was  the  actual 
defendant  in  the  cause. 

Not  so,  however,  as  respects  the  other  proof  offered  by  the 
defendants  and  rejected  by  the  court.  The  proof  of  the  plain- 
tiffs, as  set  out  in  the  bill  of  exceptions,  tended  to  show  an 
indebtedness  on  the  part  of  the  testator  in  his  life  time  to  Mrs. 
CordJL',  one  of  the  plaintiffs,  on  account  of  money  or  property 
which  he  had  given  her  or  promised  to  give  her,  by  way  of 
advancement,  or  for  natural  love  and  affection.  As  to  the 
competency  of  this  proof  to  establish  an  indebtedness  against 
the  estate,  for  which  assumpsit  would  lie,  as  above  remarked, 
we  express  no  opinion,  because  no  question  is  presented  for 
our  decision  upon  that  subject.  But  conceding,  for  the  present, 
that  all  the  plaintiff's'  evidence  was  competent  under  the  issues 
joined,  it  was  defective  in  not  fixing  any  amount  by  which  the 
jury  could  be  guided  in  assessing  the  damages.  It  was,  we 
presume,  for  the  purpose  of  supplying  this  defect  that  the  tes- 
timony of  Bradley  was  introduced  by  the  plaintiffs.  Other 
witnesses  on  the  trial  had  testified,  that  the  testator  had  de- 
clared that  Mrs.  Cordle,  one  of  the  plaintiffs,  should  have  as 
much  as  Mrs.  Anderson,  another  daughter  of  the  testator; 
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and  that  he  intended  to  give  to  all  of  his  children  alike.  The 
only  relevancy,  then,  that  we  can  see  in  the  testimony  of 
Bradley,  was  to  fix  the  amount  that  the  testator  had  given  to 
Mrs.  Anderson,  or  to  her  husband.  The  testimony  elicited 
from  Bradley,  by  the  defendants,  tended  to  show  that  the 
testator  had  given  money  and  property  to  the  plaintiffs  by 
way  of  advancement,  and  supplied  them  with  the  means  of 
living  for  a  series  of  years.  Conceding  the  competency  of 
the  plaintiffs'  testimony,  this  evidence  was  undoubtedly  com- 
petent by  way  of  rebutting  proof  to  all,  or  nearly  all,  of  the 
plaintiffs'  evidence.  It  manifestly  tended  to  diminish  the 
balance  in  the  testator's  hands,  in  order  to  equalize  the  ad- 
vances made  to  each  child.  The  plaintiffs'  proof  tended  to 
establish  this  balance  at  a  certain  point.  This  proof  tended 
to  reduce  it,  and  was  good  as  rebutting  proof. 

For  this  error,  let  the  judgment  of  the  court  below  be 
reversed,  and  the  cause  remanded. 

LiGON,  J.,  did  not  sit  in  this  case. 


WATERS  vs.  SPENCER,  Adm'r. 

1.  The  charges  of  the  court  must  be  construed  with  reference  to  the  proof  upon 
which  they  are  predicated. 

2.  A  charge  which  assumes  a  fact  as  proved  which  is  not,  may  properly  be  re- 

fused, although  the  fact  iu  itself  is  immaterial. 

3.  When  the  vendee  brings  assumpsit  to  recover  money  paid  on  a  contract  of 

purchase,  in  the  absence  of  aU  proof  as  to  the  terms  of  the  contract,  the 
court  cannot  assume  that  the  retention  of  possession  by  the  plaintiff  was  in- 
consistent with  his  right  to  rescind,  or  that  an  offer  to  return  the  premises 
was  indispensable  to  the  exercise  and  perfecting  of  that  right. 

4.  And  in  such  case,  it  is  error  to  instruct  the  jury  that  certain  acts  of  the  defend- 

ant might  be  regarded  by  them  as  evidence  of  a  violation  of  the  contract  on 
his  part,  or  such  a  repudiation  of  it  as  would  justify  its  abandonment  by 
the  plaintiff. 

5.  The  vendor's  intention  to  abandon  the  contract  will  not  justify  the  vendee  in 

treating  it  as  at  an  end,  so  as  to  enable  him  to  sue  for  the  purchase  money 
which  he  has  paid. 

Error  to  the  Circuit  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  Geo.  D.  Shortridoe. 
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This  was  an  action  of  assumpsit,  by  the  defendant  in  er- 
ror against  the  plaintiff,  to  recover  certain  moneys  alleged  to 
have  been  paid  by  the  plaintiff's  intestate,  in  part  execution 
of  a  contract  for  the  purchase  of  the  premises  known  as  the 
Bell  Tavern  in  the  city  of  Tuskaloosa.  All  the  evidence  is 
set  out  in  the  bill  of  exceptions,  from  which  it  very  clearly 
appears  that  a  contract  for  the  sale  of  said  premises  by  Wa- 
ters to  Donalson  was  entered  into,  and  that  the  money  sued 
for  was  paid  by  the  latter  to  Waters  in  part  execution  of 
such  agreement;  but  what  the  terms  of  the  contract  were,  or 
whether  it  was  reduced  to  writing,  or  was  verbal  merely,  does 
not  appear  in  any  portion  of  the  record.  All  that  does  affir- 
matively appear  is,  that  there  was  a  contract  of  sale  by  Wa- 
ters to  Donalson ;  that  the  latter  had  possession,  and  that  hia 
widow  has  remained  in  possession  since  his  death  and  still 
retains  the  premises.  The  evidence  further  conduced  to 
show,  that  a  balance  over  and  above  the  amount  paid  by  Don- 
alson was  due  and  unpaid,  as  appears  by  his  letter  to  WaX^ 
ters  and  the   testimony  of  a  witness.  ..r 

In  1845,  Waters  commenced  suit  against  Mrs.  Donalson, 
the  widow,  in  the  District  Court  of  the  United  States,  to  re- 
cover the  premises.  This  suit  was  dismissed  by  the  court, 
for  want  of  jurisdiction.  Afterwards,  and  before  this  suit  was 
commenced.  Waters  brought  an  action  for  the  recovery  of 
the  rent  of  the  premises  against  the  administrator  of  Donal- 
son, who  successfully  defended  the  action,  the  jury  returning, 
as  the  reason  for  their  verdict,  that  they  found  there  had  been 
a  contract  of  purchase. 

After  the  commencement  of  this  suit,  Waters  instituted 
his  action  in  the  Circuit  Court  of  Tuskaloosa,  of  trespass 
to  try  title,  to  recover  the  possession  and  damages  for  the  de- 
tention of  the  premises,  against  Mrs.  Donalson.  The  several 
exemplifications  of  the  records  of  these  suits  were  allowed  to 
be  introduced  as  evidence  by  the  plaintiff  below,  against 
the  objection  of  Waters.  It  was  also  made  to  appear,  that 
Waters  had  made  out  an  account  for  the  rent  against  the 
estate  of  Donalson,  and  presented  it  to  one  of  the  administra- 
tors thereof,  for  $4,800,  which  the  administrator  refused  to 
pay,  on  the  ground  that  there  was  a  subsisting  contract  of 
purchase ;  that  this  was   before  the  suit  for  the  rent.     The 
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estate  of  Donalson  was  shown  to  have  been  reported  insol- 
vent by  the  administrator  to  the  Orphans'  Court,  and  had  been 
so  declared. 

This  being  substantially  all  the  evidence,  the  court  was 
asked  to  charge  the  jury,  by  the  counsel  for  the  defendant, 
in  substance,  that,  if  the  $5,000  sued  for  was  given  in  part 
pay  for  the  premises,  and  the  widow  of  Donalson  retained  the 
possession  of  the  said  premises  so  sold,  they  must  find  for  the 
defendant.  This  charge  the  court  refused.  The  defendant 
asked  the  further  charge,  that  to  authorize  a  recovery  in  this 
case,  it  was  incumbent  on  the  plaintiff  to  show  by  proof  that 
the  contract  had  been  rescinded  before  the  commencement  of 
this  suit,  either  by  the  consent  of  the  defendant,  or  that  he 
had  done  some  act  showing  an  intention  to  repudiate  the  con- 
tract of  sale,  and  that  thereupon  the  plaintiff  had  returned,  or 
offered  to  return  the  premises  to  him,  or  had  abandoned  them 
to  the  plaintiff.  This  charge  as  asked  the  court  refused  to 
give,  but  charged  the  jury,  that  the  plaintiff  must  show  by 
proof  that  the  sale  of  the  premises  had  been  rescinded  by  the 
defendant's  consent,  or  that  he  had  done  some  act  manifesting 
his  determination  to  repudiate  the  contract ;  and  that  the 
plaintiff  was  not  bound  to  show  that  he  had  returned  or  of- 
fered to  return  the  premises,  or  had  abandoned  them,  or  that 
the  defendant  had  taken  possession  of  them ;  that  bringing 
suit  for  the  rent  of  the  premises  and  for  their  possession,  were 
circumstances  from  which  the  jury  might  infer  the  intention 
of  the  defendant  to  repudiate  the  contract ;  and  if  they  be- 
lieved from  the  testimony,  that  the  defendant  did  intend  to 
abandon  the  contract,  it  was  then  at  the  option  of  the  plaintiff 
to  treat  the  contract  as  rescinded  and  sue  for  the  pui  chase 
money.  To  the  refusal  to  give  the  charge  asked,  and  to  the 
charge  given,  the  defendant  excepted. 

The  court  was  also  further  asked  to  charge,  that  it  required 
the  consent  of  both  the  parties  to  repudiate  the  contract  for 
the  sale  of  the  premises ;  and  that,  although  the  defendant 
may  have  done  some  act  manifesting  a  determination  to  re- 
pudiate the  contract,  yet  the  plaintiff  must  have  done  some 
act  manifesting  his  determination  to  rescind  also ;  and  that 
the  bringing  of  the  suit  in  this  case  was  not  such  an  act  as 
was  required,  but  that  the  act  must  be  such  as  would  bind  the 
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plaintiff  to  a  rescission  before  the  commencement  of  this  suit. 
This  charge  the  court  also  refused  to  give,  and  instructed  the 
jury,  that  although  it  required  two  persons  to  make  or  re- 
scind a  contract,  yet,  that  after  the  defendant  had  done  acts 
manifesting  his  intention  to  repudiate  the  contract,  or  had 
repudiated  the  same,  the  plaintiff  had  a  right  to  sue  for  the 
purchase  money,  and  the  bringing  of  the  suit  was  a  suffi- 
cient manifestation  on  his  part  to  do  so,  to  authorize  a  recov- 
ery. To  this  charge  and  refusal  to  charge  as  asked,  the  de- 
fendant excepted. 

Defendant  asked  the  further  charge,  that  if  the  widow  of 
the  plaintiff' 's  intestate  had  retained  the  adverse  possession 
from  the  death  of  the  intestate  to  the  time  of  trial,  they  must 
find  for  defendant.     This  charge  was  likewise  refused. 

The  admission  of  the  testimony  objected  to,  and  the  re- 
fusals to  charge  as  asked  by  the  defendant's  counsel,  as  also 
the  affirmative  charges  given  by  the  court,  are  here  assigned 
for  error. 

J.  L.  Martin,  for  plaintiff  in  error: 

An  administrator  cannot  rescind  a  contract  for  the  pur- 
chase of  land  made  by  his  intestate,  whether  executed  or  not, 
so  far  as  the  payment  of  the  purchase  money  is  concerned. 
The  aid  of  a  court  must  be  invoked,  in  a  proceeding  where 
the  heir  is  a  party.     Smith  v.  Bond,  2  Ala.  660. 

The  court  erred  in  the  charges  given  and  refusals  to  charge 
as  requested.  Before  a  recovery  could  be  had,  the  |)laintifl 
in  error  should  have  been  placed  in  statu  qiw.  The  vendee 
could  not  retain  possession  of  the  premises  adversely  to  the 
vendor,  and  recover  in  this  action.  And  this  we  contend  is 
true,  even  where  the  contract  is  by  parol,  and  possession  is 
taken  and  retained  by  the  vendee.  Cope  v.  Williams  4  Ala. 
362 ;  Merideth  v.  Nash,  3  Stewart,  207 ;  Duncan  v.  Jeter, 
5  Ala.  604;  Christian  v.  Scott,  1  Stewart  490;  Stone  v. 
Gore,  1  Ala.  287 ;  Borum  v.  Garland,  9  Ala.  452  ;  Wade  v. 
Kellaugh,  3  Stewart,  &  P.  431 :  (Jillespie  v.  Battle,  15  Ala. 
276,  and  cases  there  cited. 

A  contract  can  only  be  rescinded  by  the  consent  of  both 
parties.  A  proposition  by  one  to  rescind,  must  be  accepted 
by  the  other  at  the  time  it  is  made ;  the  agreement  must  be 
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mutual,  and  equally  obligatory  on  each.  One  party  cannot 
affirm  the  rescission  for  one  purpose,  and  deny  it  for  another. 
The  party  who  claims  the  benefit  of  a  rescission  from  the  acts 
of  the  other  party,  must  act  promptly,  and  at  once  do  what- 
ever is  incumbent  on  him.  He  cannot  wait  and  receive  one 
advantage  from  the  delay,  and  then  claim  a  rescission.  9  Por- 
ter 420;  2  Ala.  181. 

The  bringing  of  the  suit  for  rent  did  not  authorize  the  de- 
fendant in  error  to  treat  the  contract  as  rescinded,  and  to  re- 
cover in  this  action.  And  if  it  did,  the  defence  of  that  suit, 
by  affirming  the  contract  of  sale,  estopped  him  from  after- 
wards insisting  that  it  was  thereby  rescinded.  That  suit  was 
ended  before  the  commencement  of  this  action,  and  in  favor 
of  the  defendant  in  error,  upon  the  ground  that  the  contract 
was  valid  and  subsisting. 

It  was  incumbent  on  the  plaintiff  below  to  make  out  b.  pri- 
ma facie  case,  and  this  he  entirely  failed  to  do.  He  only 
proved  that  the  money  was  paid  on  account  of  a  contract  of 
purchase.  He  should  have  gone  on  and  shown  what  the 
terms  of  that  contract  were,  and  that  it  was  either  void  or  re- 
scinded, so  that  he  was  entitled  to  recover  back  the  money 
paid. 

The  mere  intention  of  the  defendant  to  abandon  the  con- 
tract, could  not  authorize  the  plaintiff  to  repudiate  it,  or  treat 
it  as  abandoned. 

E.  W.  Peck,  contra: 

1.  The  contract,  for  the  sale  and  purchase  of  the  premises 
mentioned  in  the  bill  of  exceptions,  was  not  in  writing,  but 
a  verbal  contract  merely  without  any  thing  to  take  it  out  of  the 
statute  of  frauds;  therefore,  no  specific  execution  of  it 
could  have  been  enforced,  but  either  party  might  repudiate 
it.  Allen  v.  Booker,  2  Stewart's  Rep.  21 ;  Keeth  v.  Patton, 
ib.  38 ;  Smith  v.  Wooding,  20  Ala.  329  ;  Goodwin  v.  Lyon, 
4  Porter  297. 

2.  If  this  objection  did  not  exist,  then,  stricti  juris,  the 
plaintiff  could  only  have  rescinded  the  contract,  on  the  re- 
payment of  the  purchase  money;  yet,  inasmuch  as  he  claimed 
the  privilege  of  doing  so,  without  such  repayment,  the  de- 
fendant might  acquiesce  in  such  rescission,  and  bring  his  ac  • 
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tion  to  recover  back  the   money  paid  to  the  plaintiff  by  his 
intestate.     Castleberry  v.  Pearce,  5  Stewart  &  Porter,  166. 

3.  The  evidence,  if  it  does  not  clearly  prove,  at  least 
tends  to  prove,  that  the  plaintiff  treated  the  contract  as  re- 
scinded. The  claim  made  by  him  for  rent,  and  bringing  suit 
to  recover  the  premises,  are  acts  consistent  only  on  the  hypo- 
thesis, that  he  considered  the  contract  rescinded ;  consequent- 
ly the  action  to  recover  back  the  money  paid,  under  the  con- 
tract, was  well  brought  by  the  administrator  of  the  deceas- 
ed. 6  Stewart  &  Porter,  supra.  There  is  no  evidence  in  the 
record  that  shows  the  terms  of  the  contract  of  sale  in  this 
case,  how  much  was  to  be  paid  for  the  premises,  or  when  due, 
or  when,  or  at  what  time,  the  title  was  to  be  conveyed.  How 
then  could  this  contract  have  been  specifically  decreed? 

4.  The  defendant  was  not  in  possession ;  nor  was  the  party  in 
possession,  in  under  the  defendant,  nor  had  the  defendant  any 
power  or  control  over  her.  This,  then,  is  not  a  case  in 
which  it  was  necessary,  to  entitle  the  defendant  to  recover,  to 
put  the  plaintiff  in  possession.  Therefore,  the  charges  of  the 
court  on  this  subject,  are  not  erroneous  ;  the  charges  given 
were,  at  least,  as  favorable  for  the  defendent,  as  the  facts  of 
the  case  warrant.  The  last  charge  was  properly  refused,  be- 
cause the  evidence  does  not  show  that  the  possession  of  Mrs. 
Donalson  was  adverse ;  it  merely  showed  that  she  as  widow 
had  continued  to  reside  on  the  premises  where  she  was  left  at 
the  death  of  her  husband.  But,  if  adverse,  how  can  that  af- 
fect the  defendant's  right  to  recover  ?  The  plaintiff  could  not 
be  compelled  specifically  to  execute  the  contract,  because,  it 
was  a  mere  verbal  contract,  the  terms  of  which  are  unknown; 
moreover,  he  had  evinced  a  determination  not  to  execute  it. 
As  the  defendant  was  not  in  the  possession,  and  never  had  been, 
his  right  to  recover  back  the  money  paid  by  her  intestate,  un- 
der the  circumstainces,  cannot  be  affected  by  the  possession 
of  Mrs.  Dolanson,  whether  adverse  or  not. 

There  is  no  evidence  that  the  defendant,  or  any  one  of  his 
predecessors,  ever  had  the  possession  of  the  premises,  or  any 
control  over  them.  How  then  was  he  bound  to  restore  the 
possession  ?  The  evidence  shows  that  the  plaintiff  was  prose- 
cuting his  action  for  the  possession  against  Mrs.  Donalson, 
and  if  he  has  not,  he  will  recover  the  premises,  and  damages 
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for  the  mesne  profits.  If  the  defendant  fails  in  this  action,  the 
plaintiff  will  have  the  premises  and  his  judgment  for  the  mes- 
ne profits,  and  also  will  be  permitted  to  retain  the  five  thou- 
sand dollars  received  by  him,  as  a  part  of  the  purchase  mon- 
ney,  under  a  contract  of  sale,  which  he  cannot  be  compelled 
to  execute,  and  the  defendant  will  be  without  remedy. 

Again,  as  the  plaintiff'  by  his  acts  had  determined  not  to 
abide  by  the  contract,  but  to  rescind  the  same,  is  not  this  a 
case  in  which  the  defendant  might  well  maintain  his  action  to 
recover  back  the  money  paid  without  restoring  the  possess- 
ion, even  if  it  had  been  in  him  ?  As  the  plaintiff'  was  a  non- 
resident, might  not  the  defendant  well  retain  the  possession, 
as  a  security  for  the  money  paid,  without  interfering  with  his 
right  to  sue  to  recover  it  back '? 

CHILTON,  C.  J.' — It  is  unnecessary  that  we  notice  each 
of  the  charges  which  were  refused  and  those  given  by  the 
court  separately,  as  the  general  view  which  we  take  of  the 
law  applicable  to  the  case  will  dispose  of  them. 

The  bill  of  exceptions  sets  out  all  the  proof;  and  it  is  the 
settled  rule,  that  the  charges  must  be  construed  with  reference 
to  the  proof  upon  which  they  are  predicated.  It  is  also  re- 
quired of  every  plaintiff,  to  make  out  his  case  by  evidence 
sufficient  to  satisfy  the  jury  who  are  to  pass  upon  it,  of  the 
truth  of  the  material  facts  alleged  by  him  of  an  affirmative 
nature,  and  upon  which  he  bases  his  right  to  recover.  So, 
also,  if  the  court  gives  instructions  to  the  jury,  adverse  to  the 
interests  of  the  defendant,  as  to  matters  of  law  arising  upon 
a  given  state  of  facts,  the  plaintiff  must  have  introduced 
some  evidence  tending  to  prove  the  existence  of  the  facts 
hypothetically  stated,  or  assumed  as  the  foundation  of  such 
charges ;  otherwise  such  instructions  would  be  abstract,  and 
if  they  mislead  the  jury,  or  have  an  evident,  necessary  ten- 
dency to  mislead,  the  revising  court  will,  for  that  reason, 
reverse  the  judgment  which  may  have  been  rendered  against 
the  defendant.  Keenan  v.  Holloway,  16  Ala.  Rep.  53  ;  Coth- 
ran  v.  Moore,  1  Ala.  Rep.  423. 

It  is  further  well  settled  by  numerous  decisions  of  this 
court,  that  a  charge  which  assumes  that  a  fact  is  proved  which 
is  not,  although  the  fact  in  itself  be  immaterial,  may  properly 
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be  refused.  Thompsdn  v.  Armstrong,  5  Ala.  Rep.  383 ; 
Yarborough  v.  Moss,  9  Ala.  Rep.  382 ;  Brown  v.  Isbell,  11 
Ala.  Rep.  1010.  And  it  has  also  several  times  been  decided, 
that  a  charge  is  erroneous,  which  withdraws  from  the  consid- 
eration of  the  jury  facts  which  are  material  to  the  plaintiff's 
right  to  recover,  and  places  that  right  on  grounds  wholly  in- 
dependent of  these  facts.  Nabors  v.  Camp,  14  Ala.  Rep. 
460 ;  Carlisle  v.  Hill,  16  Ala.  Rep.  398. 

Applying  these  general  principles  to  the  charges  asked  and 
denied  by  the  court,  as  well  as  to  those  given,  and  we  have 
no  difficulty  in  arriving  at  a  satisfactory  conclusion  respect- 
ing them. 

It  is  perfectly  clear  to  our  mind,  that,  in  the  absence  of  all 
proof  as  to  the  terms  of  the  contract  which  existed  between 
Waters  and  Donalson,  for  the  sale  of  the  premises,  and  on 
account  of  which  the  money  was  paid  which  is  sought  to  be 
recovered  back  in  this  action,  the  court  veiy  properly  refused 
the  charges  asked  by  the  counsel  for  the  defendant  below ; 
for  how  could  the  court,  in  the  absence  of  all  knowledge  or 
information  respecting  the  nature  and  terms  of  the  contract, 
assume  that  the  retention  of  the  possession  by  Mrs.  Donalson 
was  inconsistent  with  the  right  to  rescind,  or  that  it  was  in- 
dispensable in  order  to  the  exercise  and  perfecting  of  that 
right  that  there  should  have  been  a  return  or  an  offer  to  re- 
turn the  premises?  Conceding  that  a  contract  cannot  ordin- 
arily be  rescinded  but  by  the  consent  of  both  parties  to  it, 
yet  there  may  be,  and  have  been  many  contracts,  to  which 
•this  rule  does  not  apply  ;  and  how  can  the  court  be  presumed 
to  know,  in  the  absence  of  all  knowledge  of  its  terras,  that  this 
is  not  one  of  them  ? 

As  we  have  above  intimated,  a  party  who  asks  a  charge 
must  pave  the  way  for  it,  must  put  the  court  in  possession  of 
such  facts  as  will  enable  the  judge  to  declare  the  law  under- 
standingly,  so  as  to  meet  and  decide  the  case  which  the  facts 
make  or  tend  to  establish.  In  this  case,  the  court  was  left 
unaided  by  evidence,  to  ascertain  what  the  agreement  was, 
and  the  charges  prayed  sought  to  affix  to  it  legal  conse- 
quences which  might  or  might  not  result,  according  as  the 
nature  and  terms  of  the  agreement  might  embrace  or  exclude 
them.     But  we  have  seen  that  the   court  cannot  properly 
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assume  a  material  fact  as  proved,  especially  in  the  absence  of 
all  testimony  tending  to  establish  it,  and  predicate  charges 
upon  it  materially  affecting  the  result.  It  follows,  therefore, 
that  there  was  no  error  in  refusing  the  charges  prayed  for  by 
the  counsel  for  the  defendant  in  the  court  below. 

While,  however,  this  argument,  as  we  think,  satisfactorily 
shows  that  the  court  did  not  err  in  refusing  the  instructions 
prayed  for,  it  is  equally  conclusive  to  show  that  the  court  mis- 
toDk  the  law  in  the  charges  which  were  given.  When  the 
court  undertook  to  instruct  the  jury,  that  certain  acts  of 
Waters  might  be  regarded  by  them  as  evidence  of  a  violation 
or  abandonment  of  the  contract  on  his  part,  it  was  evidently 
deciding  upon  the  legal  effect  of  a  contract  not  before  it,  and 
about  which  it  could  judicially  know  nothing;  non  constat, 
by  its  terms,  it  may  make  provision  for  the  retention  of  pos- 
session by  the  grantor,  or,  at  his  election,  for  the  payment  of 
rent  by  the  grantee  until  the  purchase  money  should  be  paid  ; 
or  it  may  be  the  case  of  an  ordinary  sale  with  a  bond  for 
title,  in  which  event  the  grantor  may  recover  the  possession 
at  law  as  a  means  of  enforcing  his  lien  for  the  purchase 
money.  Be  this  as  it  may,  the  plaintiff  failed  to  lay  a  predi- 
cate by  proof  for  the  charges  which  afl&rm  that  certain  acts 
might  be  regarded  by  the  jury  as  violative  of  the  agreement 
on  the  part  of  Waters,  or  as  evidence  of  a  repudiation  of  the 
contract  of  sale  on  his  part,  justifying  its  abandonment  by 
the  administrator  of  Donalson. 

But  there  is  another  and  fatal  objection  to  the  charge  given? 
which  asserts  that  the  intention  to  abandon  the  contract  on 
the  part  of  Waters,  justified  the  plaintiff  below  in  treating 
the  contract  as  at  an  end,  thus  enabling  him  to  sue  for  the 
purchase  money.  In  no  aspect  of  the  case  could  the  mere 
intention  to  abandon,  and  which  was  not  carried  out,  amount 
to  an  actual  abandonment,  or  justify  the  purchaser  in  so 
treating  it.  As  well  might  a  party  who  conceives  an  inten- 
tion of  violating  his  contract,  but  who  does  not  in  fact 
commit  a  breach  of  it,  be  visited  with  all  the  consequences  of 
an  actual  violation. 

But  it  is  argued  by  the  counsel  for  the  defendant  in  error, 
that  this  was  a  mere  verbal  sale  of  real  estate,  void  by  the 
statute  of  frauds,  and  destitute  of  such  circumstances  of  par- 
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tial  performance  as  confer  upon  the  vendee  a  right  to  demand 
in  equity  a  specific  performance  ;  and  that  consequently  the 
purchaser  might  disregard  it.  Without  deciding  upon  the 
correctness  of  this  conclusion  as  a  matter  of  law,  it  is  a  suffi- 
cient answer  to  say,  that  the  record  fails  to  establish  the 
premises  as  matter  of  fact ;  for  it  no  where  appears  that  the 
contract  was  verbal  merely,  ^nd  the  letter  of  Donalson, 
coupled  with  the  recital  in  the  receipt  of  Wright  which  the 
plaintiff  below  introduced,  and  which  states  that  Donalson 
was  then  in  possession  of  the  property  on  account  of  which 
the  money  was  paid,  tend  to  show  such  a  part  performance, 
as,  connected  with  clear  proof  of  the  terms  of  the  contract, 
and  a  long  possession  under  it,  would  entitle  the  party  to  a 
specific  execution  of  the  agreement  in  equity.  The  fact  that 
the  terms  of  the  contract  are  not  proved  in  this  case,  can  con- 
fer no  benefit  on  the  plaintiff  below,  whose  duty  it  was  to 
prove  what  they  were,  in  order  to  show  his  right  to  recover 
by  reason  of  their  violation  or  abandonment  by  Waters,  or  their 
insufficiency  to  impose  a  legal  obligation  on  Donalson  to  abide 
by  them.  To  hold  otherwise,  would  be  to  enable  a  party  to  re- 
cover because  of  the  absence  of  proof,  the  burthen  of  making 
which  the  law  imposes  on  him. 

We  do  not  deem  it  proper  to  go  into  an  investigation  of  the 
other  points  raised,  as  it  is  manifest  from  the  record  that  the 
whole  case  is  not  before  us,  and  an  opinion  upon  a  partial 
presentation  of  it  might  serve  to  mislead.  The  errors  we 
have  pointed  out  are  decisive  of  the  case  in  this  court. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


BROOKS  vs.  HILDRETH  AND  MOSLEY. 

1 .  To  a  contest  between  plaintiff  in  attachment  and  a  cliumant  of  the  fund  at- 
tached in  the  hands  of  a  garnishee,  who  is  bronght  in  by  notice  nnder  the 
statute,  after  plaintiff  has  shown  tliat  the  money  once  belonged  to  the  defend- 
ant in  attachment,  it  ia  competent  and  proper  for  the  claimant  to  show  that 
it«  ownership  was  changetl  before  the  service  of  the  garnishment,  and  that  he 
has  become  entitled  to  it ;  and  any  evidence  which  tends  to  establish  this  fact, 
i )  admissible  for  the  claimaut. 
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2.  Any  charge  is  erroneous  which  assumes  a  fact  as  proved,  or  which  takes  from 

the  jury  the  right  to  determine  the   measure  of  credit  to  be   allowed  to 
testimony. 

3.  When  the  garnishee  receives  money  from  the  defendant  in  attachment,  to  be 
handed  over  to  the  claimant,  who  had  incurred  a  liability  for  defendant  which 
would  form  a  sufficient  considei-atiou  for  a  promise  on  the  part  of  the  latter 
to  indemnify  him  against  it ;  and  the  claimant  afterwards  assents  to  the  pay- 
ment, and  requests  the  garnishee  to  hold  the  money  for  him,  which  the  latter 
promises  to  do,  the  claimant  is  entitled  to  recover  the  money  in  a  contest  with 
the  plaintiff  in  attachment. 

•4.  A  liability  for  costs  incurred  by  the  claimant,  in  a  trial  of  the  right  of  prop- 
erty, forms  a  sufficient  consideration  to  support  a  promise  by  the  defendant 
in  execution  to  indemnify  him  against  it,  when  the  claimant  interposed  the 
claim  as  trustee  for  the  defendant's  wife,  at  his  request,  and  the  suit  was  un- 
successful in  consequence  of  some  fraud  in  the  deed  under  which  he  claimed, 
but  to  which  he  was  not  originally  a  party. 

Error  to  the  Circuit  Court  of  Marengo. 
Tried  before  the  Hon.  A.  B.  Moorp:. 

The  plaintiff'  in  error  being  a  judgment  creditor  of  one 
Kobert  B.  Jones,  caused  a  writ  of  garnishment  to  be  served 
on  Hildreth  as  the  debtor  of  Jones.  Hildreth  answered, 
stating  that  he  received,  and  yet  held,  the  sum  of  $295,  un- 
der the  following  circumstances :  One  Stannard,  who  was  a 
judgment  creditor  of  R.  B.  Jones,  had  caused  an  execution 
in  his  favor  to  be  levied  on  certain  slaves ;  after  the  levy, 
Edward  B.  Mosley,  as  trustee  for  the  wife  of  said  Jones,  in- 
terposed a  claim  to  said  slaves  and  executed  a  claim  bond, 
with  Nathan  Bryan  and  A.  M.  Lewis,  as  his  sureties ;  that 
pending  the  trial  of  the  right  of  property,  said  slaves  remain- 
ed in  the  possession  of  the  sureties  in  said  claim  bond ;  that 
when  said  claim  suit  w;!S  terminated,  Mosley,  Jones  and  wife, 
and  said  sureties,  not,  being  able  to  agree  among  themselves, 
as  to  what  sum  the  sureties  should  pay  for  the  hire  of  said 
slaves  pending  the  suit  for  the  trial  of  the  right  of  property, 
submitted  this  question  to  arbitration,  when  the  arbitrators, 
of  whom  garnishee  was  one,  awarded  the  sum  of  $295,  to  be 
paid  by  Bryan  and  Lewis  to  R.  B.  Jones.  This  sum,  at  the 
time  of  the  award,  was  handed  by  Bryan  and  Lewis  to  the 
garnishee,  who  at  first  refused  to  receive  it,  "  but  Lewis  and 
R.  B.  Jones  informed  him  that  it  was  for  Mosley,  and  as  he 
was  then  going  to  Mobile,  he  (garnishee)  could  hand  it  to 
him,  and  take  his  receipt  for  the  same."     He  denied  having 
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any  money,  goods  or  effects,  belonging  to  R.  B.  Jones,  the 
defendant  in  execution^  in  his  hands. 

On  this  answer,  a  notice  was  issued  to  Mosley,  to  come  in 
and  contest  the  right  to  the  money  in  the  hands  of  the  gar- 
nishee. He  appeared  accordingly,  and  an  issue  being  made 
up  under  the  direction  of  the  court,  it  was  submitted  to  a 
jury,  and  a  trial  had.  On  this  trial,  as  appears  by  the  bill  of 
exceptions,  the  plaintiff  in  execution  showed  his  judgment 
for  $1200,  obtained  in  1843,  against  Jones,  and  several  exe- 
cutions, the  last  of  which  was  issued  in  November,  1850,  on 
which  the  sheriff  had  made  the  sum  he  was  commanded  to 
make,  less  about  SlOO,  by  the  sale  of  certain  slaves,  which  he 
had  levied  on  under  this  fi.  fa.,  and  another  in  favor  of  one 
Stannard.  He  read  also  the  answer  of  the  garnishee ;  and 
then  proved  that  the  money  which  the  garnLshee  received 
was  hire  for  the  slaves  sold  by  the  sheriff,  accruing  before 
such  sale ;  that  Bryan  and  Lewis,  who  paid  the  money,  had 
hired  the  slaves  from  the  defendant  in  execution,  and  that 
when  it  was  handed  to  garnishee,  Jones,  the  defendant  in 
execution,  instructed  him  to  pay  it  to  Mosley,  to  reimburse 
him  for  costs  which  he  had  incurred  in  a  trial  of  the  right  of 
property  in  the  slaves,  which  he  had  claimed  as  trustee  for 
the  wife  of  R.  B.  Jones,  the  defendant  in  execution.  He 
proved  further,  that  the  sheriff  had  levied  a  fi.  fa.  issued  on 
this  judgment  on  said  slaves,  in  1843,  and  released  the  levy, 
because  he  required  indemnity,  and  none  was  given.  He 
here  closed  his  proof 

Mosley  proved,  that  as  trustee  for  Mrs,  Jones,  the  wife  of 
defendant  in  execution,  he  had  claimed  the  slaves,  when 
levied  on  by  the  fi.  fa.  in  favor  of  Stannard ;  that  the  issue 
was  found  against  him,  and  he  was  condemned  to  pay  a  large 
amount  of  cost ;  that  the  deed  under  which  he  set  up  his 
claim  was  held  to  be  fraudulent :  that  he  was  not  a  party  to 
the  deed,  but  had  since  been  appointed  trustee  under  it  by 
the  Chancery  Court ;  that  he  had  paid  said  costs,  since  the 
garnishment  in  this  case  had  been  served  on  Hildreth.  He 
proved  also,  that  before  the  service  of  the  writ  of  garnish- 
ment, Hildreth  told  him  that  $295,  the  money  now  in  dis- 
pute, had  been  left  with  him  (Hildreth)  for  Mosley :  that  he 
did  not   then   have  it  with  him,  but  would   pay  it  to  him 
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(Mosley) ;  to  which  Mosley  assented,  and  requested  Hildreth 
to  hold  it  for  him.  This  Hildreth  consented  and  promised  to 
do.  To  the  introduction  of  this  proof  the  plaintiff  in  execu- 
tion objected ;  but  his  objection  was  overruled,  and  he  ex- 
cepted.    This  was  all  the  proof  in  the  case. 

On  this  evidence,  the  plaintiff  in  execution  asked  the  court 
to  charge  the  jury,  "that  he  was  entitled  to  said  money 
mentioned  in  garnishee's  answer,  and  they  must  find  the  is- 
sue for  him."  But  the  court  refused  the  charge,  and  charged 
the  jury,  that,  unless  they  believed,  from  the  evidence,  that 
Mosley  participated  in  the  fraud  with  Jones,  in  the  making 
of  said  deed,  he  was  entitled  to  the  money. 

To  the  refusal  to  charge  as  asked,  and  to  the  charge  given, 
the  plaintiff  in  execution  excepted. 

The  errors  assigned  are : 

1.  The  admission  of  the  evidence  objected  to. 

2.  The  refusal  to  charge  as  asked. 

3.  The  charge  given. 

Wm.  M.  Byrd,  for  plaintiff  in  error. 
Wm.  M.  Brooks,  contra. 

LIGON,  J. — There  was  no  error  in  allowing  the  claimant 
of  the  fund  in  controversy  to  show  that  the  garnishee  held 
it  for  him,  and  not  for  the  defendant  in  execution.  The 
ownership  of  the  fund  is  the  question  at  issue ;  and  after  the 
plaintiff  in  execution  had  shown  that  the  money  in  the  hands 
of  the  garnishee  had  once  belonged  to  the  defendant  in  exe- 
cution, it  was  both  competent  and  proper  for  the  claimant  to 
show,  if  he  could,  that  the  ownership  had  been  changed, 
before  the  process  of  garnishment  had  been  served,  and  that 
he  had  become  entitled  to  it.  The  evidence  objected  to  tend- 
ed to  establish  this  fact,  and  it  was  rightfully  allowed  to  go 
to  the  jury. 

The  charge  asked  was  properly  refused.  It  is  objectiona- 
ble in  form,  and  is  incorrect  as  a  conclusion  of  law  deduced 
from  the  testimony  in  the  case. 

The  jury  are  the  exclusive  judges  of  what  has  or  has  not 
been  established  by  the  evidence ;  it  is  for  them,  and  for  them 
alone,  to  determine  the  measure  of  credit  to  be  allowed  to 
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testimony,  and  in  this  they  must  act  for  themselves,  untram- 
meled  by  the  instructions  of  the  court.  Any  charge,  there- 
fore, which  takes  this  right  from  them,  or  which  assumes  a 
fact  to  be  proved,  is  an  invasion  of  this  right,  and  should 
never  be  given.  The  charge  asked  by  the  plaintiff  in  execu- 
tion in  the  court  below,  is  obnoxious  to  this  objection,  and 
was  properly  refused.  He  asked  the  court  to  say  to  the  jury, 
"  that  he  was  entitled  to  the  money  mentioned  in  the  garni- 
shee's answer,  and  they  must  find  the  issue  for  him."  This 
takes  every  thing  from  the  jury,  and  demands  a  verdict  for 
the  plaintiff  in  execution,  whether  they  Relieve  the  evidence 
on  which  such  demand  was  predicated  or  not. 

The  testimony  shows,  that  the  garnishee  received  the  mon- 
ey, in  the  first  instance,  for  the  sole  purpose  of  handing  it 
over  to  the  claimant.  In  this  he  was  the  agent  of  Jones,  to 
whom  the  fund  rightfully  belonged,  and  a  trust  only  in  favor 
of  Mosley  was  created.  Baker  v.  Moody,  1  Ala.  315.  But 
when  he  saw  the  latter,  and  informed  him  of  what  had  taken 
place,  and  he  assented  to  it,  and  requested  the  garnishee  to 
hold  the  money  for  him,  which  he  promised  to  do,  Mosley's 
right  to  the  fund  in  the  hands  of  Hildreth  became  absolute, 
and  Jones'  right  to  and  dominion  over  it  ceased.  All  right  to 
recover  it  from  Hildreth  was  taken  away  from  Jones ;  and 
when  the  debtor  cannot  recover  against  the  garnishee,  in  an 
action  of  debt  or  indebitatus  assumpsit,  his  creditor  cannot 
charge  the  money  with  the  payment  of  his  demand  by  pro- 
cess of  garnishment.     Walke  v.  McGehee,  11  Ala.  273. 

The  fact  that  Mosley's  demand  against  Jones  arose  out  of 
costs  incurred  in  litigation  entered  into  by  the  former,  at  the 
instance  of  the  latter,  which  resulted  unsuccessfully  in  conse- 
quence of  some  fraud  in  the  deed  under  which  he  claimed, 
but  to  which  he  was  not  a  party  originally,  can  have  no  effect 
upon  his  right  to  the  indemnity  promised  by  Jones.  The 
liability  of  Mosley  to  pay  the  costs  thus  incurred,  forms  a 
sufficient  consideration  to  support  the  promise  of  Jones  to 
indemnify  him  against  loss  on  this  account ;  and  the  payment 
having  been  made  to  the  garnishee  with  the  consent  of  Mos- 
ley, the  sum  in  the  garnishee's  hands  must  be  regarded  as 
the  property  of  Mosley,  and  not  the  money  of  Jones.  As 
between  Jones  and  Mosley,  this  payment  is  good,  and  extin- 
31 
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guishes  the  liability  of  the  former  to  the  latter,  pro  tanto ; 
for  a  payment  to  a  third  person,  if  known  to  and  sanctioned 
by  the  creditor,  is  good,  and  will  avail  the  debtor  in  a  suit 
by  the  creditor  against  him  for  the  sum  so  paid. 

The  charge  requested  by  the  plaintiff  in  error,  being  re- 
pugnant to  these  views,  was  rightly  refused;  and  the  charge 
given  being  in  strict  conformity  to  them,  it  results  that  there 
is  no  error  in  the  record,  and  the  judgment  must  be  affirmed. 


THE  BRANCH  BANK  AT  MOBILE  vs.  McDONALD. 

1.  Au  attaclimeut  lies  uuder  the  statute,  (Clay's  Digtst  58  g  14,)  iu  favor  of  a 
resident  creditor,  against  the  foreign  executor  or  administrator  of  his  deceased 
non-resident  debtor. 

(Goldthwaite,  J.,  dissenting,  held,  that  it  was  the  object  of  the  statute  to  con- 
fer upon  the  creditor  the  same  rights  against  the  estate  of  his  deceased 
debtor  that  he  had  against  his  property  while  he  was  living  ;  and  that  the 
remedy  was  intended  to  be  given  against  the  person  who  was  here  recognized 
as  the  legal  representative  of  the  property.) 

2.  To  authorize  an  attachment  against  the  foreign  executor  or  administrator  of  s 

deceased  non-resident  debtor,  it  must  appear  that  he  was  a  non-resident  at  the 
time  of  his  death ;  and  when  the  attachment  is  sued  out  against  the  non- 
resident debtor  himself  while  living,  the  suit  cannot  be  revived  by  sci.  fa. 
against  his  foreign  executor  or  administrator,  because,  non  constat  that  he  was 
a  non-resident  at  the  time  of  his  death. 

3.  The  act  of  1802  (Clay's  Digest,  313  §  1,)  authorizing  the  revival  of  a  suit 

against  the  personal  representative  of  the  defendant,  does  not  apply  to  foreign 
representatives. 

Erkor  to  the  Circuit  Court  of  Pickens. 

The  record  does  not  show  the  name  of  the  presiding  judge. 

This  suit  was  commenced  by  attachment  by  the  plaintiff  in 
error  against  Hugh  McDonald,  on  the  ground  that  the  de- 
fendant was  a  non-resident  debtor ;  and  the  defendant  having 
died  during  its  pendency,  a  scire  facias  was  issued,  in  the  usual 
form,  against  the  defendant  in  error,  as  his  executor,  to  ap- 
pear and  show  cause  why  the  suit  should  not  be  revived 
against  him. 

The  scire  facias  having  been  returned  "  made  known,"  the 
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defendant  in  error  appeared,  and  pleaded,  by  consent,  in  bar 
and  abatement,  that  he  was  not,  at  the  time  of  the  suing  out 
of  the  sci.  fa.,  nor  at  any  other  time  before  or  since,  execu- 
tor of  the  last  will  and  testament  of  said  Hugh  McDonald  in 
the  State  of  Alabama ;  nor  had  letters  testamentary  been 
granted  therein  to  him ;  nor  had  he  acted  as  such  in  said 
State,  or  had  in  his  hands  any  goods  or  chattels,  rights  or 
credits  of  said  Hugh  in  said  State  to  administer ;  but  was 
only  executor  of  the  said  Hugh  in  the  State  of  Mississippi, 
by  appointment  and  letters  testamentary  granted  therein,  and 
was  not  bound  to  make  himself  a  party,  nor  liable  to  be  made 
a  party  defendant,  as  executor  of  said  Hugh,  in  said  State  of 
Alabama. 

To  this  plea  the  plaintiff  demurred,  but  his  demurrer  was 
overruled  ;  and  declining  to  answer  over,  judgment  on  the 
demurrer  was  rendered  in  favor  of  the  defendant.  The  over- 
ruling of  the  demurrer  is  now  assigned  for  error. 

E.  W.  Peck  and  A.  B.  Clitherall,  for  plaintiff  in  error : 
The  court  erred  in  overruling  plaintiff's  demurrer  to  de- 
fendant's plea  to  the  sci.  fa.,  because  : 

1.  An  executor  derives  his  office  and  powers  from  the  will ; 
a  party  appointed  executor  by  the  will  is  an  executor,  not 
only  in  the  place  where  the  will  was  made,  but  every  where ; 
and  an  executor  has  not  only  the  power  to  sue,  but  is  liable 
to  be  sued  as  such,  even  before  probate  of  the  will.  1  Wil- 
liams ou  Executors,  164-5.  In  this  case,  the  will  had  been 
proved,  and  letters  testamentary  granted  to  the  defendant,  in 
the  State  of  Mississippi ;  and  being  found  in  this  State, 
and  here  served  with  the  sci.  fa.,  he  may  well  be  made  a 
party,  to  revive  a  suit  commenced  by  attachment  against  his 
testator,  and  abated  by  his  death.  Clay's  Digest  58  §  14; 
Loomis  V.  Allen,  7  Ala.  708 ;  Hemingway  v.  Moore  &  Cren- 
shaw, 11  ib.  645. 

2.  The  pleas  do  not  amount  to  a  plea  of  ne  unques  execu- 
tor, nor  do  they  show  any  legal  reason  why  the  defendant 
should  not  be  made  a  party  to  the  suit.  The  statute  author- 
izes the  revival  of  any  suit,  when  the  cause  of  action  by  law 
survives,  for  or  against  the  executor  or  administrator  of  the 
deceased.    (Clay's  Digest,  313  §  1.)    If  the  plaintiff  may  com- 
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mence  his  suit  by  attachment,  against  a  foreign  executor  or 
administrator,  why  should  he  not  revive  it  against  him,  if  the 
defendant  dies,  and  the  cause  of  action  survives  ? 

Bliss  &  Baldwin,  contra  : 

1.  The  suit  could  not  be  brought  or  maintained  against  the 
defendant,  as  executor,  under  his  appointment  in  the  State  of  ' 
Mississippi.     Story's  Conflict  of  Laws,  421  §  613,  and  note  ; 
Harrison  v.  Mahorner,  14  Ala.  833  ;  10  Yerger  283 ;  2  Kent's 
Com.  432,  note  C ;  1  Lomax  on  Executors  119. 

2.  It  was  obviously  the  intention  of  the  statute  (Clay's  Di- 
gest 313,)  to  provide  for  the  revival  of  suits  against  such 
personal  representatives  only  as  would  be  subject  to  suits 
here,  if  no  action  had  been  commenced  against  the  deceased. 
To  adopt  any  other  construction,  would  not  only  conflict  with 
well  settled  principles,  but  would  produce  the  greatest  diffi- 
culty and  confusion,  and  lead  to  continual  conflicts. 

GOLDTHWAITE,  J.— The  attachment  in  this  case  was 
sued  out  by  a  resident  creditor,  against  the  estate  of  a  non- 
resident debtor.  The  original  debtor  having  died  before  final 
judgment,  a  scire  Jacias  was  issued  against  his  foreign  execu- 
tor ;  and  the  principal  question  presented  upon  the  record  is, 
whether  a  suit  of  this  character  can  be  revived  against  the 
foreign  representative.  The  plaintiff  in  error  insists,  that,  as 
the  statute,  (Clay's  Digest  58  §  14,)  under  the  construction 
which  has  been  given  to  it  by  this  court  in  the  cases  of 
Loomis  V.  Allen,  7  Ala.  708,  and  Hemingway  v.  Moore,  11 
Ala.  645,  extends  the  remedy  in  such  a  case  against  the  for- 
eign executor  of  the  debtor,  the  suit  commenced  by  attach- 
ment against  the  non-resident  can,  upon  his  death,  be  revived 
against  such  representave. 

The  clause  of  the  statute  upon  which  the  decisions  referred 
to  are  predicated,  is  as  follows :  "  And  in  case  of  the  death  of 
any  debtor  residing  out  of  the  limits  of  this  State,  having 
lands  or  other  property  therein,  the  creditor  resident  within  the 
State  shall,  in  like  manner,  be  entitled  to  recover  by  attach- 
ment against  the  executors  or  administrators."  I  do  not 
think  that  the  construction  given  to  this  clause  of  the  statute 
in  the  cases  cited  is  the  correct  one.     The  resident  creditor 
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was,  under  another  section  of  the  same  act,  entitled  to  his 
attachment  against  the  estate  of  the  non-resident  debtor ;  and, 
in  my  opinion,  the  object  of  the  clause  in  question  was  simply 
to  confer  upon  the  creditor  the  same  rights,  against  the  estate 
of  the  deceased  debtor,  that  he  had  against  his  property  while 
living ;  and  the  remedy  was  intended  to  be  given  against  the 
party  who  was  recognized  here  as  the  legal  representative  of 
such  property.  This  construction  would  not  militate  against 
the  rights  intended  to  be  secured  to  the  creditor ;  for  it  would 
always  be  in  his  power,  when  the  decedent  left  property  in 
this  State,  to  procure  the  issue  of  letters  to  the  proper  officer, 
upon  application  to  our  own  tribunals.  The  foreign  adminis- 
trator has  nothing  whatever  to  do  with  the  estate  of  the 
decedent,  beyond  the  jurisdiction  of  the  forum  from  which 
he  derives  his  authority  to  act ;  and  having  no  legal  interest 
in  the  property  attached,  he  would  not  be  as  likely  to  have 
notice  of  the  levy,  as  the  person  on  whom  the  duty  of  admin- 
istering the  property  was  devolved  by  the  grant  of  letters  in 
this  State  ;  and  therefore  the  less  opportunity  of  investigating 
the  claim  upon  which  the  attachment  was  sued  out,  and,  if 
need  be,  interposing  the  necessary  defences. 

But  again ;  the  rule  is  well  settled,  both  in  England  and 
the  United  States,  that  no  suit  can  be  brought  against  an 
executor  or  administrator,  in  his  representative  character,  in 
the  courts  of  any  other  country  than  that  in  which  he  obtains 
his  letters.  Harrison  v.  Mahorner,  14  Ala.  838 ;  Story's 
Conflict  of  Laws,  §  523.  Of  course,  we  entertain  no  doubt 
as  to  the  right  of  the  legislature  to  give  this  remedy,  even 
against  the  foreign  representative ;  but  the  terms  of  the  act 
are  not  such  as  to  force  this  construction  upon  us ;  and  when 
it  is  shown  to  be  in  violation  of  all  the  analogies  of  the  law, 
in  relation  to  foreign  administrators, — when  it  is  unnecessary, 
to  enforce  the  rights  which  it  was  the  object  of  the  act  to  se- 
cure, and  would,  in  many  cases,  prejudice  the  rights  which 
belong  to  the  other  parties  in  interest,  it  is  sufficient  to  satisfy 
my  mind,  that  such  a  construction  is  incorrect,  and  should  no 
longer  be  adhered  to.  A  majority  of  the  court,  however, 
entertain  different  views,  and  think  that  the  decisions  to 
which  I  have  referred  should  be  maintained. 

There  is,  however,  another  ground,  which  is  decisive  of  the 
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case.  Conceding  that,  in  a  proper  case,  an  attachment  may 
be  sued  out  against  the  foreign  representative,  yet  the  position 
taken  by  the  plaintiff  in  error  cannot  be  sustained.  The  only 
case  in  which  the  foreign  executor  or  administrator  is  allowed 
to  be  sued  by  attachment  is,  when  the  testator  or  intestate 
was  a  non-resident  at  the  time  of  his  death.  In  the  present 
case,  the  attachment  was  sued  out  in  the  lifetime  of  the 
debtor ;  and  although  he  may  have  been  a  non-resident  when 
the  attachment  was  issued,  non  constat  that  he  was  so  at  the 
time  of  his  death.  To  sustain  a  remedy  of  this  description, 
the  record  must  show  a  case  in  which  the  remedy  would  lie, 
and  it  must  not  be  left  to  inference  or  deduction ;  not  show- 
ing it  in  the  present  case,  except  by  inference,  the  argument 
based  upon  that  ground  falls. 

At  the  common  law,  the  death  of  a  sole  defendant  before 
final  judgment  abated  the  suit ;  and  the  act  of  1802  (Clay's 
Digest  813  §  1,)  which  authorizes  the  executor  or  adminis- 
trator of  a  deceased  defendant  to  be  made  a  party,  certainly 
does  not  apply  to  the  foreign  representative.  The  pleas  were 
in  substance,  that  the  party  who  was  brought  into  court  by 
scire  facias  as  the  executor,  was  not,  and  never  had  been,  the 
executor  of  the  defendant  in  this  State.  This,  in  legal  effect, 
is  the  plea  of  ne  unques  executor.     1  Saunders'  Pleading  510. 

There  was  no  error  in  overruling  the  demurrer  to  the  pleas, 
and  the  judgment  is  affirmed. 


HOLLIS,  Adm'r.,  vs.  CAUGHMAN  AND  WIFE. 

jj.  A  decree  of  the  Court  of  Probate  is  not  final,  unless  it  makes  distribution  of 

•        all  the  assets  found  to  be  in  the  hands  of  the  executor  or  administrator,  among 

all  the  pai-ties  who  appear  by  the  record  to  be  interested  in  the  estate,  and 

unless  all  the  parties  in  interest  are  before  the  court,  either  in  person  or  by 

notice. 

2.  But  when  the  decree  purports  to  be  final,  and  execution  is  awarded  upon  it, 

it  may  be  revised  on  writ  of  error,  although  not  in  fact  final. 

3.  An  administrator  is  properly  chargeable  with  interest  on  money  in  his  hands, 

unless  he  makes  affidavit  that  he  has  not  used  it,  or,  if  he  makes  such  affida- 
vit, it  is  successfully  controverted. 
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Error  to  the  Court  of  Probate  of  Marion. 

The  plaintiff  in  error  was  appointed  by  the  Orphans'  Court 
of  Marion  county  administrator  of  Daniel  Holliday,  in  March. 
1837. 

On  the  13th  of  March,  1889,  he  made  with  the  Orphans' 
Court,  agreeably  to  notice  which  had  been  ordered  by  the 
court,  a  settlement  which  is  called  in  the  record  "a  final  set- 
tlement," by  which  it  is  said,  he  "he  stands  justly  indebted 
to  the  legal  heirs  of  said  Holliday,  deceased,  in  the  sum  of 
$17,800/A-"  The  entry  then  proceeds :  "  The  estate  is  large, 
and,  from  prospects  of  new  litigation,  may  put  Hollis  una- 
voidably to  much  more  personal  trouble  as  administrator  as 
aforesaid.  For  his  attention  and  trouble  already  had  and  per- 
formed, this  court  adjudges  and  decrees  unto  the  said  Hollis, 
out  of  the  moneys  of  said  estate,  $500,  and  decrees  also  that 
said  Hollis  retain  in  his  hands,  to  meet  further  trouble,  ex- 
penses and  c'ost  which  may  arise  on  said  estate,  the  further 
sum  of  $1,000.  The  said  estate  to  its  final  close  is  to  pay  all 
the  rightful  personal  expenses  of  said  Hollis,  whilst  attending 
to  the  business  thereof;  also,  the  said  estate  shall  pay,  out  of 
this  last  $1,000,  all  rightful  and  proper  cost  and  charges  which 
may  be  necessary  in  the  said  Hollis'  final  close  of  the  same." 

After  this  entry,  follows  another  in  these  words,  made  at 
the  same  time :  "  As  stated  in  the  preceding  order,  that  said 
John  Hollis,  administrator  as  aforesaid,  stands  indebted  unto 
the  legal  heirs  of  Daniel  Holliday,  deceased,  in  the  sum  of 
$17,800yVoj  it  is  ordered  and  decreed  that  said  Hollis  pay 
unto  the  heirs  of  the  said  Daniel  the  said  sum  of  $17,800/^7 : 
that  is  to  say,  it  is  decreed  that  said  John  Hollis,  administra- 
tor, &c.,  pay  to  Daniel  Holliday,  son  of  said  Daniel,  deceased, 
his  heirs  or  assigns,  the  sum  of  $1650." 

There  is  an  entry  as  of  February,  1841,  by  which  it  ap- 
pears that  Peter  Holliday,  one  of  the  sons  of  the  intestate, 
moved  the  court  to  order  a  citation  to  Hollis,  the  administra- 
tor, to  make  distribution  of  the  $1000  that  had  been  left  in 
his  hands. 

Nothing  further  appears  to  have  been  done  until  May, 
1861,  when  the  following  entry  was  made : 

"  Court  of  Probate,  regular  term  held  on  2d  Monday  of 
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May,  1851,  being  the  12th  day  of  said  month.  Present,  Jno. 
D.  Terrell,  judge,  &c.  Whereas,  H.  J.  Caughman,  in  right 
of  his  wife,  who  was  Mary  M.  Denley,  by  attorney,  previous 
to  this  day,  has  moved  the  court  for  a  final  settlement  on  the 
estate  of  Daniel  Holliday,  deceased ;  and  John  Hollis,  admin- 
istrator of  the  estate  of  said  Daniel  Holliday,  deceased,  ap- 
pearing, and  his  account  and  vouchers  being  on  file ;  and  it 
appearing  to  the  satisfaction  of  the  court  that  there  yet  re- 
mained in  the  hands  of  the  said  John  Hollis,  administrator  as 
aforesaid,  due  to  the  said  Caughman,  in  right  as  aforesaid,  the 
sum  of  $1367 yVo*  It  is  therefore  ordered  and  decreed  by  the 
court,  that  the  said  H.  J.  Caughman,  in  right  of  his  wife, 
Mary  M.,  have  and  recover  of  and  from  the  said  John  Hollis, 
administrator  as  aforesaid,  the  sum  of  $1357yVo)  ^^^  ^^^ 
which  execution  may  issue,"  &c. 

The  account  current  of  the  administrator,  verified  by  affi- 
davit, on  the  12th  of  May,  1851,  is  in  the  record.  He  debits 
himself  with  the  amount  of  assets  found  to  be  in  his  hands 
on  the  settlement  made  the  13th  of  March,  1839,  and  credits 
himself  with  the  payment  of  the  distributive  shares  of  eleven 
persons,  himself  included,  children  or  sons-in-law  of  Daniel 
Holliday,  deceased.  The  share  of  each  is  set  down  at  $1650, 
plus  $60,  the  latter  sum  arising  from  what  remained  to  be 
distributed  of  the  $1000  left  in  his  hands.  In  respect  to  the 
shares  of  the  others,  it  does  not  appear  from  the  face  of  the 
account  when  they  were  paid.  The  item  of  the  account  re- 
lating to  the  wife  of  the  defendant  in  error  reads  thus :  "  By 
this  amount  paid  to  Mary  M.  Denley,  who  claimed  through 
her  mother,  Harriet  Denley,  who  was  a  daughter  of  said 
Daniel  Holliday,  and  who  had  departed  this  life  before  the 
death  of  said  Daniel,  leaving  her  daughter,  Mary  M.  Denley, 
$700  on  the  20th  day  of  June,  1845,  and  $950  on  the  7th  of 
October,  1845,  making  the  total  amount  of  $1650." 

No  portion  of  the  $1000  left  in  the  hands  of  the  adminis- 
trator is  allowed  to  her  in  the  account,  but  $60  apiece  was 
allowed  to  the  other  ten  distributees,  the  administrator,  in  the 
right  of  his  wife,  included. 

The  foregoing  is  an  abstract  of  the  material  parts  of  the 
record. 

The  plaintiff  in  error  assigns  for  error : 
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1.  The  decree  of  the  second  Monday  in  May,  1861,  is  un- 
supported by  any  evidence  or  paper  in  the  record ; 

2.  The  said  decree  is  too  large,  as  appears  by  the  record ; 

3.  The  decree  was  rendered  without  any  notice  to  the 
plaintiff  in  error ; 

4.  The  decree  should  not  have  been  for  more  than  sixty 
dollars ; 

5.  The  said  decree  is  erroneous,  as  appears  by  the  account 
of  the  administrator,  to  which  no  exception  was  taken ; 

6.  The  said  decree  is  for  interest,  when  no  interest  should 
have  been  charged  or  allowed ; 

7.  The  decree  should  have  been  in  favor  of  defendant  and 
his  wife. 

E.  W.  Peck  and  W.  S.  Eajrnest,  for  plaintiff  in  error. 
Wm.  Cooper,  contra. 

PHELAN,  J. — The  nature  of  the  jurisdiction  conferred  by 
statute  on  the  Probate  Court,  touching  the  settlement  and 
distribution  of  estates,  is  two-fold.  One  branch  of  this  juris- 
diction is  to  make  partial  settlements  and  distribution ;  the 
other  is  to  make  linal  settlements  and  distribution.  In  re- 
spect to  each,  the  mode  of  proceeding  prescribed  by  the  sta- 
tute must  be  substantially  pursued ;  otherwise,  the  judgments 
will  be  not  voidable  merely,  but  void.  This  is  a  familiar  doc- 
trine, for  which  it  is  not  necessary  to  cite  authorities. 

Partial  settlements  and  distributions  may  be  made  with  one 
or  more  of  the  parties  in  interest ;  and  after  the  lapse  of  eigh- 
teen months  from  the  grant  of  letters,  any  distributee  or  leg- 
atee may  compel  an  executor  or  administrator  to  deliver  over 
a  specific  legacy,  or  come  to  a  settlement  and  make  distribu- 
tion. Clay's  Dig.  196,  §§  23,  24 ;  Graham  v,  Abercrombie, 
8  Ala.  552. 

When  cited  -by  any  legatee  or  distributee,  proceeding  for 
himself  alone,  to  make  settlement  and  distribution,  it  devolves 
on  the  executor  or  administrator,  if  he  wishes  to  conclude  any 
other  of  the  parties  in  interest  by  i\Jie  settlement  and  distribu- 
tion he  proposes  to  go  into,  to  make  them  parties  by  notice 
or  citation  to  that  effect.  It  is  accordingly  his  right  to  have 
all  the  parties  in  interest  cited,  and  made  parties  to  the  settle- 
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raent  and  distribution,  if  he  desires  it,  and  it  is  error  in  the 
Probate  Court  to  refuse  him  this  right  when  demanded.  Har- 
rison V.  Harrison,  9  Ala.  470 ;  Sankey  v.  Ellsberry,  10  Ala. 
455;  Petty  v.  Wofford,  11  Ala.  148. 

An  order  or  decree  of  the  Probate  Court  for  the  delivery 
of  a  specific  legacy,  or  for  the  partial  distribution  of  the  as- 
sets or  property  of  an  estate,  is  always  interlocutory ;  and  in 
such  cases,  a  refunding  bond  should  always  be  required. 
Sankey  v.  Ellsberry,  10  Ala.  455;  Clay's  Dig.  196,  §  23. 

So  much  for  partial  settlements  and  distribution,  and  the 
jurisdiction  of  the  Probate  Court  over  them. 

What,  we  come  next  to  inquire,  is  the  nature  and  extent  of 
its  jurisdiction  in  respect  to  the  final  settlement  and  distribu- 
tion of  estates. 

When  an  executor  or  administrator  proposes,  of  his  own 
accord,  to  make  final  settlement,  or  when  he  is  cited  so  to  do 
by  any  one  having  an  interest,  the  statute  requires  that  he 
shall  file  his  accounts  and  vouchers  with  the  Probate  Court, 
and  also  a  list  of  the  "  heirs  and  legatees"  under  oath,  speci- 
fying in  his  statement  which  are  minors,  feme  coverts,  or  per- 
sons non  compotes,  that  the  court  may  know  how  to  proceed, 
and  in  whose  favor  a  decree  is  to  be  rendered,  when  the  estate 
is  read}^  for  final  distribution. 

When  this  much  is  done  by  the  executor  or  administrator, 
the  statute  makes  it  the  duty  of  the  probate  judge  to  order 
publication  of  notice  for  a  specified  period,  before  the  day  set 
for  hearing  the  final  settlement,  giving  notice  of  the  day  ap- 
pointed, and  requiring  all  persons  adversely  interested  to  ap- 
pear on  that  day,  and  contest  if  they  see  proper.  Clay's  Dig. 
229,  §41;  ib.  304,  §38.  '       --• 

To  give  the  court  jurisdiction  to  make  a  final  settlement  of 
the  accounts  of  the  executor  or  administrator,  and  to  render 
a  final  decree  of  distribution  thereupon  under  this  statute,  it 
is  indispensable  that  the  notice  required  by  the  statute  should 
have  been  given,  or  that  all  the  parties  in  interest  should  be 
shown  to  have  been  present  at  the  settlement.  And  to  give 
any  validity  to  the  decree  of  distribution  as  a  final  decree,  it 
must  make  distribution  among  all  those  who  appear  by  the 
record  to  be  parties  in  interest.  Whatever  else  a  settlement 
made  with  the  Probate  Court,  and  a  decree  based  upon  such 
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settlement,  may  amount  to  in  law,  the  proposition  may  be  laid 
down  broadly,  that  unless  all  the  parties  in  interest  are  before 
the  court,  either  in  person  or  by  notice,  at  the  settlement,  and 
unless  the  decree  rendered  at  the  time  of  the  settlement,  and 
based  upon  it,  makes  distribution  of  all  the  assets  found  to  be 
in  the  hands  of  the  executor  or  administrator,  among  all  the 
parties  who  appear  by  the  record  to  be  parties  in  interest, 
such  decree  is  not  a  final  decree,  and  can  claim  no  force  or 
validity  as  such.  Whatever  it  may  be  called,  it  is  in  fact  in- 
terlocutory, and  must  be  so  held.  Boyett  v.  Kerr,  7  Ala.  9 ; 
Crothers  v.  Ross,  17  Ala.  816 ;  Reynolds  v.  Reynolds,  11  Ala. 
1023 ;  Horton  v.  Averett,  20  ib. 

Tried  by  these  principles,  neither  the  settlement  and  decree 
which  was  made  in  March,  1839,  by  the  Orphans"  Court  of 
Marion,  nor  the  subsequent  settlement  and  decree  which  was 
made  in  May,  1851,  is  final ;  the  former,  because  the  court 
does  not  pretend  to  distribute  all  the  assets ;  the  second,  be- 
cause no  notice  of  the  settlement  was  given,  and  there  were 
no  other  parties  present  at  that  settlement  but  Caughman  and 
wife  on  one  side,  and  the  administrator  Hollis  on  the  other. 
Other  irregularities  in  the  proceedings  in  both  instances  inter- 
vene; but  these  objections  to  the  settlements  and  decrees  as 
final  decrees  are  fundamental,  and  go  to  the  jurisdiction ;  and 
consequently  we  are  compelled  to  notice  them,  even  in  the 
absence  of  an  assignment  of  error  directed  to  them. 

The  decree  of  the  12th  May,  1851,  purporting  on  its  face 
to  be  a  final  decree,  and  the  court  having  awarded  execution 
upon  it,  although  it  is  in  fact  not  a  final  decree,  must  be 
treated  as  such  so  far  as  to  authorize  a  revision  on  writ  of 
error. 

In  the  settlement  between  Caughman  and  wife  and  the  ad- 
ministrator, it  appears  that  the  court  below  charged  the 
administrator  with  interest  on  the  money  coming  to  Caugh- 
man's  wife  as  her  distributive  share  according  to  the  order  or 
decree  of  the  court  in  March,  1839,  from  the  date  of  that 
order  until  the  time  when  he  paid  it ;  and  this  is  assigned  for 
error.  It  was  entirely  proper  to  charge  him  with  interest 
upon  this  money  remaining  in  his  hands,  unless  he  denied  on 
oath  that  he  had  used  it,  or  unless,  if  that  statement  were 
made  by  him,  it  were  successfully  controverted  on  the  other 
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side.     Clay's  Dig.  198,  §  28 ;  Brazeal  v.  Brazeal,  9  Ala.  491 ; 
King  V.  Cabaniss,  12  Ala.  598. 

For  the  error  of  rendering  what  purports  to  be  a  final  judg- 
ment or  decree  in  favor  of  one  of  the  distributees,  when  the 
record  discloses  that  there  are  others,  and  before  final  settle- 
ment, the  decree  is  reversed,  and  the  cause  remanded. 


MOLETT  vs.  KEENAN. 

1 .  The  record  of  the  proceedings  of  the  Commissioners'  Court  in  the   establish- 

ment of  a  road,  must  show  upon  its  face  every  fact  necessary  to  give  the 
court  jurisdiction  ;  a  recital  in  the  record,  that  "  notice  in  all  respects  accord- 
ing to  the  statute  was  proven,  by  advertisement  at  the  court  house  door  and 
three  other  public  places  in  the  county,"  does  not  show  that  the  notice  was 
given  for  thirty  days,  as  required  by  the  statute. 

2.  An  oath  taken  by  the  jury  who  are  appointed  to  view  and  mark  out  the  road, 
in  the  following  words :  ■'  We  do  solemnly  affirm,  that  we  will  impartially 
view  and  mark  out  said  road,  as  named  in  said  order  to  us  directed,  to  tlie 
best  of  our  skill  and  ability,"  is  not  a  substantial  compliance  with  the  requi- 
sition of  the  statute.    (Clay's  Digest  60*7  §  4.) 

3.  When  the  jury  who  were  appointed  to  view  and  mark  out  the  road,  are  also 
empanneled  to  assess  the  damages  occasioned  by  it  to  the  persons  through 
whose  lands  it  passes,  they  should  be  sworn  and  charged  with  a  view  to  the 
assessment  of  such  damnges,  as  directed  by  the  act,  (lb.  607  §  5 ;)  and  the 
failure  to  do  this  is  an  irregularity  fatal  to  the  proceedings  on  eri'or. 

4.  When  a  person  through  whose  lands  a  road  passes,  as  established  by  the  Com- 
missioners' Court,  wishes  to  challenge  jurors,  the  challenges  must  be  made 
before  the  jury  are  sworn,  and  before  they  enter  on  their  duties. 

Error  to  the  Circuit  Court  of  Dallas, 
Tried  before  the  Hon.  Nathan  Cook. 

This  was  a  proceeding  originally  commenced  in  the  Com- 
missioners' Court  of  Eoads  and  Eevenue  in  Dallas  county,  at 
the  instance  of  the  plaintiff  in  error  and  others,  for  the  pur- 
pose of  establishing  a  new  road.  The  Commissioners'  Court 
granted  the  prayer  of  the  petitioners,  and  empanneled  a 
jury  to  view  and  lay  out  the  road,  according  to  the  statute 
in  such  case  made  and  provided.  The  order  establishing  the 
road  and  empanneling  the  jury  was  made  at  the  February 
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term  of  said  court,  1852 ;  at  the  May  term  following,  the 
jury  reported  their  proceedings,  which  were  adopted,  against 
the  objections  of  the  defendant  in  error,  through  whose  land 
the  road  was  to  pass,  A  certiorari  was  taken  to  the  Circuit 
Court,  when  the  judgment  of  the  Commissioners'  Court  estab- 
lishing the  road  was  reversed,  and  from  that  judgment  a 
writ  of  error  is  brought  to  this  court. 

The  road  sought  to  be  established  by  the  judgment  and 
decree  of  the  Commissioners'  Court,  was  what  is  denominated 
in  our  statutes  a  public  road,  as  contra-distinguished  from  a 
private  road.  The  record  recites :  "  And  notice  in  all  re- 
spects according  to  the  statute  being  proven,  by  advertise- 
ment at  the  court  house  door  and  three  other  public  places 
in  the  county.*'  This  was  the  only  evidence  of  notice  which 
the  record  contains. 

The  only  oath  administered  to  the  jury  of  review,  was  as 
follows :  "  I,  James  Af.  Lenoir,  (and  six  others,  naming  them,) 
do  solemnly  affirm,  that  we  will  impartially  view  and  mark 
out  said  road,  as  named  in  said  order,  and  to  us  directed,  to 
the  best  of  our  skill  and  ability." 

When  the  jury  rendered  in  their  report,  the  petitioners  by 
their  counsel  moved  the  court  that  the  jury  be  instructed 
forthwith  to  assess  the  damages.  The  defendant  in  error 
then  objected,  and  claimed  his  privilege  of  challenging  four 
of  the  jury.  This  motion  was  overruled,  and  the  jury  then 
retired  to  assess  the,  damages,  without  having  taken  any  oth- 
er oath  than  that  above  recited ;  and  in  a  few  moments  re- 
turned, with  an  amendment  to  their  report,  which  was 
received  and  adopted  by  the  court,  as  follows :  "  Amended 
and  additional  report  to  the  within ;  we,  the  jury,  assess  the 
damage  to  M.  J.  Keenan,  the  sum  of  one  hundred  and  thirty- 
seven  dollars  and  fifty  cents." 

The  report  as  amended  by  this  addition,  was  then  received 
and  adopted ;  to  all  which  proceedings  the  said  Keenan  ex- 
cepted, and  his  exceptions  were  allowed. 
The  errors  assigned  in  the  court  below  were : 

1.  The  record  does  not  show  affirmatively  that  thirty  days' 
notice  was  given  of  the  application  for  the  road. 

2.  The  statutory  oath  was  not  administered  to  the  jury  of 
review. 
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3.  The  court  erred  in  allowing  the  jury  of  review  to 
amend  their  report,  after  it   had  been   received  and  adopted. 

4.  The  jury  were  not  specially  sworn  to  assess  damages  to 
Keenan. 

5.  The  court  erred  in  refusing  to  allow  challenges  to  the 
jury  which  assessed  the  damages. 

6.  The  court  erred  in  establishing  the  road  upon  the  report 
and  amended  report  of  the  jury. 

The  Circuit  Court  reversed  the  proceeding  of  the  Commis- 
sioners' Court,  and  that  decision  is  here  assigned  for  error, 

Wm.  Hunter,  for  plaintiff  in  error : 

The  recital  of  Lotice  contained  in  the  record  is  not  the 
statement  of  a  conclusion  of  law,  but  the  statement  of  a  fact, 
to  wit :  that  the  statutory  notice  had  been  given.  In  chan- 
cery cases,  where  the  recital  of  notice  has  been  held  insuf- 
ficient, the  statement  was  simply,  that  notice  had  been  given 
in  due  or  legal  form ;  but  no  case  can  be  found,  where  the 
record  stated  that  the  statutory  notice  had  been  given,  and 
the  recital  was  held  insufficient.  Our  own  courts  have  de- 
cided, in  chancery  cases,  that  the  evidence  of  notice  need  not 
be  put  upon  the  record ;  a  recital  is  always  sufficient,  if  full 
enough.  Hartley  v.  Bloodgood,  16  Ala.  233.  The  fact  to 
be  proved  heie  was,  that  the  statutory  notice  had  been  given ; 
the  evidence  of  that  fact  was,  that  the  proper  notice  had  been 
put  up,  at  the  proper  places,  and  for  the  proper  time.  The 
fact  itself  is  recited  broadly  and  fully  in  the  record ;  tho  evi- 
dence of  it  only  is  omitted. 

The  defendant  in  error  cannot  be  heard  to  object  on  ac- 
count of  a  want  of  noiice.  He  appeared  in  the  court  below, 
and  went  to  trial ;  and  all  special,  prior  preliminaries  are 
presumed,  as  against  him,  to  have  been  complied  with,  un- 
less he  objected  on  that  ground.  Intendments  are  extremely 
liberal  in  favor  of  jurisdiction,  where  the  court  is  one  of 
special,  limited  jurisdiction.  Grignon  v.  Astor,  2  How.  U. 
S.  R  339. 

Geo.  W.  Gayle,  contra: 

The  Commissioners'  Court  is  one  of  special,  limited  juris- 
diction, and  its  record  must  show  affirmatively  that  it  has 
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complied  with  every  requisition  of  the  statute,  before  it  ac- 
quires jurisdiction.  Commissioners'  Court  v.  Thompson,  18 
Ala.  694.     The  errors  shown  by  this  record  are : 

1.  It  does  not  show  that  thirty  days'  notice  was  given,  as 
required  by  the  statute.  Clay's  Digest  607  §  3 ;  11  Ala.  296; 
5  ib.  473 ;  16  ib.  139 ;  ib.  829.  A  statement  that  legal  no- 
tice was  given,  is  not  sufficient ;  the  notice  itself  must  be 
shown.  Hill  v.  Hill,  9  Ala.  793 ;  McMahan  v.  Bobo,  12 
ib.  268. 

2.  The  statutory  oath  was  not  administered  to  the  jury  of 
review.     Digest  607  §  4. 

3.  The  jury  should  have  been  specially  sworn  and  charged 
to  assess  the  damages.     Ib.  507  §  5. 

4.  The  defendant  should  have  been  allowed  to  challenge 
the  jurors  who  assessed  the  damages,  as  in  other  civil  cases. 
Ib.  467  §  38. 

GIBBONS,  J. — The  Commissioners'  Court  of  Roads  and 
Revenue  is  a  court  of  special,  limited  jurisdiction,  and  its 
proceedings,  to  be  valid,  must  show  upon  their  face  affirma- 
tively, that  the  court  has  acquired  jurisdiction  of  the  subject 
matter  by  taking  those  preliminary  steps  directed  by  the 
statute,  in  cases  providing  for  its  action. 

This  was  the  doctrine  held  in  the  case  of  The  Commission- 
ers of  Roads  and  Revenue  of  Talladega  county  v.  Thomp- 
son, 15  Ala.  134;.  and  the  same  doctrine  was  re-asserted  at 
the  present  term  of  this  court  in  the  case  of  Lamar  v.  Com- 
missioners of  Roads  and  Revenue  of  Marshall  county,  21 
Ala.  772. 

Our  acts  providing  for  the  establishment  of  public  roads, 
and  conferring  this  power  upon  the  Commissioners'  Court, 
amongst  other  things,  says:  '■'■Provided,  that  said  court  shall, 
in  no  instance,  grant  an  order  to  establish,  discontinue,  or 
change  a  public  road,  unless  the  person  or  persons  petition- 
ing for  the  same  shall  have  given  at  least  thirty  days'  notice 
of  the  intended  application,  by  advertisement  at  the  court 
house  door,  and  at  three  other  public  places  in  the  county.'' 

This  notice  must  undoubtedly  appear  upon  the  proceedings 
of  the  court  establishing  a  new  road,  before  its  jurisdiction 
over  the  subject  matter  begins.     No  intendments  or  presump- 
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tions  can  be  indulged  in  favor  of  its  jurisdiction,  but  the  fact 
itself  of  the  notice  must  affirmatively  appear.  The  record 
in  the  present  case  recites,  that  "notice  in  all  respects  ac- 
cording to  the  statute  was  proven,  by  advertisement  at  the 
court  house  door  and  three  other  public  places  in  the  county." 
But  it  does  not  show  how  many  days  the  notice  was  given, 
except  that  it  was  given  according  to  the  statute.  Here, 
then,  to  support  the  jurisdiction,  we  have  to  indulge  in  the 
presumption,  that  the  notice  was  given  for  thirty  days,  be- 
cause that  is  the  requirement  of  the  statute. 

But  it  is  insisted  that,  inasmuch  as  the  statute  itself  is  re- 
ferred to  in  the  record,  and  a  compliance  with  it  asserted,  we 
are  bound  to  infer  that  the  requisite  notice  was  given.  In 
that  consists  the  vice  of  the  argu  nent.  We  cannot  indulge 
inferences  or  presumptions,  in  order  to  confer  jurisdiction, 
where  the  doing  of  a  particular  act  is  a  condition  precedent 
to  the  vesting  of  jurisdiction;  but  must  require  that  the  fact 
itself,  without  being  aided  by  inferences  or  presumptions, 
should  affirmatively  appear  to  have  been  done.  We  cannot 
consider  the  recital  in  the  record  as  any  thing  more  than  an 
assertion  that  due  and  legal  notice  had  been  given,  or  that 
notice  had  been  given  according  to  law.  These  -would  be 
clearly  incompetent  to  give  the  court  jurisdiction,  as  they 
would  be  legal  conclusions,  and  not  facts.  The  case  of  Long 
V.  Commissioners'  Court,  18  Ala.  482,  cited  in  argument,  is 
not  applicable  to  the  present  case.  That  waa  a  proceeding  by 
the  Commissioners'  Court  for  the  establishment  of  a  private 
road,  and  no  notice  in  such  a  case  is  necessary,  under  the 
statute,  to  give  the  court  jurisdiction.  For  the  establishment 
of  this  class  of  roads,  the  mere  application  of  one  or  more 
persons  is  sufficient  to  give  the  court  jurisdiction  of  the  sub- 
ject matter.  In  the  case  cited.  Long,  over  whose  land  the 
road  passed,  appeared  in  court,  and  made  himself  a  party, 
and  participated  in  the  proceedings  as  to  the  assessment  of 
his  damages.  This  court  held,  that  the  court  having  obtained 
jurisdiction  according  to  the  statute,  and  Long  being  a  party 
actor  in  the  court  below,  like  any  other  suitor  in  court,  was 
bound  to  raise  all  objections  to  the  proceedings  in  that  court, 
or  he  would  not  be  heard  in  an  appellate  court.  The  dif- 
ference between  that  case  and  the  one  at  bar,  is,  that  in  that 
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case,  the  court  had  acquired  jurisdiction  of  the  subject  mat- 
ter, and  also  of  the  persons  litigant  before  it;"  while  in  the 
case  at  bar,  the  jurisdiction  of  the  subject  matter  is  denied. 
This  jurisdiction,  we  think,  the  record  does  not  sufficiently 
show. 

Where  a  new  road  is  established  by  the  Commissioners' 
Court,  the  statute  requires  that  the  jury  appointed  by  the 
court  to  view  and  mark  it  out,  should  take  the  following  oath, 
that  they  "  will  view  and  mark  out  the  road  named  in  the 
order  directed  to  them  from  the  Commissioners'  Court,  in  pur- 
suance of  said  order,  to  the  greatest  advantage  to  the  public, 
and  with  as  little  prejudice  to  enclosures  and  private  individ- 
uals as  convenient,  without  favor  or  affection,  malice  or 
hatred,  and  to  the  best  of  their  skill  and  knowledge."  The 
oath  taken  by  the  jury  of  viewers  in  the  present  case,  was: 
'*  We  do  solemnly  affirm,  that  we  will  impartially  view  and 
mark  out  said  road,  as  named  in  said  order,  and  to  us  direct- 
ed, to  the  best  of  our  skill  and  ability."  This,  as  appears  by 
the  bill  of  exceptions,  was  the  only  oath  which  was  adminis- 
tered to  the  jury. 

Our  conclusions  are,  that  the  oath  administered  to  the  jury 
of  viewers  was  not  the  statutory  oath,  and  was  too  wide  a 
departure  from  it  to  be  sustained.  The  proceeding  was 
purely  a  statutory  one,  and  the  directions  of  the  statute  should, 
in  all  respects,  be  at  least  substantially  complied  with.  The 
oath  administered  to  the  jury,  compared  with  that  required 
by  the  statute,  was  defective  in  substance. 

The  statute  directs,  that  "  where  a  new  road  is  established, 
the  owner  of  land  over  which  it  passes  must,  at  or  before  the 
next  term  of  the  Commissioners'  Court,  apply  to  said  court 
for  damages,  for  the  injury  which  he  may  have  sustained  by 
its  establishment ;  and  it  shall  be  the  duty  of  the  court,  to 
i^ause  a  jury  to  be  empanneled  and  sworn  to  inquire  of  such 
damages,  in  wbich  inquiry  the  jury  shall  be  charged  to  take 
into  consideration  the  advantages  and  disadvantages  accru- 
ing to  such  applicant,  and  to  give  their  verdict  accordingly ; 
and  the  damages  (if  any,)  assessed  shall  be  paid  out  of  the 
county  treasury ;  Provided,  the  court  may,  in  their  discretion, 
order  the  same  jury  who  lays  out  the  road  to  be  empanneled 
to  assess  the  damages,  and  may  also  appoint  in  the  order  the 
32 
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time  at  which  the  road  shall  be  cut  out,"  Clay's  Digest 
507  §  5. 

Under  this  section  of  the  act,  the  court  undoubtedly  has 
the  power  to  direct  the  same  jury  who  view  the  road,  to  as- 
sess the  damages  to  the  individuals  over  whose  land  the  road 
passes ;  but  in  case  they  are  so  directed,  they  should  be 
sworn  and  charged  with  a  view  to  the  assessment  of  such 
damages,  as  directed  by  the  act.  This  was  not  done  in  the 
present  case,  and  the  jury  which  assessed  the  damages  did 
so  without  having  taken  the  requisite  oath,  and  without  being 
charged  as  the  statute  directs.  This,  of  itself,  was  an  irregu- 
larity fatal  to  the  proceedings,  so  far  as  the  defendant  in  error 
was  concerned. 

We  do  not  think  the  defendant  in  error  had  any  right  to 
challenge  jurors,  after  they  were  empanneled  and  entered 
upon  their  duties.  All  such  challenges  should  be  made  be- 
fore the  jury  are  sworn,  and  before  Ihey  enter  upon  their 
duties.  The  challenges  in  this  case  were  too  late,  and  were 
properly  overruled. 

We  do  not  deem  it  necessary  to  notice  the  other  assign- 
ments of  error,  as  they  mostly  grew  out  of  the  proceedings 
upon  which  we  have  already  expressed  an  opinion,  and  will 
not  probably  arise  on  another  trial. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


EGBERTS,  Executor,  vs.  TEA  WICK  et  al. 

On  the  trial  of  an  issue  dcvisavit  vet  tn>n,  to  test  the  ralidity  of  a  will  alleged 
to  have  been  obtained  by  fraud  and  undue  influence  on  the  part  of  testator's 
wife,  and  in  which  she  was  the  principal  legatee,  proponent  proved  a  conver- 
sation between  testator  and  the  witness  had  two  days  before  the  will  was 
made,  in  which  testator  spoke  of  his  slaves  giving  him  a  gi'eat  deal  of  trou 
ble,  and  said  that  he  did  not  know  what  to  do  with  them  ;  witness  advised 
him  to  give  one  to  each  of  his  children,  which  he  refused  to  do,  saying  "  that 
his  sons-in-law  should  never  have  any  of  his  property  and  as  to  his  daugh 
ters,  as  they  had  made  their  bed,  so  they  must  lie."  He  then  offered  to  prove 
declarations  of  the  wife,  made  in  this  conversation,  to  the  effect  that  she 
wished  her  husband  to  make  a  will  different  from  the  one  propounded,  and 
which  should  make  provision  for  his  daughters.    Held : 


JANUARY  TERM,  1853.  491 

Roberts,  Ex'r.,  v.  Trawick  et  aL 


That  these  declarations  were  not  admissible  to  sustain  tlie  wilL 
2.  Although  the  declarations  or  admisBJous  of  a  })arty  are  evidence  against  him- 
self, yet  they  do  not,  when  offered,  justify  him  in  introducing  proof  of  hia 
counter  declarations,  made  at  a  different  time,  unless  the  latter  form  a  part  of 
the  ret  getUe. 

Erkor  to  the  Circuit  Court  of  Pickens. 
Tried  before  the  Hon.  Turner  Reavis. 

The  issue  in  this  case  in  the  court  below  was  demsavit  vel 
non.  The  plaintiff  in  error  propounded  for  probate  a  paper 
purporting  to  be  the  will  of  one  Nathaniel  Davis,  the  probate 
of  which  was  contested  by  the  defendants  in  error,  and  an 
issue  was  made  up  and  submitted  to  a  jury. 

On  the  trial,  the  contestants  introduced  proof  tending  to 
show  that  the  wife  of  the  deceased,  Elizabeth  Davis,  had  and 
exercised  great  influence  over  him :  that  she  had  no  children 
of  her  own,  but  her  husband  had  nine  by  a  former  wife  ;  that 
the  step-mother  was  harsh  and  unkind  to  the  daughters,  but 
otherwise  to  two  of  the  sons  who  had  married  her  nieces; 
that  the  alleged  testator  was  seventy-six  years  of  age  when 
the  supposed  will  was  made,  and  quite  weak  and  inactive. 
They  further  proved,  by  John  Willingham,  that  about  ten 
days  before  the  supposed  will  was  made,  the  witness  went  to 
the  house  of  Davis,  and  found  him  and  his  wife  in  an  excited 
conversation  ;  that  she  was  crying,  and  left  the  room  crying; 
that  Davis  was  also  excited,  and  after  a  silence  of  a  minute, 
said :  "  All  I  can  hear  lately  from  some  people  is,  a  will,  a 
wHl ;  but  the  laws  of  Alabama  make  a  good  enough  will  for 
me." 

The  will  offered  tor  probate  is  very  unequal  in  its  provi- 
sions ;  the  daughters  are  given  twenty-five  dollars  each,  and 
the  bulk  of  the  estate,  consisting  of  lands,  money,  and  a  large 
number  of  slaves,  is  given  to  the  widow,  and  the  two  sons 
who  had  married  her  nieces,  to  whom  the  father  had  already 
advanced  several  slaves  each. 

To  sustain  the  will,  the  proponent  offered  one  Bradford 
Willingham,  who  deposed,  that  he  had  a  conversation  with 
the  testator  two  days  before  his  death,  in  which  the  latter 
spoke  of  his  slaves  giving  him  a  great  deal  of  trouble,  and 
said  he  did  not  know  what  to  do  with  them ;  witness  then 
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advised  him  to  get  rid  of  them  by  giving  one  a-piece  to  each 
of  his  children ;  this  he  refused  to  do,  saying,  that  his  "  sons- 
in-law  should  never  have  any  of  his  property,  and  as  to  his 
daughters,  as  they  had  made  their  bed,  so  they  must  lie." 

The  proponent  then  offered  to  prove  by  this  witness  decla- 
rations of  Mrs.  Davis,  made  in  this  conversation,  to  the  effect 
that  she  wished  her  husband  to  make  a  different  will  from  the 
one  propounded,  and  in  which  provision  should  be  made  for 
his  daughters.  The  contestant  objected  to  the  admission  of 
this  proof,  and  it  was  ruled  out  by  the  court ;  to  which  the 
proponent  excepted. 

The  refusal  of  the  court  below  to  allow  proof  of  the  alleged 
conversation  of  Elizabeth  Davis  with  her  husband  to  go  to 
the  jury,  is  here  assigned  for  error. 

Ormond  &  NicOLSON,  for  plaintiff  in  error  : 
The  evidence  which  was  excluded  was  directly  within  the 
issue.     Influence  can   only   be   exerted   over   the   mind   of 
another  by  persuasion,  by  threats,  by  promises,  or  by  physi- 
cal coercion ;  and  the  former,  when  proved,  are  as  much  acts 
as  the  latter ;  speech  itself  is  a  mode  of  action.     When  the 
words  spoken  indicate  the  object  of  inquiry,  as  distinguished 
from  a  mere  narrative  of  events,  they  become  verbal  acts, 
and  form  part  of  the  res  gestce.     In  cases  of  fraud,  the  demeanor 
of  a  party,  and  his  expressions  as  constituting  a  part  of  that 
demeanor,  and  as  indicating  his  present  intentions,  are  received 
in  evidence,  as  being  a  part  of  the  res  gestce.     Upon  what 
principle,  then,  can  importunities  to  make  a  will  in  a  par- 
ticular mode  on  one  day  be   admissible,  and  advice  subse- 
quently given  to  make  a  just  and  proper  will  be  excluded  ? 
Both  must  be  admitted,   as  verbal  acts  constituting  the  res 
gestce,  or  both  must  be  excluded.     It  is  the  exclusive  province 
of  the  jury  to  determine  what  effect,  if  any,  this  advice  or 
importunity  exerted  over  the  testator's  mind.     If  such  decla- 
rations are  not  admissible,  no  will  can  be  set  aside  for  undue 
influence,  unless  obtained  by  actual  physical  coercion. 

Declarations,  such  as  these,  are  acts,  and  not  hearsay^ 
G-reenleaf  on  Evidence,  123  §  108 ;  5  Term  Eep.  512 ;  2 
Bing.  99  ;  1  Moody  &  M.  338  ;  5  Greenl.  266;  3  Conn.  250. 
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E.  W.  Peck,  contra : 

When  this  case  was  first  before  this  court,  (13  Ala.  68,)  it 
was  held,  that  the  declarations  of  Mrs.  Davis,  who  is  the  prin- 
cipal legatee,  were  not  admissible  evidence  for  the  contestants, 
to  show  that  the  will  was  obtained  by  fraud  or  undue  influ- 
ence, because  there  were  other  legatees.  But  to  hold  that  her 
declarations  may  be  received  to  establish  the  will,  is  to  hold 
that  a  party  in  interest  may  be  a  witness  in  his  own  favor, 
and  in  his  own  case.  These  declarations  were  not  a  part  of 
the  res  gestce ;  they  were  not  made  at  the  time  mentioned  by 
the  witness  John  Willingham  ;  if  they  had  been  made  at  that 
time,  perhaps  they  might  be  a  part  of  the  res  gestce  of  that 
particular  transaction  ;  but  being  made  at  a  different  time,  and 
under  different  circumstances,  and  being  offered  to  sustain  the 
will  made  in  her  favor,  they  were  incompetent.  The  decla- 
rations of  a  party  are  not  evidence  in  his  favor,  unless  they 
form  a  part  of  the  res  gestce.  Kennedy  v.  Meadow,  1  Stew.  & 
P.  220.  A  party's  declarations  or  admissions  are  evidence 
against  him,  but  will  not  authorize  proof  of  counter  declara- 
tions or  admissions  made  at  a  different  time.  Lee  v.  Hamil- 
ton, 3  Ala.  529. 

K  Mrs.  Davis  were  alive,  she  would  not  be  a  competent 
witness  to  prove  these  declarations ;  and  she  being  dead,  they 
cannot  be  proved  by  a  third  person.  She  would  be  incompe- 
tent by  reason  of  interest,  and  her  declarations  are  liable  to 
the  same  objections.     Powell  v.  Powell,  10  Ala.  900. 

The  conversation  between  the  testator  and  Bradford  Wil- 
lingham was  not  on  the  subject  of  making  a  will ;  nothing 
whatever  was  said  about  a  will.  It  was,  therefore,  no  part  of 
the  res  gestae  of  the  conversation  proved. 

LIGON,  J, — The  proof  rejected  by  the  court  below  was 
clearly  inadmissible.  The  conversation  deposed  to  by  the  wit- 
ness, Bradford  Willingham,  as  occurring  between  himself  and 
the  deceased,  does  not  appear  to  have  had  any  reference  to  a 
disposition  of  the  slaves  by  will,  but  by  way  of  gift  or  ad- 
vancement in  the  lifetime  of  the  testator.  It  cannot,  then,  be 
said  to  have  formed  a  part  of  the  res  gestce  of  making  the 
will,  as  that  document  did  not  exist  until  two  days  after- 
wards, and  was  not  alluded  to  by  the  testator  in  the  conver- 
sation deposed  to  by  the  witness. 
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This  is  a  direct  attempt  to  bring  in  the  declarations  of  a 
party  in  interest,  to  sustain  the  instrument  under  which  she 
claims  that  interest.  The  law  will  not  permit  a  party  thus 
to  manufacture  testimony  for  herself  Kennedy  v.  Meadow, 
1  S.  &  P.  220.  The  declarations  or  admissions  of  a  party  are 
evidence  against  himself;  but  when  offered,  they  do  not  jus- 
tify him  in  introducing  proof  of  his  counter  declarations, 
made  at  a  different  time,  and  on  a  different  occasion,  unless 
such  latter  declarations  form  a  part  of  the  res  gestae.  Lee  v. 
Hamilton,  3  Ala.  Rep.  529. 

The  conduct  of  Mrs.  Davis,  on  the  occasion  spoken  of  by 
the  witness  John  Willingham,  has  no  connection  whatever 
with  her  declarations  offered  to  be  proved  by  Bradford  Wil- 
lingham. Eight  days  intervened  between  the  two  occasions, 
and  the  subject  of  conversation  is  different ;  consequently, 
the  introduction  of  evidence  showing  the  conduct  of  Mrs. 
Davis  on  that  occasion,  will  not  authorize  the  proponent  of 
the  will  to  prove  her  declarations  at  another  time  wholly  dis- 
tinct from  it ;  especially  as  this  testimony,  if  admitted,  would 
tend  to  establish  a  will  in  which  she  is  the  principal  devisee 
and  legatee. 
Let  the  judgment  of  the  court  below  be  affirmed. 


GARNEH  &  NEVILL  vs.  JOHNSON. 

1.  Under  the  acts  of  1833  (Clay's  Digest  54  §  1,) and  1845  (Pamphlet  acts  1844-5 

137,)  the  clerk  of  the  court  may  i^sue  a  judicial  attachment  against  the  de- 
fendant who  avoids  the  service  of  process,  uix)n  the  filing  of  the  required  affi- 
davit, either  in  vacation  or  term  time. 

(Chilton  C.  J.  disaenting,  held,  that  an  arder  of  the  court  or  judge  was  neces- 
sary to  warrant  the  issue  of  the  attachment.) 

2.  A  plea  in    abatement  for  a  defect  in  the  writ  must  set  it  out  on  oyer,  bo 

that  the  court  may  judge  whether  the  objection  is  sustained  by  it. 
8.  When  a  judicial  attachment  is  sued  out  against  a  defendant  who  avoids  the 
service  of  process,  he  cannot  by  plea  put  in  issue  the  grounds  on  which  it  is- 
sued as  contained  in  the  affidavit. 

4.  Duplicity  in  a  plea  in  abatement  is  fatal  on  general  demurrer. 

5.  The  general  rule  is,  that  when  a  statute  requires  service  for  a  fixed   number 

of  days,  the  mode  of  computation  is,  to  include  the  day  of  service,  and  to  ex- 
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elude  the  otlier ;  but  when  it  requires  a  number  of  entire  days,  both  mnet  be 
excluded. 
6.  A  writ  issued  on  Wednesday  is  properly  returnable  to  a  term  of  tlip  court 
commencing  on  the  following  Monday. 

Error  to  the  Circuit  Court  of  Pickens. 
Tried  before  the  Hon.  B.  W.  Huntington. 

The  plaintiflfe  in  error,  who  were  also  plaintiflfe  in  the  court 
below,  sued  out  their  writ  of  capias  ad  respondendum  in  as- 
sumpsit, on  the  15th  day  of  October,  1851,  against  Johnson, 
returnable  to  the  Circuit  Court  of  Pickens,  which  commenced 
its  session  on  the  20th  of  the  same  month.  This  writ  waa 
received  and  returned  by  the  sheriff  of  Pickens,  on  the  same 
day  it  issued,  with  his  endorsement:  "Defendant  not  found 
in  my  county,  Octo.  16th,  1851:  (Signed)  B.  G.  McAllister, 
sh'ff."  During  the  term  of  the  court  to  which  the  writ  was 
returnable.  Garner,  one  of  the  plaintiffs,  made  affidavit  before 
the  clerk,  that  he  had  reason  to  beheve  that  Johnson,  the  de- 
fendant, avoided  the  process.  Thereupon  the  clerk  issued  an 
attachment,  setting  forth  the  writ  and  return,  with  the  affida- 
vit, and  commanding,  &c.,  that  so  much  of  the  estate  of  John- 
son should  be  attached  as  would  satisfy  the  debt  and  costs,  to 
be  retained  subject  to  further  proceedings  to  be  had  thereon, 
at  the  next  term  of  the  Circuit  Court  of  Pickens,  so  as  to  com- 
pel Johnson  to  appear  and  answer  the  plaintiffs'  complaint 

This  attachment  issued  the  25th  October,  1851 ;  was  placed 
in  the  hands  of  the  sheriff"  of  Pickens  on  the  same  day,  and 
was  levied  on  three  negro  slaves  of  Johnson,  and  returned  on 
the  27th  of  that  month. 

At  the  Spring  term,  1852,  Johnson  appeared,  and  filed  the 
following  pleas : 

1.  Craves  oyer  of  the  affidavit  made  by  Garner;  which 
being  set  out,  he  prays  judgment  that  the  writ  of  attachment 
may  be  quashed,  because  the  affidavit  fails  to  state  that  John- 
son was  a  resident  of  the  State  of  Alabama  at  the  time  the 
writ  of  capias  ad  respondeudtim  was  issued,  as  requireil  by  the 
statute  in  such  case  provided. 

2.  The  second  plea,  after  setting  out  the  affidavit  on  oyer, 
avers,  that  it  fails  to  state  that  the  defendant  was  a  resident  of 
the  State  of  Alabama  on  the  15th  of  October,  1851,  the  time 
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■when  the  capias  ad  respondendum  issued,  as  required  by  law ; 
wherefore  he  prays  that  the  judicial  attachment  issued  upon 
the  affidavit  be  quashed. 

3.  The  third  plea  avers,  that  no  affidavit  was  made  by  any 
one  that  Johnson,  the  defendant,  was,  on  the  day  the  capias 
ad  respondendum  issued,  a  resident  of  the  State,  as  required 
by  the  statute  in  such  case  provided ;  wherefore  he  prayed 
judgment  that  the  judicial  attachment  be  quashed. 

4.  The  fourth  plea  prays  judgment  that  the  writ  be  quash- 
ed, because  it  was  issued  by  the  clerk  of  the  court,  while  the 
said  court  was  in  session,  and  without  any  order  from  the 
court,  as  required  by  the  statute. 

5.  The  fifth  plea  prays  judgment  of  the  attachment,  because 
the  writ  of  capias  ad  respondendum  was  issued  on  the  15th, 
and  returnable  on  the  20th  October ;  and  that  five  entire  days 
did  not  intervene,  as  required  by  the  statute. 

6.  By  the  sixth  plea,  the  defendant  prays  judgment  of  the 
writ,  &c.,  because  said  Garner  did  not  have  reason  to  believe, 
at  the  time  he  made  the  affidavit,  that  defendant  avoided  the 
service  of  the  writ  of  capias  ad  respondendum,  and  avers  that 
he  did  not  in  fact  avoid  it. 

7.  The  seventh  plea  avers,  that  defendant  did  not  avoid  the 
service  of  said  writ,  and  prays  judgment  of  the  attachment. 

8.  The  eighth  plea  sets  out  the  writ  of  attachment  on  oyer, 
and  avers  that  the  writ  of  capias  ad  respondendum  was  not 
issued  five  entire  days  before  the  day  on  which  it  was  return- 
able, as  required  by  the  statute;  wherefore  the  defendant 
prays  judgment  that  the  said  attachment  be  quashed. 

All  these  pleas  were  duly  verified  by  the  oath  of  Johnson. 
To  each  of  them  the  plaintiffs  demurred.  The  court  sustain- 
ed the  demurrer  to  the  first  three,  but  over-ruled  it  as  to  the 
others;  and  the  plaintiffs  having  replied  to  the  sixth  and  sev- 
enth, and  refusing  to  plead  over  as  to  the  fourth  and  fifth, 
judgment  was  rendered  quashing  the  writ  of  attachment,  and 
adjudging  the  cost  against  the  plaintiffs. 

The  over-ruling  of  the  demurrers  to  the  pleas  is  assigned 
for  error. 

Bliss  &  Baldwin,  for  plaintiffs  in  error : 

The  fourth  plea  states  that  the  writ  of  attachment  was 
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issued  m  term  time  by  the  clerk,  without  the  order  of  the 
judge.  Clay's  Digest  54,  §  1 ;  ib.  59,  §  17 :  Pamphlet  Acts 
1844-5,  p.  17. 

The  fifth  plea  is,  that  the  aipias  did  not  issue  five  entire 
days  before  the  first  day  of  the  term  to  which  it  was  returna- 
ble.   9  Porter  195 ;  4  Ala.  699. 

The  sixth  plea  is  bad  for  duplicity,  and  for  the  matter 
pleaded ;  and  the  seventh  plea  is  equally  defective  in  substance. 
Under  the  act  of  1833,  the  writ  of  attachment  issued,  on  the 
return  of  "  non  est  inventus  "  by  the  sheriff,  on  the  mere  elec- 
tion of  the  plaintiff;  and  it  certainly  was  not  competent  for 
the  defendant  to  come  in,  and  plead  against  the  truth  of  the 
return,  in  abatement  of  the  attachment.  The  act  of  1845  re- 
quired, in  addition,  that  the  plaintiff,  or  some  other  person 
specified  in  the  act,  should  make  affidavit  that  he  had  reason 
to  believe  that  the  defendant  avoided  process.  This  done,  it 
stands  where  it  did  before.  The  attachment  issues  as  a  matter 
of  right,  and  the  defendant  cannot  raise  an  issue  upon  the 
reasons  alleged  in  the  affidavit,  nor  against  the  return.  If  the 
proper  return  is  made,  and  the  plaintiff  makes  the  required 
affidavit,  the  attachment  issues  as  a  matter  of  right. 

The  eighth  plea  is  defective  for  substance.  1  Greene's 
(Iowa)  Rep.  164 ;  ib.  492  ;  8  Cowen  260 ;  3  ib.  19 ;  10  Wend. 
422 ;  3  Hals.  303 ;  7  ib.  203 ;  2  A.  K.  Marsh.  234 ;  4  Monroe 
464;  7ib.  530;  1  Mis.  120;  4  Blackf  329;  5  Gilman  270. 
It  is  also  bad,  because  it  prays  that  the  writ  of  attachment 
may  be  quashed  for  an  alleged  defect  in  the  capias. 

S.  F.  Hale,  contra: 

As  to  the  sixth  and  seventh  pleas:  The  defendant  in  attach- 
ment may  traverse  the  affidavit  made  for  suing  out  a  judicial 
attachment,  by  plea  in  abatement.  Brown  v.  Massey,  3  Stew- 
art's Rep.  226.  The  authority  of  this  case  is  doubted,  but 
not  over-ruled,  in  Middlebrook  v.  Ames,  o  Stewart  &  Porter 
158,  as  is  expressly  stated  by  Justice  Saffold,  in  the  latter 
portion  of  the  opinion  of  the  court.  The  statute  of  1837  ap- 
plies only  to  original  attachments ;  Clay's  Dig.,  page  61  §  32. 

In  Jones  v.  Donnell,  9  A.  R.  697,  the  court  say,  that  "  the 
distinction  pointed  at  by  the  statute  is,  between  original  and 
judicial  attachments ;"  meaning,  that  in  the  former  you  cannot, 
but  in  the  latter  you  can,  traverse  the  affidavit 
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As  to  the  fifth  and  eighth  pleas :  A  writ  issued  within  five 
days  before  the  first  day  of  the  term  to  which  it  is  returnable, 
may  be  abated  on  plea  of  the  defendant.  Clay's  Dig.  334,  § 
123.  In  England,  the  prisoner  must  be  served  with  a  copy 
of  the  indictment  five  days  before  trial ;  and  this  has  been 
uniformly  held  to  mean,  five  days  exclusive  of  the  day  of  the 
service  and  the  day  of  trial.  Foster's  Crown  Law,  chap.  3,  p. 
230.  If  a  note  be  payable  one  day  after  date,  and  dated  on 
the  5th  October,  suit  cannot  be  commenced  until  the  7th. 
Randolph  v.  Cook  &  Ellis,  2  Porter's  Rep.  286.  In  Massa- 
chusetts, the  defendant  in  execution  is  allowed  one  year,  in 
which  to  redeem  land;  and  this  has  been  held  to  mean,  an 
entire  year  exclusive  of  the  day  of  sale.  Bigelow  v.  Wilson, 
1  Pickering's  Rep.  485.  Authorities  on  this  head  may  be 
conflicting,  where  the  statute  requires  a  thing  to  be  done  a 
given  number  of  days  before  a  certain  day  ;  but  the  language 
of  this  act  is  different ;  and  it  is  contended  that  the  act  is  to 
the  same  effect  as  if  it  required  a  writ  to  be  issued  five  entire 
days  before  the  first  day  of  the  term  to  which  it  is  made  re- 
turnable. For  the  statute  declares,  that,  "if  a  writ  is  taken 
out  within  five  days  before,"  &c.,  it  shall  be  abated  on  plea. 
See  2  Denio  164 ;  2  Hill  N.  Y.  355 ;  2  Comstock  446 :  1  Doug- 
lass (Michigan)  450. 

A  judicial  attachment  cannot  issue  without  an  order,  or  fiat 
of  the  judge,  if  issued  during  term  time.  All  other  attach- 
ments of  this  nature  require  a  fiat ;  as  attachments  for  con- 
tempts, attachments  out  of  chancery,  &c.  It  has  been  the 
practice  to  obtain  a  fiat  during  terra  time.  The  act  of  the 
27th  January,  1845,  was  passed  to  restrict,  not  to  enlarge  the 
rights  of  plaintiffs.  This  is  an  extraordinary  remedy,  and 
not  embraced  in  the  statute  of  1833,  which  declares  that  the 
attachment  laws  shall  not  be  rigidly  and  strictly  construed. 
Here  the  plaintiff"  gives  no  bond,  as  in  original  and  ancillary 
attachments.  This  case  itself  shows  the  importance  of  re- 
quiring the  plaintiffs  to  obtain  a  fiat,  so  as  to  guard  against 
the  abuse  of  the  process  of  the  courts. 

CHILTON,  C.  J.— It  was  provided  by  the  act  of  1833, 
(Clay's  Dig.  54,  §  1,)  that  "  when  a  writ  shall  issue  from  any 
of  the  courts  of  this  State,  commanding  the  sheriff,  or  other 
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ofecer,  to  take  the  body  of  any  person,  to  answer  any  civil 
action  in  said  court,  and  the  sheriff  shall  return  that  the  de- 
fendant is  not  found  within  his  county,  the  plaintiff"  may,  at 
his  election,  sue  out  an  attachment  against  the  personal  estate 
of  such  defendant,  or  an  alias  or  pluries  capias,  returnable  in 
the  same  manner  as  original  process,"  &c. 

The  act  of  27th  January,  1845,  (Pamphlet  Acts  '44r-'45, 
187)  provides,  "that,  hereafter,  when  a  writ  shall  issue  from 
any  of  the  courts  of  this  State,  commanding  the  sheriff,  or 
other  officer,  to  take  the  body  of  any  person,  to  answ^er  in  any 
civil  suit  in  said  court,  and  the  sheriff  or  other  officer  shall 
make  return  thereon,  that  the  defendant  is  not  to  be  found  in 
his  county,  no  judicial  attachment  shall  issue  on  such  return, 
as  matter  of  right ;  but  before  a  judicial  attachment  shall 
issue,  the  plaintiff  his  agent  or  attorney,  or  the  sheriff  or 
officer  making  the  return,  shall  make  affidavit  before  the  clerk 
of  the  court  to  which  the  writ  is  returnable,  that  he  has  rea- 
son to  believe  the  defendant  avoided  the  execution  of  such 
writ ;  and  on  such  affidavit  being  filed,  the  plaintiff  shall  be 
entitled  to  a  judicial  attachment,  as  matter  of  right." 

A  majority  of  the  court  consider  that  a  proper  construction 
of  these  acts  fully  authorizes  the  clerk  to  issue  the  attach- 
ment, upon  the  filing  of  the  required  affidavit  in  vacation,  or 
during  the  term  of  the  court;  that  the  plaintiff,  having 
sbown  himself  entitled  to  the  writ,  by  the  return  of  non  est 
inventus,  and  the  affidavit  that  the  defendant  has  avoided  the 
service,  as  he  has  reason  to  believe,  may  claim  its  issue,  as 
matter  of  right,  by  the  terms  of  the  act ;  and  that  there  is  no 
question  to  be  adjudicated  by  the  court,  as  preliminary  to  its 
issue  by  the  clerk.  For  myself,  I  am  inclined  to  hold  that, 
being  a  judicial  attachment,  it  requires  the  order  mi  the  court 
or  judge  to  warrant  it.  Such,  I  know,  was  the  practice  before 
the  act  of  1845  was  passed ;  and  I  think  that  act  was  not  in- 
tended to  enlarge,  but  to  restrain  its  issue,  as  matter  of  right, 
to  those  cases  where  the  party  has  avoided,  or  furnished  rea- 
son to  the  plaintiff  for  believing  he  has  avoided,  the  service 
of  the  original  writ.  I  think  the  judge  should  make  the  or- 
der for  its  issue,  upon  an  inspection  of  the  return  upon  the 
original  writ  and  of  the  affidavit.  These  authorizing  it,  the 
order  goes  as  a  matter  of  right.    But,  as  my  brethren  differ 
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firom  me,  it  results  that  the  fourth  plea  was  insufficient,  and 
that  the  demurrer  to  it  was  improperly  overruled. 

The  fifth  plea  also  is  bad.  It  has  been  several  times  deci- 
ded, that  a  plea  in  abatement  for  a  defect  in  the  writ,  must 
set  it  out  on  oyer,  in  order  that  the  court  may  judge  whether 
the  matter  of  objection  urged  as  ground  for  abating  it,  is  sus- 
tained by  the  process.  See  Findley  v.  Prewitt,  9  Porter's  R. 
195 ;  Banks  v.  Lewis,  4  Ala.  R.  599.  This,  the  plea  before 
us  fails  to  do,  and  consequently  should  not  have  been  sustained. 
The  sixth  plea  is  bad  for  two  reasons :  First,  because  the 
defendant  could  not  put  in  issue  the  grounds  on  which  the 
attachment  issued,  as  contained  in  the  affidavit.  If  the  return 
of  non  est  inventus  upon  the  capias  ad  respondenduTn  was  duly 
made,  and  the  required  affidavit  was  filed,  the  statute,  as  the 
result,  gives  the  writ,  as  matter  of  right,  and  fails  to  provide 
for  contesting  this  right.  To  hold  that  it  could  be  contested 
in  this  way,  would  be,  in  effect,  to  destroy  the  force  of  the 
statute,  by  the  introduction  of  a  new  provision,  as  a  conse- 
quence of  such  construction.  In  the  second  place,  it  is  bad 
for  duplicity ;  and  this,  in  a  plea  in  abatement,  is  fatal  upon 
general  demurrer.  9  Ala.  Rep.  499  ;  6  ib.  468 ;  11  ib.  548: 
12  ib.  472.  In  such  pleas,  matters  of  form  are  regarded  mat- 
ter of  substance.  Elmes  v.  McKenzie,  5  Ala.  Rep.  617; 
Hart  V.  Turk,  15  ib.  675.  See,  also,  as  to  the  first  objection 
to  it,  Middlebrook  v.  Ames,  5  Stew.  &  Por.  158. 

The  seventh  plea  is  liable  to  the  first  objection  taken  to  the 
sixth,  inasmuch  as  it  merely  denies  the  fact  that  the  plaintiff 
had  reason  to  believe  that  the  defendant  avoided  the  service, 
and  falls  within  the  principle  settled  in  the  case  of  Middle- 
brook  V.  Ames,  supra. 

The  eighth  plea  is  more  formal,  as  it  craves  oyer  of  the 
capias  ad  7'espondendum^  and  setting  it  out,  avers,  that  it  was 
not  issued  five  entire  days  before  the  day  on  which  the  term 
to  which  it  was  returnable  commenced.  The  statute  does  not 
employ  the  term  "entire  days,"  but  requires  that  the  writ 
shall  be  executed  at  least  five  days  before  the  return  thereof; 
and  if  the  writ  be  sued  out  within  five  days  before  the  begin- 
ning of  the  term,  it  may  be  abated  on  plea  of  the  defendant. 
It  is  conceded,  by  the  agreement  of  the  counsel  accompany- 
ing this  plea,  that  the  capias  ad  respondendum  was  issued  on 


JANUARY  TERM,  1853.  488^ 


Pritahett  V.  Muoroe. 


the  15th,  and  the  term  commenced  on  the  20th  of  October. 
We  should,  however,  aside  from  the  concession,  be  bound 
judicially  to  know  when  the  court  sits.     Now,  whatever  may 
be  the  ruling  of  other  courts,  in  regard  to  the  point  involved 
in  this  plea,  it  has  been  the  uniform  practice  in  this  State,  so 
far  as  we  are  advised,  in  computing  the  time  which  intervenes 
between  the  issue  of  the  writ  and  the  beginning  of  the  term 
to  which  it  is  made  returnable,  to  exclude  one  day  and  include 
the  other.     A  writ  issued  and  served  on  Wednesday,  which 
is  returnable  to  a  term  to  commence  on  Monday,  has  been 
uniformly  esteemed  as  well  issued  and  properly  returnable. 
Had  the  statute  said,  it  shall  be  issued  five  entire  days  before 
the  first  day  of  the  term,  we  are  not  prepared  to  say  but  that 
the  rule  would  be  different.     It  seems,  however,  to  be  the 
general  rule,  that  where  the  statute  requires  service  for  a  fixed 
number  of  days,  the  mode  of  computation  is  to  include  the 
day  of  service  and  to  exclude  the  other,  but  where  a  number 
of  entire  days  are  required,  both  must  be  excluded.     3  Hals. 
303.     At  all  events,  the  practice  is  too  well  established  in  this 
State,  of  issuing  writs  on  Wednesday  returnable  to  the  court 
which  sits  on  the   Monday  following,  now  to  be  disturbed, 
even  though  we  should  not  be  inclined,  were  the  question 
open,  to  establish  such  practice.     See  the  cases  on  the  brief 
of  plaintiffs'  counsel  sustaining  it. 

Our  conclusion  is,  that  all  the  pleas  were  bad,  and  that  the 
demurrers  should  have  been  sustained  to  them. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


PRITCHETT  vs.  MUNROE. 


1.  A  pai'ty  is  Dot  allowed  to  garble  an  admission,  or  to  call  for  part  of  a  transac- 

tion only ;  if  he  calls  for  an  admission,  either  by  bill  of  discovery  or  interroga- 
tories under  the  statute,  the  opposite  party  has  the  right  to  state  all  that  was 
said  at  the  time  in  relation  to  the  same  subject;  if  be  seeks  a  discovery  as  to 
an  act,  the  other  party  may  legitimately  state  in  bis  answer  what«ver  would 
be  part  of  the  res  gestoe. 

2.  When  the  testimony  of  a  party  is  taken  on  interrogatories  under  the  statute, 
while  the  principles  which  apply  to  the  discovery  are  necessarily  the  same  as 
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those  which  prevail  in  chancery,  the  rules  of  practice  as  to  the  mode  in  which 
objections  are  to  be  made  to  the  testimony  are  those  which  apply  to  the  testi 
mony  of  other  witnesses  taken  by  interrogatories  in  the  courts  of  law. 

3.  When  a  party  offers  in  evidence  his  own  answer  to  an  interrogatoiy,  a  part  of 

which  is  irrelevant  and  irresponsive,  there  is  no  error  in  excluding  the  entire 
answer. 

4.  If  the  vendor,  during  the  negotiation  for  the  sale,  makes  a  fraudulent  represen- 

tation in  relation  to  a  material  fact,  and  one  on  which  the  vendee  has  a  right  to 
rely,  and  the  latter  is  thereby  misled  to  his  prejudice,  the  vendor  is  responsi- 
ble in  damages. 

5.  In  most  cases,  if  the  vendor,  at  the  time  of  making  the  contract,  discloses  all 
that  he  knows  in  relation  to  the  subject  matter  of  the  sale,  the  purchaser  can- 
not be  deceived  or  misled,  and  no  recovery  can  be  had  ;  but  if  the  vendor 
makes  a  false  representation  during  the  negotiation,  it  is  a  question  for  the  de- 
termination of  the  jury,  whether  the  effect  of  it  on  the  mind  of  the  vendee  is 
done  away  by  the  vendor's  subsequent  disclosure  of  all  that  he  knows  in  rela- 
tion to  the  subject  of  the  contract. 

6.  A  charge  based  upon  a  hypothetical  stsite  of  facts,  which  excludes  from  the 

consideration  of  the  jury  other  evidence  which  is  before  them,  is  erroneous, 
as  tending  to  mislead  the  jury,  by  creating  tlie  impression  that  they  would  be 
authorized  to  reject  the  other  evidence. 
*7.  A  charge  is  erroneous,  which  takes  away  from  the  jury,  and  refers  to  the  court, 
the  determination  of  the  question  whether  the  facts  of  the  ease  were  such  aa 
to  put  the  purchaser  on  his  guard,  and  require  him  to  resort  to  the  ordinary 
and  accessible  means  of  information. 

Error  to  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  Robert  Dougherty. 

The  action  was  a  special  action  on  the  case,  brought  by  the 
defendant  in  error  against  the  plaintiff  in  error,  to  recover 
damages  for  a  deceit  in  the  sale  of  land. 

During  the  progres.s  of  the  case,  the  plaintiff  below  filed 
interrogatories  for  the  defendant  to  answer ;  and  on  the  trial, 
the  plaintiff  not  havina  excepted  to  any  of  the  answers,  after 
reading  the  affidavit  and  the  interrogatories,  read  as  evidence 
certain  portions  of  the  answers  of  the  defendant  thereto ;  and 
thereupon  the  defendant  offered  to  read  the  portions  of  each 
answer  thus  omitted,  but  was  overruled  by  the  court,  and 
such  portion  excluded.  The  opinion  of  the  court  sufficiently 
refers  to  such  parts  of  the  affidavit,  interrogatories  and  an- 
swers, as  are  necessary  to  elucidate  the  legal  question  presented 
upon  the  exclusion  of  this  evidence. 

In  one  of  the  answers  which  was  read  to  the  jury,  the  de- 
fendant admitted  that  he  had  pointed  out  to  the  plaintiff  what 
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he  supposed  to  be  the  true  north  and  south  line  on  the  east- 
ern side  of  the  tract  sold,  and  which  he  told  the  plaintiff  at 
the  time  had  been  represented  to  him  as  such  by  a  Mr. 
Holmes,  from  whom  he  had  purchased;  that  said  line,  as 
shown  by  the  defendant,  was  a  line  of  blazed  trees ;  and  that 
he  also  informed  the  plaintiff  that  Mr,  Phillips  had  set  a  com- 
pass, for  the  purpose  of  ascertaining  the  direction  of  said  line, 
but  had  not  pretended  to  run  out  the  line  any  further  than 
by  setting  the  compass  at  the  corner ;  and  that  said  Phillips 
was  not  a  competent  surveyor.  There  was  also  evidence 
conducing  to  show  that  said  line  was  an  open  line,  and  that 
after  the  line  above  referred  to  had  been  shown,  the  plaintiff 
said  to  the  defendant,  that  if  he  would  have  the  land  sur- 
veyed, he  would  make  the  trade;  and  that  the  defendant 
refused,  saying  that  he  had  bought  the  land  in  that  way,  and 
he  would  sell  it  in  that  way,  or  he  would  not  sell  it  at  all. 
The  evidence  also  tended  to  prove,  that  the  line  spoken  of  by 
the  defendant  below  was  not  the  true  line,  but  included  some 
fourteen  acres  more  than  the  true  line  did ;  and  that  the  land 
thus  excluded  was  of  great  value  to  the  tract. 

Upon  this  evidence  the  court  was  requested  by  the  defend- 
ant to  charge : 

1.  That  if  the  defiendant,  at  the  time  of  making  the  con- 
tract, stated  to  the  plaintiff  all  that  he  knew  about  the  lines 
of  said  land,  and  only  what  he  knew,  the  plaintiff  could  not 
recover ; 

2.  If,  at  the  time  the  parties  were  looking  at  the  land,  the 
defendant  showed  plaintiff  what  he  supposed  to  be  the  north 
and  south  line  on  the  east  of  said  land,  and  told  him  that  the 
same  had  been  represented  as  such  bj?  the  person  from  whom 
he  purchased,  and  there  was  no  proof  of  his  making  any 
other  representations  in  relation  to  the  direction  of  said  line ; 
and  that  upon  returning  from  looking  at  said  land,  the  plain- 
tiff offered  to  purchase  it,  if  the  defendant  would  have  it 
surveyed,  which  the  latter  refused  to  do,  observing,  that  he 
had  bought  the  land  in  that  way  and  would  sell  it  in  no 
other,  and  that  if  the  plaintiff  insisted  upon  its  being  surveyed 
there  would  be  no  trade ;  and  that  thereupon  the  plaintiff 
made  the  purchase,  without  having  the  land  surveyed,  he 
could  not  recover ; 
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3-  That  if  the  defendant  informed  the  plaintiff,  during  the 
negotiation,  that  the  line  in  dispute  was  an  open  one,  and  had 
not  been  surveyed,  and  the  plaintiff  then  proceeded  to  make 
the  purchase  without  having  the  land  surveyed,  that  these 
are  such  circumstances  as  should  have  put  the  plaintiff  on  his 
guard,  and  in  that  event  he  could  not  recover ; 

Which  charges  the  court  refused. 

The  exclusion  of  portions  of  the  answers  to  the  interrog- 
atories, and  the  refusals  to  give  the  several  charges  as  asked, 
are  here  assigned  for  error. 

L.  B.  Parsons  and  John  White,  for  plaintiff  in  error : 
1.  The  statute  makes  the  answer  of  a  party  to  whom  in- 
terrogatories have  been  propounded,  "  evidence  at  the  trial, 
in  the  same  manner  and  to  the  same  purpose  and  extent,  and 
upon  the  same  condition  in  all  respects,  as  if  they  had  been 
procured  upon  a  bill  in  chancery  for  discovery,  but  no  further 
or  otherwise."  Clay's  Dig.  341  §  160.  The  plaintiff  below 
offered  portions  of  the  answer  in  evidence.  This,  we  insist, 
authorized  the  defendant  to  offer  all  which  was  responsive  to 
the  interrogatories.  The  plaintiff  in  error  was  called  on  in 
so  many  words,  to  "state  what  representations  he  made  to 
the  plaintiff  below,  concerning  the  lines  of  said  land,  the 
amount  of  territory,  what  ground  he  represented  as  being 
within  the  lines,  and  whether  said  ground  was  in  the  lines 
he  showed  plaintiff  below,  and  whether  said  ground  was 
within  the  true  lines  of  said  tract  of  land."  In  one  portion 
of  the  answer  which  plaintiff  below  did  not  offer,  and  which 
was  excluded  by  the  court,  when  plaintiff  in  error  offered  it, 
"he  denies  that  he  refused,  as  stated  in  the  plaintiff's  affida- 
vit, or  that  he  then  again  repeated  that  the  line  he  showed 
affiant  was  a  true  line  and  could  not  vary  from  the  line  he 
showed  affiant."  There  are  five  more  answers  excluded  by 
the  court,  each  of  which  was  more  clearly  admissible  than 
the  above.  The  attention  of  this  court  is  especially  invited 
to  an  examination  of  them.  Park  v.  B'k.  Montgomery, 
5  Ala. 

The  plaintiff  below  should  have  excepted  to  the  answer,  if 
it  contained  irrelevant  matter,  or  matter  not  called  for;  and 
if  he  offered  any  part  of  the  answer  in  evidence,  without 
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doing  this,  the  plaintiff  in  error  had  a  right  to  offer  the 
balance. 

2.  In  refusing  the  first  charge  asked,  the  court  clearly  mis- 
apprehended the  law,  as  laid  down  by  this  court,  when  the 
case  was  here  before.  This  charge  asserts,  that  if  plaintiff 
in  error,  "  at  the  time  of  making  the  contract,  told  all  that 
he  knew  about  the  lines  of  the  land,  and  only  what  he  knew, 
then  plaintiff  below  could  not  recover."  This  is  in  strict 
conformity  with  the  rule  laid  down  by  this  court.  Monroe 
V.  Pritchett,  16  Ala.  786 ;  Barnett  v.  Stanton  &  Pollard,  2  ib. 
186,  and  cases  cited. 

3.  The  second  charge  asked  puts  the  case  upon  the  ground, 
that  plaintiff  in  error  did  not  misrepresent  the  matter  at  all 
in  respect  to  the  information  he  had  received,  as  to  the  lines 
of  the  land,  nor  the  source  of  it ;  and  further,  that  he  abso- 
lutely refused  to  trade  unless  Monroe  was  willing  to  take  the 
land  as  he  had,  without  a  survey,  and  that  he  did  then  trade 
for  the  land  without  a  survey,  then  the  defendant  in  error 
has  no  claim  on  him,  because  he  acted  with  his  eyes  open  as 
to  all  the  facts,  and  Pritchett's  means  of  knowledge.  In  that 
state  of  the  case,  there  could  not  be  any  deception ;  the 
charge,  therefore,  ought  to  have  been  given:  Munroe  v. 
Pritchett,  supra ;  1  Chitty  on  Contracts  134-6,  3d  American 
ed. ;  2  Esp.  Rep.  572 ;  2  Kent's  Com.  484-5-6 ;  8  Cowen  25 ; 
10  Johnson  412 ;  9  Ala.  684 ;  15  ib.  322 ;  18  Pick.  104. 

A  seller  is  unquestionably  liable,  if  he  fraudulently  mis- 
represent the  quality  of  the  thing,  in  some  particulars,  which 
the  buyer  has  no  equal  means  with  himself  of  kno%ving. 
Vernon  v.  Keys,  12  East  637 ;  Barnett  v.  Stanton  &  Pollard, 
2  Ala.  187-88-89-90,  and  cases  cited  in  the  opinion. 

4.  The  last  charge  goes  upon  the  idea  that  the  plaintiff 
below  had  knowledge  of  such  facts  as  should  have  put  him 
on  his  guard ;  in  short,  when  he  was  told  that  the  line  in  dis- 
pute was  an  open  line,  and  had  not  been  surveyed,  then  the 
fault  was  his  own.     7  Conn.  333 ;  9  ib.  286. 

"  The  vendor  is  not  bound  to  disclose  defects,  which  are 
open  to  the  observation  of  both  parties ;  but  if  he  designedly 
conceals  such  as  are  not  thus  visible,  but  rest  exclusively 
within  his  own  knowledge,  the  vendee  may  disafi&rm  the  con- 
tract." Barnett  v.  Stanton,  2  Ala.  188-9. 
38 
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The  true  question  is,  whether  there  has  been  a  misrepre- 
sentation of  facts.  If  there  has  not,  and  the  misrepresenta- 
tion is  matter  of  opinion  only,  no  action  lies. 

Rice  &  Morgan,  contra  : 

1.  The  offer  to  read  those  portions  of  each  answer  which 
had  not  been  read  by  the  plaintiff,  was  too  general ;  it  em- 
braced illegal  testimony.  Melton  v.  Troutman,  15  Ala.  535. 
The  answers,  standing  alone,  were  not  intelligible,  and  would 
have  misled  the  jury.  The  denials  of  facts  stated  in  the 
affidavit,  and  the  explanations  of  those  facts,  could  not  be 
understood  without  reference  to  the  affidavit.  The  affidavit 
was  not  offered  in  evidence.  The  portions  of  the  answers 
excluded  were  not  responsive  to  the  questions. 

2.  The  portions  of  the  evidence  excluded,  are  supplied  in 
other  portions  read  by  the  plaintiff.  Spence  v.  Mitchell,  9 
Ala.  744.  Pritchett  had  every  opportunity  in  his  answers  to 
direct  questions,  to  have  stated  the  facts  of  the  whole  trans- 
actions, but  he  preferred  to  make  the  statements  in  answer 
to  questions  which  did  not  call  them  out, 

3.  The  first  charge  refused  would,  if  given,  have  confined 
the  jury  to  the  consideration  of  what  was  said  by  the  defend- 
ant at  the  time  of  the  making  of  the  contract.  There  were 
many  things  done  by  the  plaintiff,  and  many  things  said  by 
him,  during  the  negotiation,  at  and  before  the  time  of  making 
the  contract,  which  were  strongly  indicative  of  fraud,  and 
which  the  jury  should  have  been  allowed  to  consider.  Na- 
bors  V.  Camp,  14  Ala.  460 ;  Carlisle  v.  Hill,  16  ib.  398. 

4.  The  hypothetical  state  of  facts  presented  in  the  second 
charge  asked,  was  directly  opposed  to  some  portions  of  the 
proof;  there  were  other  representations  made  with  regard  to 
the  lines  of  the  land,  than  those  stated  in  the  hypothesis 
presented  in  the  charge.  Carlisle  v.  Hill,  supra.  The  charge 
assumes  that  the  plaintiff  cannot  recover,  if  the  defendant, 
at  the  time  the  parties  were  looking  at  the  land,  showed  the 
plaintiff  what  the  defendant  supposed  to  be  the  true  line,  and 
stated  that  it  had  been  so  represented  to  him  by  Holmes,  of 
whom  he  purchased,  and  made  no  other  representation  in 
reference  to  the  direction  of  the  line,  and  upon  returning, 
the  conversation   took  place  stated  in  the  charge  refused. 
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This  charge  would  have  precluded  all  inquiry  on  the  part 
of  the  jury  into  the  representations  of  defendant  as  to  the 
land  embraced  within  the  lines,  and  what  Pritehett  said  about 
Phillips  having  surveyed  it,  &c.,  and  would  have  been  a 
declaration  on  the  part  of  the  court  that  the  evidence  estab- 
lished that  Munroe  traded  alone  upon  what  Pritehett  said 
Holmes  had  told  him,  and  the  conversation  between  himself 
and  Pritehett,  and  that  the  other  facts  in  proof  formed  no 
part  of  the  inducement  to  the  trade  on  his  part.  Griffith  v. 
Eby,  12  Missouri  517. 

5.  The  last  charge  refused  states  the  proposition,  that  if  a 
man  is  defrauded  in  a  trade,  yet,  if  there  were  circumstances 
which  should  have  put  him  on  his  guard,  his  remedy  is  de- 
stroyed thereby.     Glasscock  v.  Minor,  11  Missouri  655. 

6.  The  material  question  in  this  and  all  similar  cases  is, 
whether  confidence  has  been  reposed  by  the  vendee  in  the 
vendor,  and  the  vendee  thereby  misled ;  for,  if  the  vendee 
has  been  misled,  it  is  immaterial  whether  it  was  done  by 
what  the  vendee  said  or  did  at  the  time  of  the  sale,  or  pend- 
ing the  negotiation  and  before  the  sale ;  and  a  charge  which 
confines  the  jury  to  the  representations  made  at  either  time, 
or  any  one  time,  should  be  refused,  because  it  would  mislead 
the  jury  and  injure  the  vendee.    See  11  Miss.,  supra^  655. 

7.  A  misrepresentation  as  to  the  territorial  extent  of  land 
sold,  although  it  is  known  before  the  vendee  takes  posses- 
sion, gives  the  vendee  a  right  to  recover  damages  for  the 
injury,  although  the  vendee  could  not  rescind  the  contract. 
The  right  to  rescind  is  alone  lost  by  taking  possession  with  a 
knowledge  of  the  fraud.    1  Conn.  Rep.  805. 

GOLDTHWAITE,  J.— On  an  examination  of  the  evidence 
which  was  excluded  by  the  court  on  the  trial  below,  we 
think  an  error  was  committed  in  the  rejection  of  any  portion 
of  the  answer  made  by  the  defendant  to  the  second  interrog- 
atory. The  afiidavit,  which  the  record  shows  was  offered  in 
evidence  by  the  plaintiff,  alleges  that  the  defendant,  in  reply 
to  a  certain  proposition  made  him  by  the  other  party,  refused 
to  have  the  land  surveyed,  and  goes  on  to  state  what  was  said 
by  him  at  the  time  of  such  refusal.  The  answer  admits  such 
refusal,  but  states  a  qualification  under  which  it  was  made, 
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and  denies  that  it  was  accompanied  by  the  language  stated 
in  the  affidavit.  A  party  is  not  allowed  to  garble  an  admis- 
sion, or  to  call  for  a  part  of  a  transaction  only.  If  a  statement 
or  admission  is  inquired  in  relation  to,  the  qualification  un- 
der which  it  was  made  thereby  becomes  evidence,  and  the 
whole  must  be  taken  together.  If  a  party  calls  only  for  that 
portion  which  makes  in  his  favor,  he  cannot  thereby  ex- 
clude the  other  portion,  which  may  operate  against  him ;  and 
an  answer  to  a  bill  of  discovery  proves  no  exception  to  this 
well  recognized  principle.  When  offered  by  the  opposite 
party,  it  becomes  evidence,  so  far  as  it  is  respoQsive  to  the  call 
for  discovery,  or  is  connected  necessarily  with  the  responsive 
matter.  Co.  &  Hill's  Notes  to  Phil.  Ev.  927.  If  it  calls  for 
an  admission,  the  defendant  has  the  right  to  state  all  that  was 
said  at  the  time  in  relation  to  the  same  subject ;  for  unless 
the  whole  is  received  and  considered,  the  true  meaning  of  the 
part  which  is  good  evidence  against  him  cannot  be  ascertained. 
For  similar  reasons,  if  a  discovery  is  sought  as  to  an  act,  the 
party  may  legitimately  state  in  his  answer  whatever  would  be 
part  of  the  res  gestae.  Apply  these  rules  to  the  answer  in 
question,  and  there  is  no  difficulty  in  determining  that  every 
portion  of  it  is  responsive  to  the  interrogatory  to  which  it 
purports  to  be  a  reply. 

In  relation  to  the  parts  of  the  other  answers  which  were 
excluded  by  the  court,  it  is  insisted  on  the  part  of  the  plaintiff 
in  error,  that  even  if  the  matter  was  irrelevant  or  not  called 
for,  such  portions  should  have  been  excepted  to  and  sup- 
pressed ;  and  that  failing  to  pursue  this  course,  if  the  opposite 
party  offered  any  portion  of  the  answers,  he  thereby  made 
the  whole  testimony.  This  court  has  already  decided,  that 
where  interrogatories  are  filed  to  obtain  a  discovery,  the 
answers  in  relation  to  distinct  facts  not  inquired  of,  are  not 
evidence  as  to  such  facts,  for  the  party  answering,  (Lake  v. 
Gilchrist,  7  Ala.  955 ;)  and  the  same  rule  must  of  course  ap- 
ply to  irrelevant  matter.  The  question,  therefore,  which  is 
presented  in  this  aspect  of  the  case,  is  simply  one  of  practice, 
as  to  the  manner  in  which  an  objection  is  to  be  taken  to  matter 
which  is  not  evidence,  which  is  contained  in  answers  to  inter- 
rogatories filed  under  the  statute.  Clay's  Dig.  341  §  160. 
The  object  of  the  legislature  was,  unquestionably,  to  give  a 
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more  expeditious  and  less  expensive  remedy  than  was  afforded 
by  the  proceeding  in  chancery;  and  while  the  principles 
which  apply  to  the  discovery  must  necessarily  be  the  same  as 
those  which  prevail  in  chancery,  the  rules  of  practice  should 
be  in  analogy  with  those  which  govern  proceedings  of  a  simi- 
lar character  in  courts  of  law.  The  evidence  of  the  parties 
is  obtained  by  interrogatories,  and  when  taken,  if  for  no  other 
reasons  than  to  preserve  uniformity  in  our  system,  it  should 
be  governed,  so  far  as  the  mode  in  which  objections  are  to  be 
made  to  the  testimony  is  concerned,  by  the  same  rules  which 
are  applicable  to  the  testimony  of  other  witnesses  taken  by 
interrogatories.  It  will  not  be  questioned,  that,  if  the  answer 
of  a  witness  contains  matter  which  is  not  evidence,  the  ob- 
jection may  be  made  on  the  trial,  (Wall  v.  Williams,  11  Ala. 
826;)  and  this  without  reference  to  the  medium  through 
which  it  is  offered.  lb.  834.  K  this  be  the  correct  rule  in 
relation  to  the  answers  of  a  witness  in  courts  of  law  upon 
interrogatories,  why  should  not  the  same  rule  apply  to  a  party 
who  gives  his  evidence  in  the  same  court  upon  interrogato- 
ries ?  The  testimony  was  offered  by  the  defendant,  and  that 
portion  of  it  which  was  illegal  was  properly  excluded.  We 
may  add,  that  we  consider  all  that  portion  of  the  evidence 
which  we  are  now  considering,  and  which  was  excluded  by 
the  court,  as  not  responsive  to  the  interrogatories,  with  the 
exception  of  certain  portions  of  the  answer  to  the  fourth  in- 
terrogatory. The  portion  of  the  last  answer  to  which  we 
refer,  is  that  part  which  states  the  representations  made  by 
the  defendant  in  relation  to  the  south  boundary  of  the  land, 
and  which  are  explanatory  of  the  same ;  and  also  that  portion 
of  the  same  answer,  which  alleges  that  he  made  no  further 
representations  than  those  stated  in  the  answer,  in  relation  to 
the  precise  boundary  of  the  land,  or  as  to  what  amount  of 
territory  was  embraced  within  the  lines ;  and  this  we  con- 
sider upon  a  fair  construction  as  responsive  to  the  interroga- 
tory referred  to.  But  as  the  other  parts  of  the  same  answer 
which  were  excluded  by  the  court  were  not  responsive,  and 
the  motion  on  the  part  of  the  defendant  was  to  offer  the 
whole  in  evidence,  there  was  no  error  in  overruling  it,  with 
reference  to  this  answer.  It  is  not  for  the  court,  but  for  the 
party  offering  the  testimony,  to  separate  the  legal  from  the 
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illegal ;  and  if  lie  fails  to  do  this,  it  is  not  error  for  the  court 
to  reject  the  whole.     West  v.  Kelly,  19  Ala.  353. 

Neither  was  there  any  error  in  refusing  to  give  the  first 
charge  which  was  asked  ;  which  was,  in  effect,  that  if  the  de- 
fendant, at  the  time  of  making  the  contract,  told  the  plaintiff 
all  that  he  knew,  and  only  what  he  knew,  no  recovery  could 
be  had. 

The  evidence  upon  which  this  charge  was  based,  shows, 
that  if  any  misrepresentations  were  made,  it  was  before  the 
contract  was  consummated ;  and  the  rule  is,  that  if  the  vendor, 
during  the  treaty  or  pending  the  negotiation  for  the  sale, 
makes  a  fraudulent  representation  in  relation  to  a  material 
fact,  and  one  on  which  the  other  party  had  the  right  to  rely^ 
and  the  purchaser  is  thereby  misled  to  his  prejudice,  the 
seller  is  responsible  in  damages.  Neville  v.  Wilkerson,  1 
Bro.  Ch.  Eep.  546 ;  Stor.  Eq.  §  195-197 ;  Monroe  v.  Pritchett, 
16  Ala.  785.  It  is  true,  that  in  most  cases,  if  the  vendor,  at 
the  time  of  making  the  contract,  tells  all  that  he  knew  in 
relation  to  the  subject  matter  of  the  sale,  it  would  be  impos- 
sible that  the  purchaser  should  be  decieved  or  misled ;  and  of 
course,  in  such  a  case,  no  recovery  could  be  had.  But  it  does 
not  follow,  that  in  every  case  where  a  false  representation 
has  been  made  during  the  treaty,  its  effect  is  done  away  by 
the  subsequent  disclosure  of  all  which  the  party  who  made 
it  may  know  in  relation  to  the  subject  of  the  bargain.  The 
purchaser  may  still  be  misled  by  the  false  representation 
previously  made  ;  and  whether  he  is  so  or  not — whether  the 
subsequent  disclosure  relieves  his  mind  from  the  effect  of  the 
misrepresentation — is  properly  a  question  for  the  jury  to  de. 
termine.  Suppose,  by  way  of  illustration,  that  the  vendor 
made  a  fraudulent  representation  during  the  negotiation,  in 
relation  to  one  of  the  lines  which  he  did  not  know,  would  it 
be  pretended  that  a  statement  made  by  him  at  the  time  the 
contract  of  purchase  was  entered  into,  that  he  knew  the  other 
lines,  and  that  they  were  those  which  he  had  pointed  out, 
would  relieve  him  from  the  consequences  of  the  previous 
fraud,  if  the  other  party  had  acted  upon  and  was  misled  by  it  ? 
•  j/The  second  charge  requested  on  the  part  of  the  plaintiff  in 
error  was  also  properly  refused,  as  from  the  bill  of  exceptions 
it  appears  that  evidence  was  before  the  jury  of  representations 
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made  by  the  defendant  below,  in  relation  to  the  directions 
of  one  of  the  lines  of  the  land,  other  than  those  which  are 
contained  in  the  instructions  refused.  We  refer  to  the  rep- 
resentations made  by  the  defendant  as  to  the  blazed  line 
marked  by  PhUlips,  and  as  these  representations  were  admit, 
ted  in  the  answer  of  the  defendant  to  the  interrogatories  filed, 
they  must  not  only  be  regarded  as  evidence,  but  as  amount- 
ing to  full  proof  that  such  representations  were  made. 
Whether  they  were  true  or  false,  whether  they  were  relied 
upon  by  the  purchaser  in  concluding  the  bargain,  or  whether 
he  was  misled  by  them,  is  not  the  question.  It  was  sufficient 
to  authorize  the  refusal,  that  it  appears  from  the  record  that 
the  fact  that  other  representations  were  made  was  legally 
established.  The  effect  of  the  instructions  prayed  for  would 
have  misled  the  jury,  by  creating  the  impression  that  they 
would  be  authorized  to  reject  the  representations  referred  to, 
which,  as  we  have  already  said,  were  fully  proved,  and  which 
were  not  incorporated  in  the  charge.  Carlisle  v.  Hill,  16 
Ala.  398. 

In  relation  to  the  last  charge  asked,  it  is  only  necessary  to 
observe,  that  it  assumes  that  whatever  may  have  been  the 
fraudulent  representations  made  by  the  vendor  in  relation  to 
the  lines  of  the  land,  he  was  absolved  from  all  responsibility 
therefor,  if  the  purchaser  knew  that  the  land  had  not  been 
surveyed.  We  cannot  sanction  the  proposition  thus  broadly. 
The  fraudulent  representations  may  be  made  under  such  cir- 
cumstances as  to  put  the  purchaser  off  his  guard,  as  to  induce 
him  to  forbear  from  investigation,  when  otherwise  he  would 
have  investigated.  There  may  be  cases  where  the  parties 
deal  at  arm's  length,  where  the  one  possesses  no  means  of  in- 
formation superior  to  the  other,  or  has  no  right  to  repose 
confidence,  that  a  misrepresentation  will  not  even  avoid  the 
contract.  The  purchaser  in  such  a  case  would  be  required  to 
resort  to  the  ordinary  and  accessible  means  of  information. 
2  Kent  Com.  484, 4th  Ed. 

The  charge  as  asked  would  take  the  case  from  the  jury, 
and  refer  it  to  the  court  to  determine  that  the  evidence  made 
out  a  case  of  the  character  of  which  we  have  just  spoken. 
There  was  no  error  in  the  refusal. 

For  the  error  before  referred  to,  the  judgment  must  be  re- 
versed, and  the  cause  remanded. 
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WILLIAMS  vs.  SIMS. 

1.  When  a  note  is  given  in  payment  of  the  debt  of  another,  and  a  receipt  for  the 

payment  o^  the  debt  taken  in  the  name  of  the  debtor,  the  payee  cannot 
recover  on  the  note  against  the  maker,  on  proof  of  these  facts  only ;  the 
privity  or  assent  of  the  debtor  must  also  be  shown. 

2.  A  note  payable  "  in  solvent  notes  or  accounts  of  other  men,"  is  not  equivalent 

to  a  note  payable  in  money ;  but  is  a  contract  to  pay  the  sum  expressed  in 
the  note,  at  or  before  maturity,  dollar  for  dollar,  "in  solvent  notes  and  ac- 
counts of  other  men,"  or,  if  paid  after  maturity,  the  value  in  money  of  that 
amount  of  such  "solvent  notes  and  accounts"  at  the  time  of  the  maturity 
of  the  note. 

Error  to  tlie  Circuit  Court  of  Sumter. 
Tried  before  the  Hon.  B.  W.  Huntington. 

Sims  sued  Williams  before  a  justice  of  the  peace,  upon  a 
written  instrument,  of  which  the  following  is  a  copy : 

"  Due  on  the  first  day  of  January,  1852,  Thomas  Sims, 
twenty-six  dollars,  to  be  paid  in  solvent  notes  and  accounts 
of  other  men.    November  13,  1851. 

(Signed)  James  0.  Williams." 

PlaintifT  proved,  that  after  the  first  of  January,  1852,  he  de- 
manded of  defendant  payment  either  in  solvent  notes  and 
accounts  on  other  men,  or  money,  and  here  rested  his  cause. 

Defendant  proved,  that  he  gave  the  note  in  suit  to  the 
plaintiflP,  in  payment  of  a  debt  due  from  one  Byrd  Williams, 
his  brother,  to  the  plaintiff,  and  at  the  same  time,  and  for  the 
same  object,  transferred  to  him  a  note  on  one  Ustick,  and 
also  sold  and  delivered  him  a  horse.  Upon  this  transaction, 
the  said  plaintiff  executed  and  delivered  to  defendant,  his 
receipt  in  favor  of  Byrd  Williams  for  the  amount  of  the  debt 
the  said  Byrd  owed  him. 

This  was  all  the  proof  relating  to  the  transaction. 

The  court  charged  the  jury : 

That  if  they  believed  from  the  evidence,  that  the  consider- 
ation of  the  note  sued  on  was  the  receipting  of  plaintiff's 
account  against  Byrd  Williams,  and  the  delivery  of  such 
receipt  to  the  defedant,  and  no  mistake  or  fraud  was  set  up ; 
and  that  plaintiff,  after  the  first  January,  1852,  and  before 
suit  was  commenced,  demanded  of  the  defendant  solvent 
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notes  or  accounts  on  other  persons,  whicli  defendant  failed 
and  refused  to  deliver,  they  must  find  a  verdict  for  the  plain- 
tiff, for  the  amount  of  the  note,  with  interest  from  the  time 
of  the  demand,  if  they  could  fix  that  time,  if  not,  from  the 
commencement  of  the  suit. 

To  this  charge  defendant  excepted,  and  here  'assignB  the 
same  for  error. 

T.  Reavis,  for  plaintiff  in  error : 

1.  The  decisions  of  this  court  have  settled  beyond  contro- 
versy, that  a  promissory  note  given  merely  for  the  debt  of 
another  person,  is  without  a  sufficient  consideration.  Also- 
brook  V.  Southerland,  2  Stew.  &  Port.  267 ;  Click  v.  McAfee, 
7  Port.  62 ;  Hester  v.  Wesson,  6  Ala.  415 ;  Thompson  v. 
Hall,  16  ib.  204;  Beall  v.  Ridgeway,  18  ib.  117.  The  de- 
livery of  a  release  of  the  debtor,  to  the  person  promising  to 
pay  the  debt,  is  not  a  sufficient  consideration  for  the  promise, 
unless  the  debtor  consent  to  the  arrangement,  or  accept  the 
release.  A  man  can  no  more  release  a  debt  against  another, 
without  his  consent,  than  he  can  make  him  his  debtor  with- 
out his  consent.  A  release  is,  therefore,  of  no  validity,  until 
accepted  by  the  releasee.  Buck  v.  Sanders,  1  Dana  189 ; 
Logan  V.  Williamson,  3  Pike  216.  The  court's  hypothesis 
was,  therefore,  false. 

2.  The  application  of  the  conclusion  from  the  court's 
hypothesis  to  the  evidence  before  the  jury,  was  erroneous  for 
the  same  reasons;  and  for  the  further  reasons :  1.  That  a  re- 
ceipt is  not  a  release.  Teague  v.  Russell,  2  Stew.  420 ;  Dil- 
lingham V.  Estill,  3  Dana  21.  2.  That  a  release  or  receipt 
may  be  avoided,  as  well  by  showing  that  it  was  given  with- 
out any  consideration,  as  that  it  was  given  under  a  mistake, 
or  was  obtained  by  fraud.  Miller  v.  Hemler,  5  Watts  &  Serg. 
486 ;  Sigourney  v.  Sibley,  21  Pick.  101 ;  Seymour  v.  Mia- 
turn,  17  Johns.  169 ;  Jackson  v.  Stackhouse,  1  Cow.  122 ; 
Driver  v.  Hudspeth,  16  Ala.  348. 

The  note  having  been  given  for  the  receipt,  and  the  receipt 
for  the  note,  both  are  without  sufficient  consideration.  The 
original  debtor,  therefore,  remains  liable.  Alsobrook  v. 
Southerland,  2  Stew.  &  Port.  267 ;  Beall  v.  Ridgeway,  18 
Ala.  117.     So  far  as  the  question,  whether  the  consideration 
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of  the  note  sued  upon  in  this  case  is  sufficient,  is  concerned, 
the  case  of  Beall  v.  Eidgeway,  supra,  seems  to  be  conclusive 
that  it  is  not.  In  that  case,  the  note  was  given  in  settlement 
of  the  debt  of  another ;  in  this,  the  note  was  given  for  the 
debt  of  another,  and  a  receipt  against  the  debt  was  given  to 
the  promisor.  In  neither  case  was  it  made  to  appear,  that 
the  debtor  was  privy  to,  or  consented  to  the  arrangement. 
Now,  there  can  be  no  difference  between  giving  a  note  in 
consideration  of  a  receipt  for  a  debt,  and  giving  one  in  set- 
tlement of  the  debt :  and,  if  the  consent  of  the  debtor  be  a 
material  fact,  the  burden  of  proving  it  was  cast  upon  the  plain- 
tiff, when  the  note  was  shown  to  have  been  given  for  the 
debt  of  another.  Alsobrook  v.  Southerland,  2  Stew.  & 
Port.  270. 

3.  The  charge  in  respect  to  the  measure  of  damages,  is 
erroneous,  because  it  directs  a  verdict  for  the  amount  ex- 
pressed in  the  note,  with  interest  from  the  time  a  demand  was 
made ;  whereas,  the  measure  of  damages  is,  the  money  value 
of  "solvent  notes  and  accounts  on  other  men,"  at  the  time  of 
default,  and  interest  on  that  value.  Young  v.  Scott,  5  Ala. 
475 ;  Jackson  v.  Waddill,  1  Stew.  579 ;  Wallace  v.  Henry, 
5  Pike  105 ;  Deberry  v.  Darnell,  5  Yerg.  451 ;  Smith  v.  Chap- 
man, 6  Port.  365 ;  Mims  v.  Parker,  1  Ala.  Eep.  421 ;  Blair  v. 
Ehodes,  5  ib.  648. 

A.  A.  Coleman,  contra: 

1.  The  receipting  in  full  of  accounts  against  a  debtor,  and 
the  delivery  of  these  receipts  to  a  third  person  who  holds 
them  against  the  debtor,  is  a  good  consideration  to  support  a 
note  given  by  such  third  person  to  the  creditor. 

2.  Giving  to  the  defendant  further  time  to  pay  the  debt,  is 
a  good  consideration.  The  papers  in  evidence  disclose  that 
further  time  was  given  to  the  defendant,  to  wit :  from  the 
time  the  note  was  made  until  the  time  the  same  became  due, 
some  ten  months. 

3.  In  the  case  of  Thompson  v.  Hall,  16  Ala.  204,  the  court 
say  the  statute  of  frauds  on  this  point  has  received  a  liberal 
construction.  The  peculiar  phraseology  of  this  whole 
opinion  shows,  that  the  court  does  not  favor  the  avoidance  of 
an  honest  discharge  of  an  honest  debt,  where  any  good  con- 
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sideration  is  shown,  or  where  there  has  been  a  failure  to  show 
want  of  consideration,  as  is  the  case  here. 

4.  The  charge  of  the  court  as  to  the  amount  of  damages, 
is  strictly  correct  A  stipulation  that  a  note  may  be  dis- 
charged in  specific  articles  is  for  the  benefit  of  the  maker, 
and  cannot  affect  the  payee's  right  to  recover  the  amount  of 
the  note  and  interest,  unless  a  discharge  or  offer  to  discharge, 
in  the  articles  specified,  is  shown.  9  Por.  122  ;  Plowman  v. 
Riddle,  7  Ala.  775 ;  Love  v.  Simmons,  10  ib.  113 ;  and  other 
similar  cases  mentioned  in  Reavis'  Digest  p.  166-7. 

5.  Appeals  from  magistrates  are  to  be  tried  according  to 
the  justice  and  equity  of  the  case.  Clay's  Dig.  315  §  12. 
The  facts  in  this  case  show,  that  it  is  both  just  and  equitable 
that  the  plaintiff  recover.  The  object  of  this  and  similar 
statutes  is  to  discourage  petty  litigation.  The  paltry  sum  in- 
volved, the  expense  and  delay  to  which  the  plaintiff  is  sub- 
jected, and  the  character  of  the  defence  under  the  facts  dis- 
closed, mark  this  very  plainly  as  a  case  of  petty,  vexatious 
litigation,  which  the  statute  designed  to  prevent. 

PHELAN,  J. — The  charge  of  the  court,  by  necessary  im- 
plication, asserts  the  doctrine,  that  one  man  may  make  another 
his  debtor  without  that  other's  consent. 

If  the  giving  of  this  note  by  James  O.  Williams  to  Sims, 
in  payment  of  the  debt  of  Byrd  Williams,  and  the  taking  of 
the  receipt  from  Sims  in  favor  of  Byrd  Williams,  which  was 
not  delivered  to  him  nor  taken  with  his  consent,  will  render 
James  0.  Williams  liable  to  Sims  on  this  note,  then  it  fol- 
lows, as  a  necessary  consequence,  that  James  0.  is  allowed  to 
make  Byrd  Williams  his  debtor,  without  the  consent  of  the 
latter.  If  this  note  be  recoverable  by  Sims,  on  this  state  of 
facts,  from  James  O.  Williams,  then  the  same  state  of  facts, 
and  the  payment  of  the  note  in  addition,  would  enable  him 
to  recover  the  amount  from  Byrd  Williams,  in  an  action  for 
money  paid  to  his  use.  But  on  this  supposition,  the  action 
for  money  paid  to  the  use  of  another  could  be  maintained, 
without  either  averring  or  proving  that  the  money  so  paid, 
was  paid  at  the  request  of  the  defendant  in  the  action, 
which  is  contrary  to  well  settled  law.  It  follows,  that  the 
fSacts  proven,  without  more,  did  not  show  such  a  considera- 
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tion  as  would  support  an  action  on  this  note.  One  other  fact 
was  indispensable  to  a  recovery,  and  that  was,  the  privity  or 
consent  of  Byrd  Williams  to  the  transaction.  The  charge  of 
the  court,  as  it  stands,  is  for  this  reason  erroneous.  See  the 
case  of  Beall  v.  Eidgeway,  18  Ala.  117 ;  2  Saund.  PL  & 
Ev.  679.    • 

The  charge  was  erroneous  in  another  particular :  The  court 
instructed  the  jury  that,  -'if  solvent  notes  or  accounts  on 
other  persons  "  had  been  demanded  at  the  proper  time,  and 
defendant  failed  or  refused  to  deliver  them,  the  plaintiff  was 
entitled  to  recover  "  the  amount  of  the  note  with  inter- 
est," &c. 

A  note  for  a  certain  sum  "to  be  paid"  or  payable — ^the 
terms  are  convertible- — •"in  solvent  notes  and  accounts  of 
other  men,"  is  not  equivalent  to  a  note  payable  in  money,  as 
this  charge  supposes  it  to  be.  Nor  do  these  words  indicate, 
simply,  that  the  maker  has  the  right,  as  a  condition  inserted 
for  his  benefit,  to  pay  at  maturity  or  before  the  full  sum  ex- 
pressed in  the  note  in  such  "  solvent  notes  and  accounts " 
estimated  in  money.  But  the  contract  of  the  maker  in  such 
a  note  is,  to  pay  the  sum  expressed  in  the  note,  dollar  for 
dollar,  in  "solvent  notes  and  accounts  of  other  men,"  at  or 
before  maturity ;  or,  the  value  in  money  of  that  amount  of 
such  "solvent  notes  and  accounts"  at  the  time  of  the  matu- 
rity of  the  note,  if  paid  after  maturity.  In  an  action  on  such 
a  note,  it  is  necessary  to  aver  and  prove,  or  in  case  of  appeal 
to  prove  at  least,  the  value  in  money  of  "solvent  notes  and 
accounts  "  of  individuals  at  the  time  of  the  maturity  of  the 
note.  •  The  difference  between  the  value  of  such  notes  and 
accounts  and  money — gold  and  silver  coin — may  not  be  very 
great ;  it  may,  in  fact,  be  a  mere  trifle.  Still,  they  are  not 
money,  nor  equivalent  to  money,  and  therefore  the  charge  of 
the  court  to  the  jury,  under  the  proof,  that  they  must  find  for 
the  plaintiff  the  amount  of  the  note,  was  erroneous.  Wilson 
V.  Jones,  8  Ala.  536. 

The  judgment  below  is  reversed,  and  the  cause  remanded. 
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THOMPSON  ET  ux.  vs.  HUNT,  Adm'r. 

1.  A  writ  of  error  lies  under  the  act  of  1843,  from  a  decree  of  the  Court  of 

Probate  rendered  on  an  annual  settlement  by  an  administrator.    (Overruling 
Price  V.  Stewart,  16  Ala.  40,  and  re-affirming  Savage  v.  Benham,  11  Ala.  49.) 

2.  But  the  act  of  February  11,  1850,  so  far  modifies  the  act  of  1843,  as  to  de- 
stroy the  final  character  of  such  decrees  and  render  them  interlocutory  only. 

Error  to  the  Court  of  Probate  of  Monroe. 

The  defendant  in  error,  as  the  administrator  of  Thomas 
Pinklea,  deceased,  had  an  annual  settlement  of  his  adminis- 
tration on  said  estate,  with  the  Court  of  Probate,  at  its  De- 
cember term,  1852.  On  this  settlement,  the  administrator 
claimed  a  credit  for  two  particular  items  in  his  account,  which 
were  resisted  by  the  plaintiffs  in  error ;  but  the  court  allowed 
the  items  as  credits,  and  the  plaintiffs  in  error  excepted. 

The  writ  of  error  was  sued  out  to  revise  this  decree,  and 
the  action  of  the  court  in  allowing  these  credits  is  assigned 
for  error.  A  motion  to  dismiss  the  writ  of  error  is  made  by 
the  defendant,  on  the  ground  that  the  decree  of  the  Court  of 
Probate  is  not  final,  but  merely  interlocutory. 

Watts,  Judge  &  Jackson,  for  plaintiffe  in  error. 
S.  J.  CuMMlNGS,  contra. 

GrlBBONS,  J. — A  motion  is  made  in  this  case  to  dismiss 
the  writ  of  error,  predicated,  as  appears  by  brief  of  counsel, 
upon  the  case  of  Price  v.  Stewart,  16  Ala.  40,  and  on  the  act 
of  11th  February,  1850.  The  motion  is  resisted,  on  the 
ground  that  the  law  in  the  case  of  Price  v.  Stewart,  supra, 
was  wrongly  declared,  and  relying  upon  the  case  of  Savage  v. 
Benham,  Adm'r,  11  Ala.  49 ;  and  further,  that  the  act  of 
1850  did  not  repeal  the  act  of  1843,  and  therefore  a  writ  of 
error  lies  from  a  decree  of  the  character  of  the  one  in  ques- 
tion, the  same  as  it  did  before  the  passage  of  the  act  of  1850. 

The  act  of  1843,  in  speaking  of  annual  or  final  settlements, 
says :  "At  the  time  appointed  in  said  order  of  publication  for 
said  settlement  to  be  made,  or  so  soon  thereafter  as  the  same 
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is  regularly  reached,  the  said  judge  shall  audit  and  examine 
said  account  and  vouchers,  and  after  hearing  the  exceptions 
to  the  same,  (if  any  are  made,)  and  the  evidence  adduced, 
shall  proceed  to  state  the  same,  and  render  a  decree  thereon ; 
which  decree  shall,  in  all  respects,  have  the  force  and  effect 
of  a  judgment  at  common  law."  In  the  case  of  Savage  v. 
Benham,  Adm'r,  supra,  it  was  decided,  and  very  properly  we 
think,  that  an  annual  settlement  made  under  this  act  by  an 
executor  or  administrator,  was  such  a  decree  as  would  sup- 
port a  writ  of  error.  It  is  true,  the  case  of  Price  v.  Stewart 
asserts  a  different  doctrine ;  but  we  consider  the  decision  in 
Savage  v.  Benham  a  correct  interpretation  of  the  act,  so  far 
as  this  question  is  concerned. 

It  remains,  however,  to  be  considered  whether  the  act  of 
1850  has  so  modified  the  act  of  1843  as  to  destroy  the  final 
character  of  this  species  of  decrees,  and  thus  render  them  in- 
capable of  being  reviewed  by  writ  of  error.  Section  twenty- 
eight  of  that  act  is  as  follows:  "That  partial  settlements, 
whether  of  executors,  administrators  or  guardians,  shall,  on 
final  settlement,  be  considered  only  as  prima  facie  correct, 
liable  to  be  corrected  for  any  error,  either  in  law  or  fact ;  and 
in  no  case  shall  public  notice  of  such  partial  or  annual  settle- 
ments by  advertisement  in  a  newspaper  be  necessary,  unless 
when  some  portion  of  the  heirs  or  legatees  reside  out  of  the 
State :  Provided,  That  this  section  shall  have  no  application 
to  estates  reported  insolvent."  Section  twenty-nine  is  as  fol- 
lows :  "  That  any  party  aggrieved  by  any  interlocutory  or 
final  order  or  decree  of  a  judge  of  said  court,  may,  within 
three  years  from  the  rendition  thereof,  appeal  therefrom  to 
the  Supreme  Court,  under  such  rules  and  regulations  as  said 
Supreme  Court  may,  from  time  to  time,  lay  down,  regulating 
such  appeals :  Provided,  That  if  the  party  appealing  desires 
to  stay  the  judgment  of  said  court,  he  may  do  so  by  giving 
bond,  with  good  and  sufficient  sureties,  in  double  the  amount 
of  said  judgment,  conditioned  and  payable  as  in  appeals  from 
the  Court  of  Chancery,  which  bond  shall  be  approved  by  the 
judge  of  probate :  Provided  further.  That  from  any  judg- 
ment or  order  final  in  said  court,  a  writ  of  error  shall  lie  to 
the  Supreme  Court,  in  the  same  manner  as  upon  judgments 
of  the  Circuit  Court." 
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The  first  section  of  the  last  act  above  cited,  in  our  opinion, 
so  far  modifies  the  decrees  of  the  Orphans'  Court  made  on 
annual  or  partial  settlements  of  estates,  as  to  deprive  them  of 
their  character  of  final  decrees,  as  contemplated  by  the  act  of 
1843.  The  decision  in  the  case  of  Savage  v.  Benham,  Adm'r, 
is  distinctly  placed  upon  the  ground  that,  by  the  terms  of  the 
act  last  named,  they  were  made  final  decrees,  and  therefore  a 
writ  of  error  from  them  would  lie.  The  act  of  1850  makes 
them  in  terms  interlocutory  merely,  and  on  final  settlement 
of  the  estate  to  be  regarded  only  as  prima  fajde  correct,  and 
liable  to  be  corrected  for  any  error,  either  in  law  or  fact. 
This  materially  changes  their  character,  and  this  section,  taken 
with  the  following  one  providing  a  mode  for  reviewing  such 
decrees  by  appeal,  is  decisive  of  the  question  under  consider- 
ation. Our  conclusion  is,  that  a  writ  of  error  will  not  lie 
firom  such  a  decree.  If  the  parties  aggrieved  by  the  decision 
of  the  court  wish  to  revise  it  here,  they  must  resort  to  the 
mode  provided  by  the  statute. 

The  writ  of  error  is  therefore  dismissed. 


VAUGHAN  vs.  ROBINSON. 

1.  Id  appeal  cases,  after  the  defendaat  has  pleaded  to  the  merits,  and  the  cause 

has  beea  pending  several  years,  and  several  trials  have  been  had,  it  is  not 
discretionary  with  the  court  to  allow  the  defendant  to  withdraw  his  plea,  and 
to  plead  in  abatement  to  the  jurisdiction  of  the  justice. 

2.  The  first  head-note  to  the  case  of  Massey  v.  Steele's  Adm'r,  11  Ala.  340,  cor- 

rected and  limited. 

3.  In  appeals,  as  in  other  cases,  pleas  in  abatement  must  be  filed  at  the  first  term 

at  which  they  can  be  pleaded,  if  the  declaration  or  statement  has  been  filed, 
and  the  plaintifif  is  in  no  default 

Error  to  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  Nathan  Cook. 

Geo.  S.  Cox,  for  plaintiff  in  error : 

1.  This  cause  having  been  "three  times"  tried  in  the  Cir- 
cuit Court,  after  the  appeal,  on  the  general  issue,  "  non  assump- 
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sit,"  the  court  erred  in  permitting  the  defendant  to  withdraw 
his  plea  of  non  assumpsit  after  the  cause  came  from  the  Su- 
preme Court,  and  file  his  plea  in  "  abatement."  This  plea,  if 
good  at  all,  should  have  been  filed  on  the  first  trial  before 
pleading  to  the  merits.  Wilson  v.  Oliver,  1  Stewart  46; 
Cleveland  et  al.  v.  Chandler,  3  Stewart  489 ;  Sadler,  surviving 
partner,  v.  Fisher's  Adm'rs,  3  Ala.  E.  200 ;  Bentley  v.  Wright, 
2  ib.  607 ;  Hart  v.  Turk,  15  Ala.  675 ;  Vaughan  v.  Robin- 
son, 20  ib.  229.  This  plea  was  filed  against  the  express 
objection  of  the  plaintiff  in  error. 

2.  The  plea  in  abatement  should  have  been  struck  out  on 
the  motion  being  made  by  the  plaintiff  in  error.  Hart  v.  Turk, 
15  Ala.  675,  and  cases  before  cited. 

3.  This  being  an  appeal  from  a  justice  of  the  peace,  the 
plea  in  abatement,  or  objection  to  the  jurisdiction,  ought  to 
have  been  in  the  Justices'  Court,  and  cannot,  for  the  first  time, 
be  made  in  the  Circuit  Court,  wherein  appeal  causes  are  tried 
de  novo,  as  if  originating  in  the  Circuit  Court.  Slaton  v.  Ap- 
person,  15  Ala.  721 ;  Carter,  Hogan  &  Plowman  v.  Douglass, 
2  ib.  499 ;  Hill  &  Proctor  v.  White,  1  ib.  576. 

4.  The  charge  asked  by  the  defendant  below  and  given  by 
the  court,  was  error,  to- wit :  that  if  the  jury  believed  from  the 
evidence  that  more  than  fifty  dollars  was  due  when  the  suit 
was  brought,  that  they  must  then  find  for  the  defendant.  It 
is  the  amount  recovered  before  the  justice,  and  not  the  amount 
claimed,  which  determines  the  question  of  jurisdiction.  Eose 
v.  Thompson,  17  Ala.  628 ;  Cothran  et  al.  v.  Weir,  3  ib.  24 ; 
Bentley  et  al.  v.  Wright,  ib.  607. 

5.  The  last  charge  given  in  bill  of  exceptions  is  error. 
The  record  shows  that  the  justice  gave  judgment  for  the  de- 
fendant for  costs;  therefore,  the  plaintiff  in  error  had  the 
right  to  remit,  and  bring  his  cause  within  the  jurisdiction  of 
the  Circuit  Court. 

Watts,  Judge  &  Jackson,  contra: 

1.  In  all  appeals  from  justices  of  the  peace,  the  issue  is  to 
be  made  up  "  at  or  before  the  trial."  Clay's  Digest  314,  115, 
§10. 

2.  At  the  trial,  in  this  cause,  the  coui-t  permitted  the  plea 
of  non  assumpsit  to  be  withdrawn,  and  a  plea  to  the  jurisdic- 
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tion  to  be  filed ;  it  was  discretionary  with  the  court  to  permit 
this,  or  not ;  and  the  exercise  of  this  discretionary  power  can- 
not be  revised  on  error.     11  Ala.  340 ;  9  ib.  499,  500. 

3.  Although  there  had  been  previous  trials  on  the  plea  of 
non  assumpsit,  and  issue  thereon,  yet  the  judgments  rendered 
on  those  trials  had  been  reversed  and  held  for  naught ;  and 
at  the  last  trial,  the  cause  stood  as  though  no  trial  before  had 
ever  been  had ;  can  the  authority  of  the  court,  to  permit  an 
issue  to  be  then  made  up  between  the  parties,  be  disputed  ? 

4.  The  12th  rule  for  the  regulation  of  the  Circuit  and  County 
Courts,  which  relates  to  pleas  in  abatement,  (Clay's  Digest 
610,)  has  no  application  to  cases  originating  before  justices  of 
the  peace.  But  if  it  has,  still  "the  receiving  a  plea  in  abate- 
ment, after  the  time  for  filing  such  a  plea  has  passed,  is  matter 
of  discretion  in  the  court  below,  and  cannot  be  reviewed  in 
this  court."  Massey  v.  Steele's  Adm'r,  11  Ala.  340 ;  Cobb  v. 
Miller,  Ripley  &  Co.,  9  ib.  499,  500. 

5.  The  plea  in  this  case  was  not  demurred  to,  and  therefore  no 
question  can  be  raised  in  this  court,  as  to  its  legal  suJ05ciency ; 
that  a  plea  to  the  jurisdiction  may  be  filed  in  such  a  case, 
however,  see  Crabtree  et  al.  v.  Cliatt,  decided  at  the  present 
term ;  opinion  by  Ligon,  Judge. 

6.  The  right  to  file  such  a  plea,  in  such  a  case,  being  settled, 
it  follows  of  course,  that  the  charge  given  thereon,  which  was 
excepted  to,  is  not  erroneous.     Crabtree  v.  Cliatt,  supra. 

7.  The  decision  of  the  court  below  that  plaintiff  could  not 
give  the  court  jurisdiction  by  then  releasing  a  portion  of  his 
demand,  was  entirely  proper ;  such  release  should  have  been 
made  before  the  justice,  who  originally  tried  the  cause ;  when 
made  for  the  first  time  in  the  appellate  court,  it  could  not 
operate  to  give  that  court  jurisdiction. 

CHILTON,  C.  J. — This  was  an  appeal  from  a  justice  of 
the  peace,  by  Robinson,  against  whom  Vaughan  had  obtained 
judgment  for  $45,  besides  cost.  Vaughan  filed  his  statement 
in  the  Circuit  Court  for  $45,  to  which  the  appellant,  Robin- 
son, pleaded  the  general  issue,  non  assumpsit.  After  many 
continuances,  and  several  trials,  and  one  reversal  in  this  court 
(see  20  Ala.  R.  229)  the  cause  having  been  remanded  from 
this  to  the  Circuit  Court,  the  defendant  was  allowed  to  -vvith' 
34 
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draw  his  plea  of  non  assumpsit,  and  plead  in  abatement  that 
the  demand  sued  on  before  the  justice  amounted  to  $50  yW 
when  the  suit  was  instituted,  and  consequently,  the  justice 
had  no  jurisdiction.  This  was  objected  to  by  the  plaintiff 
below,  but  the  objection  was  overruled.  The  circuit  judge 
also  refused  to  strike  out  the  plea  in  abatement,  and  charged 
the  jury  that,  if  defendant  had  proved  that  the  demand  before 
the  justice  amounted  to  over  fifty  dollars  when  suit  was  in- 
stituted, they  should  find  for  the  defendant. 

These  several  rulings  were  excepted  to,  and  are  here  assign- 
ed for  error. 

Two  cases  are  cited  by  the  counsel  for  the  defendant  in 
error,  as  justifying  the  action  of  the  Circuit  Court  in  allow- 
ing this  plea  to  be  filed.  The  first  is  Cobb  v.  Miller,  Eipley 
&  Co.,  9  Ala.  R.  499.  In  that  case,  the  attachment  was  made 
returnable  to  the  Fall  term  1842,  and  the  court,  as  the  record 
recited,  "  for  sufficient  reasons  appearing,  notwithstanding  the 
objection  of  the  plaintiff,  gave  leave  to  the  defendant  to  plead 
in  abatement  at  the  next  succeeding  term."  The  court  said, 
there  was  nothing  showing  that  the  declaration  had  been  filed 
previous  to  the  time  the  plea  in  abatement  was  exhibited,  and 
although  it  may  have  been  competent  for  the  defendant  to 
have  pleaded  to  the  writ  of  attachment,  yet  he  might  wait 
until  the  filing  of  the  declaration,  &c. ;  and  it  is  further  said, 
it  could  not  be  assumed  that  the  statutory  time  for  pleading 
had  not  been  extended.  This  decision  merely  shows  that  the 
twelfth  rule  of  practice  is  not  so  imperative  as  to  require  a 
literal  compliance  in  all  cases,  and  that  under  some  circum- 
stances pleas  in  abatement  may  be  allowed,  although  "  it  does 
not  appear  from  the  endorsement  of  the  clerk  they  were  filed 
within  the  time  allowed  for  pleading ;"  that  a  departure  may 
sometimes  become  entirely  proper  by  the  act  or  omission  of 
the  plaintiffs. 

The  second  case  cited  is  that  of  Massey  v.  Steele's  Adm'r, 
11  Ala.  R  840,  the  first  head-note  of  which  reads  as  follows : 
"  The  receiving  a  plea  in  abatement  after  the  time  for  filing 
such  a  plea  has  passed,  is  matter  of  discretion  in  the  court 
below,  and  cannot  be  reviewed  in  this  court."  That  was  an 
attachment  against  an  individual  who  had  died  before  the 
writ  was  sued  out.     The  plaintiff,  at  the  second  term  after  its 
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return,  issued  a  scire  facias  to  make  his  administrator  a  party. 
It  appears  that  no  court  was  held  at  the  return  term  of  the 
scire  facias,  and  the  administrator,  coming  in  the  next  term, 
pleaded  the  death  of  the  intestate  at  the  time  of  the  issue  of 
the  attachment  in  abatement.  This  plea  was  allowed,  our 
predecessors  holding  that  the  court  for  good  cause  might  per- 
mit the  plea  to  be  filed  after  the  first  term,  and  that  such  filing 
rested  in  the  sound  discretion  of  the  court,  and  was  conse- 
quently not  revisable  on  error. 

By  the  ancient  rules  of  pleading,  the  defendant  could  not 
plead  a  dilatory  plea  after  a  general  imparlance :  2  M.  &  Sel. 
484 ;  1  Chitty's  PI.  437 ;  if  he  pleaded  in  abatement^  or  to 
the  jurisdiction  of  the  court,  at  a  term  subsequent  to  that  at 
which  the  declaration  was  filed,  without  a  special  imparlance, 
tiie  plaintiff  might  assign  judgment  for  want  of  a  plea :  2 
Saund.  1,  n.  2 ;  1  Chitty's  PI.  437,  note  q. ;  and  although  a 
special  imparlance  was  with  a  saving  of  all  exceptions  to  the 
writ,  bill  or  count,  and  allowed  the  defendant  to  plead  in 
abatement,  yet  it  was  said  he  could  not  plead  to  the  jurisdic- 
tion of  the  court,  unless  founded  on  a  personal  privilege,  as 
that  of  an  attorney,  &c.  Bac.  Abr.  Pleas  c.  4 ;  1  Chitty, 
supra.  It  required  what  was  termed  "  a  general  special  im- 
parlance," which  was  a  saving  of  all  exceptions  whatsoever, 
as  well  to  the  writ,  as  to  the  jurisdiction,  to  entitle  a  defend- 
ant to  the  latter  plea  at  a  subsequent  term.    1  Chitty's  PI.  438. 

The  reason  why  the  defendant  was  required  to  be  so  prompt 
in  putting  in  such  pleas,  was,  that  they  merely  worked  delay, 
did  not  affect  the  merits  of  the  controversy,  and  were  conse- 
quently required  to  be  pleaded  as  early  as  practicable,  so  that 
the  plaintiff  might  bring  a  proper  suit,  or  resort  to  the  pro- 
per forum  for  redress. 

The  same  strictness  does  not  obtain  with  us ;  but  the  rule 
applies,  and  is  generally  pretty  rigidly  adhered  to,  that  pleas 
in  abatement  must  be  filed  at  the  appearance  term,  and  within 
the  time  allowed  for  pleading ;  and  if  not  so  filed,  they  are  to 
be  rejected,  unless  further  time  has  been  allowed.  After  a 
general  continuance,  the  plaintiff  being  in  no  default,  matter 
existing  and  which  could  have  been  pleaded  at  the  previous 
term,  cannot  be  pleaded  in  abatement  as  a  general  rule.  We 
are  not  prepared  to  say  that  there  may  not  be  peculiar  cir- 
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cumstances  under  which  the  court,  in  the  exercise  of  a  sound 
discretion,  may  allow  such  plea  at  a  subsequent  term.  The 
cases  above  cited  seem  to  establish  this  doctrine.  In  these 
cases,  however,  no  plea  to  the  merits  had  been  filed,  and  we 
are  not  disposed  to  question  the  correctness  of  the  conclusion 
attained  in  them.  But  there  is  a  marked  distinction  between 
them  and  the  case  now  presented.  In  this,  the  defendant  had 
pleaded  to  the  merits — had  obtained  several  continuances,  had 
three  times  tried  the  cause,  and  after  having  controverted  it 
upon  the  merits  for  four  years,  he  is  then  allowed  to  with- 
draw his  defence  to  the  merits,  and,  as  matter  of  right,  to  plead 
in  abatement  of  the  suit,  that  it  was  commenced  in  the  wrong 
forum ;  that  the  demand  exceeded  the  justice's  jurisdiction  by 
sixty  cents,  notwithstanding  the  recovery  was  five  dollars  less 
than  the  limit  of  such  jurisdiction.  If  such  practice  were 
sanctioned,  it  would  allow  defendants  to  stave  off  trials  upon 
the  filing  of  pleas  to  the  merits,  until  the  statute  of  limita- 
tions had  perfected  a  bar  to  the  action,  when  brought  in  the 
court  to  which  the  subsequent  plea  in  abatement  should  re- 
mit the  plaintiff  for  his  remedy. 

The  defendant  had,  long  before  the  filing  of  his  plea  to  the 
jurisdiction,  waived  his  right  to  plead  it,  by  pleading  the  gen- 
eral issue,  and  proceeding  to  trial  time  and  again  upon  it.  He 
cannot  be  permitted  to  put  the  party  in  a  large  bill  of  costs, 
in  a  controversy  about  an  issue  of  his  own  tendering  upon 
the  merits,  and  then  to  abandon  that  issue  and  turn  him  out 
of  court  upon  the  gTOund  that  the  justice,  ^ho  sent  up  the 
appeal,  had  no  jurisdiction.  His  admission  of  record  impor- 
ted by  his  plea  in  bar,  that  he  is  rightly  in  court,  and  upon 
which  he  has  gained  the  advantage  of  trials  and  continuances, 
and  on  which  his  adversary  has  acted,  incurring  cost,  estops 
him  from  denying  the  jurisdiction  of  the  court  in  a  case  like 
this,  where  a  plea  is  required  to  bring  the  want  of  jurisdic- 
tion to  the  knowledge  of  the  court.  The  court  had  no  dis- 
cretionary power  to  deprive  the  plaintiff  of  the  benefit  of 
this  waiver.  At  least,  if  it  were  discretionary,  it  is  such  a 
discretion  as  must  be  exercised  consistently  with  the  rules  of 
law,  and  if  in  violation  of  these  rules,  we  must  revise  it. 
Were  the  rule  otherwise,  the  party  in  many  cases  would  have 
his  remedy  taken  from  him  without  any  redress  whatever. 
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The  two  cases  relied  upon  by  the  counsel  for  the  defendant 
in  error,  above  referred  to,  must  be  confined  to  their  facts. 
The  general  proposition  asserted  by  the  first  head-note  in  the 
case  cited  in  11th  Ala.  Eep.,  is  clearly  an  incorrect  assertion 
of  the  rule  of  law,  as  applied  to  such  cases  as  the  one  before 
us.  The  pure  discretion  of  the  court  must  be  confined  to 
cases  in  which  the  defendant  has  not  pleaded  to  the  merits, 
and  the  plaintiff  has  not  acted  upon  his  waiver  of  the  matter 
in  abatement. 

Let  the  judgment  be  reversed,  the  plea  in  abatement  order- 
ed to  be  stricken  out,  and  the  cause  remanded  for  further  pro- 
ceedings on  the  merits,  if  the  defendant  chooses  to  renew  the 
controversy  in  the  court  below. 

We  think  it  immaterial  to  the  present  inquiry,  whether  the 
twelfth  rule  of  practice  applies  to  cases  of  appeals  from  jus- 
tices or  not ;  aside  from  that  rule,  the  general  law  fully  sus- 
tains the  view  we  have  taken ;  but  we  are  of  opinion  that  in 
appeals,  as  in  other  cases,  pleas  in  abatement  must  be  filed  at 
the  first  term  at  which  they  can  be  pleaded,  if  the  declaration 
or  statement  has  been  filed,  and  the  plaintiff  is  in  no  default. 
The  same  reason  for  the  rule  applies  to  appeals  as  to  other 
cases. 
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1.  The  action  of  the  Circmt  Court  on  matters  relating  to  the  taxation  of  costs 

may  be  revised  on  error,  except  in  certain  cases  of  appeal  in  which  the  Cir- 
cuit Court  is  invested  with  discretionary  power  under  the  act  of  1824. 

2.  When  a  party,  whether  ignorantly  or  opprespively,  summons  witnesses  in  a 

cause  which  is  not  at  issue,  or  is  not  for  trial  at  the  term  to  which  the  sub- 
poena is  returnable,  he  will  be  taxed  with  the  costs  of  their  attendance ;  and 
the  advice  of  counsel  cannot  protect  him. 

3.  When  a  party  summons  witnesses  to  sustain  his  character,  after  he  has  been 

notified  by  the  counsel  for  the  opposite  pai'ty  that  no  attempt  will  be  mad* 
to  impeach  it,  and  such  witnesses  are  not  examined  on  the  trial,  the  party  by 
whom  they  were  sunmiooed  will  be  taxed  with  the  costs  of  their  attendance, 
although  he  acted  under  the  advice  of  counsel. 

Error  to  the  Circuit  Court  of  Talladega. 
Tried  before  the  lion.  Ezekiel  Pickens. 
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This  case  originated  before  a  justice  of  the  peace,  and  was 
brought  to  the  Circuit  Court  by  writ  of  certiorari.  From  the 
bill  of  exceptions  it  appears,  that  Williams  sued  Porter  before 
the  justice,  for  a  sum  which  is  not  stated;  that  the  justice 
gave  judgment  for  the  latter,  when  Williams,  during  term 
time  of  the  Circuit  Court  in  April,  1851,  applied  for  and  ob- 
tained a  writ  of  certiorari  from  the  judge  of  said  court,  re- 
turnable to  the  November  term  of  that  year,  when  a  trial  was 
had,  which  resulted  in  favor  of  the  plaintiff.  On  this  trial, 
but  one  witness  was  examined  in  behalf  of  Williams.  It 
further  appears,  that  he  had  caused  seventeen  witnesses  to  be 
summoned  in  his  behalf,  at  the  April  term,  1851,  and  nine- 
teen at  the  November  term,  1851,  all  of  whom  proved  their 
attendance,  and  claimed  their  fees.  It  also  appears,  that  after 
the  trial  in  the  Circuit  Court,  Porter  moved  the  court  to  tax 
the  plaintiff  (Williams)  with  the  costs  of  such  witnesses  as 
had  been  summoned  by  him,  but  were  not  sworn  on  the  trial. 

On  this  motion  it  was  shown,  that  the  writ  of  certiorari  was 
returnable  to  the  Fall  term,  1851,  of  the  court,  and  that  Por- 
ter had  no  notice  that  it  had  been  applied  for  and  obtained, 
until  after  the  April  term  for  that  year.  Williams,  being 
sworn,  stated,  that  he  understood,  but  not  from  Porter,  that 
his  character  was  to  be  attacked,  and  that  he  summoned  these 
witnesses  to  sustain  it ;  that  it  was  not  with  a  view  of  merely 
increasing  cost,  and  that  he  had  them  summoned  under  the 
advice  of  counsel. 

Porter  then  proved,  that  notice  had  been  given  the  plain- 
tiff's counsel,  before  the  sitting  of  said  court,  and  before  the 
appeal  was  taken,  but  after  the  cause  had  been  decided  by 
the  justice  against  Williams,  that  no  effort  would  be  made  to 
impeach  his  testimony. 

Upon  this  evidence,  Porter  moved  the  court  as  above  stated ; 
but  his  motion  was  overruled,  and  he  excepted. 

The  refusal  of  the  court  to  tax  the  costs  according  to  the 
motion  of  the  plaintiff  in  error,  is  the  only  error  assigned. 

L.  E.  Parsons,  for  plaintiff  in  error. 

LIGON,  J. — Since  the  cases  of  Smith  v.  Donelson,  3  S.  & 
P.  893,  and  Randolph  v.  Perry,  2  Por.  376,  no  doubt  seems 
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to  have  been  entertained  of  the  power  of  this  court  to  revise 
on  error  the  action  of  the  Circuit  Courts,  on  matters  relating 
to  taxation  of  costs.  The  only  exception  to  this  rule  is  found 
in  cases  arising  under  the  act  of  1824,  regulating  the  taxation 
of  costs  in  certain  cases  of  appeal  from  justices  of  the  peace, 
in  which  the  Circuit  Courts  are  vested  with  discretionary  power 
to  impose  the  costs  on  either  party ;  and  in  such  cases,  the 
exercise  of  that  discretion  cannot  be  reviewed.  Beason  v. 
Riddle,  11  Ala.  743. 

This  case  does  not  come  within  the  exception ;  and  conse- 
quently, the  decision  of  the  court  below  on  the  motion  of 
the  plaintiff  in  error  is  a  proper  subject  of  revision  in  this 
court. 

In  Brily  v.  Hodges,  3  For.  335,  it  was  held,  that  the  costs 
of  witnesses  who  are  summoned,  but  not  sworn,  may  be  taxed 
against  tb^  unsuccessful  party,  if  it  appears  by  affidavit,  or 
otherwise,  that  they  were  summoned  to  prove  material  facts, 
and  not  for  oppression.  But,  we  apprehend,  it  was  never  in- 
tended to  make  the  affidavit  of  the  party  summoning  such 
unexamined  witnesses  conclusive  of  the  purpose  for  which 
they  were  summoned.  It  is  clearly  competent  for  the  oppo- 
site party  to  controvert  it,  and  show,  if  he  can,  that  it  is  un- 
true. This  may  well  be  done  by  establishing  the  existence 
of  a  state  of  facts  which  will  show  that  it  was  wholly  unne- 
cessary to  have  summoned  such  witnesses  at  all,  inasmuch  as 
the  party  who  brings  them  into  court  had  been  notified,  that 
the  point  to  which  their  testimony  was  intended  to  be  directed 
would  not  be  made  in  the  case.  E'rom  the  bill  of  exceptions, 
such  appears  to  have  been  one  aspect  of  this  case  in  the  court 
below. 

It  is  also  shown,  that  at  a  term  of  that  court  before  the  case 
was  placed  on  the  docket,  and  before  it  could  lawfully  have 
been  placed  there,  the  plaintiff  (Williams)  caused  seventeen 
witnesses  to  be  summoned,  who  attended  at  that  term.  This 
was  wholly  irregular,  and  the  cost  arising  upon  the  attendance 
of  these  witnesses  should  never  have  been  taxed  against  the 
defendant.  There  was  no  case  then  pending  and  at  issue,  in 
which  they  could  possibly  have  been  examined ;  and  it  is  an 
abuse  of  the  process  of  subpoena,  to  sue  it  out  in  a  case  which 
is  not  at  issue,  or  which  is  not  for  trial  at  the  term  to  which 
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such  subpoena  is  returnable.  And  the  party  who  thus  igno- 
rantljor  oppressively  uses  it  in  such  cases,  must  pay  the  cost 
of  it ;  and  the  advice  of  counsel  cannot  protect  him. 

The  proof  on  the  motion  also  shows,  that  Williams'  attor- 
neys had  been  distinctly  notified,  that  no  attempt  would  be 
made  to  impeach  his  veracity,  should  a  trial  take  place  in  the 
Circuit  Court ;  and  this,  before  he  had  taken  the  steps  neces- 
sary to  carry  the  case  into  that  court.  In  his  own  affidavit 
on  this  motion,  he  does  not  say  that  he  had  heard  from  Por- 
ter himself,  or  from  any  person  who  had  heard  the  latter  say 
anything  upon  the  subject,  that  an  attempt  would  be  made 
on  the  trial  in  the  Circuit  Court  to  impeach  his  veracity ;  on 
the  contrary,  he  swears  that  he  never  did  understand  from 
Porter  that  such  attempt  would  be  made. 

While  it  is  admitted,  that,  when  a  matter  collateral  to  the 
issue  involved  becomes  important,  as  where  the  credit  of  a 
witness  is  impeached,  the  party  for  whom  he  testifies  will  be 
allowed  to  sustain  his  credit,  by  producing  an  equal  or  greater 
number  of  witnesses  than  are  brought  to  impeach  him ;  yet, 
before  these  witnesses  are  summoned,  the  party  must  know, 
or  have  good  reason  to  believe,  from  the  words  or  acts  of  his 
adversary,  or  his  counsel,  that  the  credit  of  his  witness  will 
be  assailed;  otherwise,  he  should  be  charged  with  all  cost  of 
the  witnesses  who  are  summoned  by  him,  and  who  are  neither 
needed,  sworn  nor  examined.  Vague  rumors  will  not  justify 
the  summoning  of  nineteen  witnesses,  when  the  result  shows 
that  but  one  is  needed.  Neither  can  such  oppression  be  j  us- 
tified,  by  saying  that  it  was  done  under  the  advice  of  counsel. 
We  all  know  how  easily,  and  commonly,  counsel  are  misled 
by  the  artful  and  uncandid,  not  to  say  false,  statements  made 
to  them  by  their  clients,  who,  desiring  particular  advice, 
shape  their  communications  in  such  a  manner  as  to  be  certain 
to  obtain  it. 

We  do  not  think  the  defendant  in  error  was  justified,  under 
the  facts  shown  on  the  motion,  in  summoning  any  witnesses 
to  the  April  term,  1851,  of  the  Circuit  Court,  and  consequent- 
ly the  cost  of  all  witnesses  summoned  by  him  to  that  term 
must  be  taxed  against  him.  And,  as  he  summoned  nineteen 
witnesses  to  the  trial  term  of  the  court,  and  only  examined 
one,  and  from  the  showing  made,  had  no  reason  to  apprehend 
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that  he  would  have  any  necessity  to  use  the  others,  he  must 
pay  the  costs  of  eighteen  of  them. 

The  judgment  of  the  court  below  must  be  reversed,  and 
the  clerk  of  that  court  must  re-tax  the  cost  of  the  case,  ac- 
cording to  the  rules  laid  down  in  this  opinion. 


GILBERT  vs.  GILBERT. 

1.  The  propoDeut  of  a  will  is  an  iocompeteut  -witness  to  sustain  it,  and  cannot 

render  himself  competent  bj  renouncing  as  executor. 

2.  Declarations  explanatory  of  an  act  which  is  itself  not  evidence,  are  inadmisai- 
ble  as  evidence. 

3.  Undue  influence  must  be  such  as,  in  some  measure,  destroys  the  free  agency  of 

the  testator,  and  prevents  the  exercise  of  that  discretion  which  the  law  re- 
quires in  relation  to  every  testamentary  disposition ;  it  is  not  enough  that-he 
is  dissuaded  by  solicitations  or  argument  from  disposing  of  his  property  as  he 
had  previously  intended ;  it  must  be  equivalent  to  moral  coercion,  and  con" 
strain  the  testator  to  do  tjiat  which  is  against  his  will,  but  which,  from  fear, 
the  desire  of  peace,  or  some  other  feeling,  he  is  unable  to  resist. 

4.  In  determining  the  question  of  undue  influence,  the  fact  that  the  will  makea  an 
imnatural  disposition  of  the  property — the  physical  and  mental  condition  of 
the  testator  at  the  time  the  influence  is  exerted — the  relative  position  of  the 
testator  and  the  person  exerting  the  influence,  and  the  motives  of  the  latter, 
as  deducible  from  interest  to  himself  or  from  afiection  or  animosity  to  others* 
may  all  be  proper  circumstances  to  be  taken  into  consideration. 

6.  Acts  and  declarations  of  the  testator  before  the  publication  of  his  nxmcupative 
will,  and  his  expressions  at  the  time  of  its  execution,  tending  to  show  a  pa- 
ternal feeling  and  affection  towards  a  child  for  whom  the  will  made  no  provi- 
sion,  are  admissible  evidence  for  the  ctmtestant 

6.  So,  also,  acts  of  officious  intermeddling,  harrassing  and  annoying  to  a  dying 

man,  or  evincing  a  purpose  to  hurry  him  on  to  the  act,  without  giving  him 
time  to  deliberate,  are  admissible  evidence  against  the  will. 

7.  But  testimony  showing  that  two  of  the  testator's  relaUves  who  resided  in  the 

same  neighborhood  with  him,  liad  never  heard  of  the  will  until  a  short  time 
before  it  was  offered  for  probate,  is  not  admissible,  either  as  tending  to  show 
that  undue  influence  was  exerted,  or  that  no  such  will  was  in  fact  made. 

8.  Afler  the  evidence  on  both  sides  has  closed,  it  is  discretionary  with  the  court 
to  receive  additional  evidence ;  and  this  discretion  is  not  revisable  on  error. 

Error  to  the  Court  of  Probate  of  Sumter. 

William  Gilbert,  the  plaintiff  in  error,  as  executor  of  JamcB 
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M.  Gilbert,  deceased,  propounded  his  nuncupative  will  for 
probate,  which  was  contested  by  the  defendant  in  error,  a  son 
of  the  deceased,  who  appeared  in  person,  and,  being  a  minor 
over  fourteen  years  of  age,  was  represented  by  a  guardian  ad 
litem  appointed  by  the  court.  By  the  will  propounded  for 
probate,  the  testator  bequeathed  all  his  prop  erty  to  his  wife 
Mary,  and  his  infant  daughter,  Susan  Frances ;  and  further 
provided  that  his  son  David,  the  defendant  in  error,  should 
not  have  any  of  his  property,  "  as  he  was  large  enough  to  sup- 
port himself,  and  had  property  coming  to  him  in  North  Caro- 
lina." 

On  the  trial  of  the  issue  devisavit  vel  7io7i,  the  probate  of 
the  will  was  resisted  on  the  ground,  among  others,  that  it  was 
procured  by  undue  influence.  The  proponent  was  offered  as 
a  witness  to  establish  the  will,  but  contestant's  counsel  ob- 
jected to  him  as  being  incompetent,  and  the  objection  was 
sustained.  Proponent  thereupon  offered  to  resign  his  trust, 
so  that  he  might  testify  ;  but  the  court  would  not  permit  him 
to  do  so  for  that  purpose,  and  he  excepted. 

The  contestant  offered  to  prove,  that,  about  twelve  days 
before  the  testator's  death,  witness  and  said  testator  met  con- 
testant, about  a  mile  and  a  half  from  the  house  of  his  paternal 
grand-mother,  Susan  Gilbert,  walking  along  the  road  in  a  di- 
rection leading  from  her  house,  with  a  bundle  of  clothes  on 
his  back ;  and  that  contestant  then  stated  to  said  testator,  that 
his  grand-mother  had  ordered  him  off  from  her  house,  where 
said  testator  and  contestant  had  resided  for  nearly  three 
months.  This  evidence  was  offered  for  the  purpose  of  show- 
ing a  state  of  ill  feeling  between  said  contestant  and  his 
grand-mother;  the  proponent's  counsel  objected  to  its  admis- 
sion, but  the  court  overruled  his  objection,  and  admitted  the 
evidence,  upon  the  statement  of  contestant's  counsel  that  he 
expected  to  introduce  other  evidence  to  show  its  relevancy ; 
to  this  the  proponent  excepted.  The  evidence  offered  for  this 
purpose  consisted  of  statements  of  the  said  Susan  Gilbert, 
made  to  the  witness,  that  she  had  ordered  the  said  David  from 
her  house  ;  the  court  admitted  it,  as  establishing  the  relevancy 
of  the  other  testimony,  and  the  proponent  excepted. 

The  contestant  also  introduced  evidence  to  show  that,  at 
at  the  time  of  making  said  will,  when  said  testator  was  on  his 
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death  bed,  he  called  the  proponent  to  him,  told  him  he  wished 
to  arrange  his  business,  and  asked  him  if  he  would  attend  to 
it  for  him ;  that  the  proponent  made  no  answer,  and  thereupon 
said  Susan  said  that  he,  proponent,  would  attend  to  it.  This 
evidence  was  objected  to  by  proponent,  but  his  objection  was 
overruled,  and  he  excepted. 

Evidence  was  also  offered  by  contestant  of  declarations 
made  to  him  by  said  testator,  a  few  days  before  his  last  ill- 
ness, to  the  effect  that,  if  contestant  would  live  with  him,  and 
help  him  with  his  crop,  he  would  do  a  good  part  by  him,  and 
that  he  intended  to  leave  his  property  to  his  two  children ; 
also,  that  contestant  did  so  live  with  him.  Evidence  was  also 
offered  by  contestant  of  the  conduct  and  expressions  of  the 
testator  towards  him,  showing  that  he  regarded  contestant 
with  love  and  affection.  The  proponent's  counsel  objected  to 
the  admission  of  each  part  of  this  evidence ;  but  the  court 
admitted  it,  and  he  excepted. 

The  contestant  also  offered  to  prove  by  two  witnesses,  that 
they  were  relatives  of  the  testator;  that  they  resided  and 
were  intimately  acquainted  in  the  neighborhood ;  and  that 
they  had  never  heard  of  said  testator's  having  made  a  wiU, 
until  a  short  time  before  it  was  offered  for  probate.  This 
evidence  was  admitted,  against  the  objection  of  proponent, 
and  he  excepted. 

After  the  evidence  on  both  sides  had  closed,  the  proponent 
offered  to  prove  declarations  of  the  said  Susan  Gilbert,  to  the 
effect  that  she  had  no  feeling  of  ill  will  towards  the  contestant, 
at  or  before  the  execution  of  the  will,  the  declarations  being 
made  after  the  death  of  the  testator.  The  contestant  objected 
to  this  evidence,  and  his  objection  was  sustained ;  to  which 
the  proponent  excepted.  The  court  having  been,  by  consent, 
substituted  for  the  jury  on  the  trial  of  the  issue,  decided 
against  the  validity  of  the  will. 

The  errors  assigned  are  based  upon  the  rulings  of  the  court 
in  sustaining  objections  to  the  evidence  offered  by  proponent, 
in  overruling  his  objections  to  the  evidence  offered  by  con- 
testant, and  in  refusing  to  allow  proponent  to  testify. 


James  O.  Williams,  for  plaintiff  in  error. 
R.  H.  Smith,  contra. 
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GOLDTHWAITE,  J.— The  ruling  of  the  court  below  in 
refusing  to  allow  the  plaintiff  in  error  to  become  a  witness  to 
sustain  the  validity  of  the  will,  was  correct.  He  was  incom- 
petent, not  because  he  was  named  as  executor,  but  for  the 
reason  that  he  was  the  proponent  of  the  will.  He  offered  it 
for  probate,  and  in  the  contest  which  arose  in  relation  to  its 
validity,  occupied  the  position  of  the  plaintiff  in  the  suit.  If 
the  issue  was  determined  against  him,  under  the  operation  of 
the  statute,  (Clay's  Dig.  316,  §  26,)  he  was  responsible  for 
costs.  His  renouncing  as  executor  could  have  had  no  effect 
in  exonerating  him  from  this  liability,  for  the  reason  that  he 
would  still  have  remained  the  proponent,  and  the  liability  for 
costs  attached  to  him  in  that  capacity. 

The  declarations  of  the  son  at  the  time  he  was  met  by  the 
testator,  in  the  road,  going  from  the  house  of  his  grand- 
mother, were,  however,  improperly  admitted,  as  the  act  which 
the  declarations  were  offered  to  explain  would  not  itself  have 
been  evidence ;  and  this  testimony  derived  no  support  what- 
ever from  the  subsequent  declarations  of  the  grand-mother  in 
relation  to  the  same  matter.  She  was  a  competent  witness, 
and  her  declarations  to  explain  a  previous  act  could  not, 
under  any  circumstances,  have  been  received,  unless  so  imme- 
diately succeeding  it  as  to  become  part  of  the  res  gestce. 

To  determine  correctly  the  questions  which  arise  upon  the 
admissions  of  the  other  portions  of  the  evidence  which  were 
received  against  the  objections  of  the  proponent,  it  may  be 
necessary  to  consider  the  character  of  the  issue  which  the 
testimony  was  offered  to  support.  The  question  was,  whether 
the  will  was  obtained  by  undue  influence ;  and  undue  influ- 
ence, legally  speaking,  must  be  such  as,  in  some  measure, 
destroys  the  free  agency  of  the  testator ;  it  must  be  suflQ.cient 
to  prevent  the  exercise  of  that  discretion  which  the  law  re- 
quires in  relation  to  every  testamentary  disposition.  It  is  not 
enough  that  the  testator  is  dissuaded  by  solicitations  or  argu- 
ment from  disposing  of  his  property  as  he  had  previously 
intended ;  he  may  yield  to  the  persuasions  of  affection  or  at- 
tachment, and  allow  their  sway  to  be  exerted  over  his  mind ; 
and  in  neither  of  these  cases,  would  the  law  regard  the  influ- 
ence as  undue.  To  amount  to  this,  it  must  be  equivalent  to 
moral  coercion — it  must  constrain  its  subject  to  do  what  is 
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against  his  will,  but  which  from  fear,  the  desire  of  peace,  or 
some  other  feeling,  he  is  unable  to  resist ;  and  when  this  is 
so,  the  act  which  is  the  result  of  that  influence,  is  vitiated. 
Small  V.  Small,  4  Green.  220 ;  Mountain  v.  Bennett,  1  Cox 
365  ;  Woodward  v.  James,  3  Strobh.  652  ;  Potts  v.  House,  6 
Geo.  324 ;  Kinleside  v.  Harrison,  2  Phil.  449.  It  will  be 
readily  seen  that,  in  order  to  determine  whether  the  will  is 
the  result  of  influence  of  this  character,  great  latitude  must 
necessarily  be  given  to  the  evidence.  The  fact  that  the  will 
makes  an  unnatural  disposition  of  the  property,  the  physical 
and  mental  condition  of  the  testator  at  the  time  the  influence 
is  exerted,  the  relative  position  of  the  testator  and  the  person 
exerting  it  to  each  other,  and  the  motives  of  the  latter,  as 
deducible  from  interest  to  himself,  or  from  afiection  or  animosity 
to  others,  may  all  be  circumstances  proper  to  be  taken  into 
consideration,  in  the  determination  of  this  issue. 

Applying  these  principles  to  the  other  portions  of  the  evi- 
dence which  were  excepted  to,  we  have  but  little  difficulty  in 
arriving  at  a  correct  conclusion.  The  declarations  of  the 
testator  made  before  the  will,  in  favor  of  the  contestant,  were 
competent,  (Smith  v.  Fenner,  1  Gal.  170 ;  Roberts  v.  Trawick, 
13  Ala.  68 ;)  and  upon  the  same  principle,  the  acts  and  decla- 
rations of  the  testator  before  the  will,  and  his  expressions  at 
the  time  of  its  execution,  tending  to  show  a  father's  feeling 
and  affection  towards  a  child  for  whom  the  will  made  no  pro- 
vision. All  evidence  of  this  character  was  legitimate,  and 
was  correctly  admitted.  So,  also,  acts  of  officious  intermeddling, 
harrassing  and  annoying  to  a  dying  man,  or  evincing  a  purpose 
to  hurry  him  on  to  the  act,  without  giving  him  time  to  delib- 
erate. While  on  the  other  hand,  testimony  showing  that  two 
of  the  relatives  of  the  decedent,  who  lived  and  were  ac- 
quainted in  the  neighborhood,  had  not  heard  of  the  will  until 
a  short  time  before  the  same  was  offered  for  probate,  could 
not  properly  be  taken  into  consideration,  either  as  tending  to 
show  that  undue  influence  had  been  exerted,  or  that  no  such 
will  was  in  fact  made.  This  evidence,  therefore,  should  not 
have  been  received. 

The  refusal  of  the  court  to  hear  the  evidence  in  relation  to 
the  declarations  of  the  grand-mother  of  the  contestant,  was 
in  all  respects  proper.     As  we  have  already  said,  she  was  a 
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competent  witness,  and  her  own  declarations  as  to  her  feelings 
towards  the  contestant,  not  in  any  way  forming  part  of  the 
res  gestce,  should  not  have  been  received.  If,  however,  the 
testimony  had  been  legal,  as  it  appears  from  the  bill  of  excep- 
tions that  the  evidence  on  both  sides  had  closed,  its  admission 
would  have  been  purely  a  matter  of  discretion  in  the  court 
below,  and  not  revisable  here. 

For  the  errors  we  have  referred  to,  the  judgment  is  re- 
versed and  the  cause  remanded. 


BRYAN  vs.  SMITH. 


1.  Possession  and  the  right  of  possession,  accompanied  by  a  lien  for  money 

advanced,  entitles  the  plaintiff  to  recover  in  detinue  or  trover  against  the 
sheriff  "who  disturbs  his  possession  by  levying  an  attachment  on  the  cotton, 
as  the  property  of  the  defendant  in  attachment  to  whom  the  advances  were 
made. 

2.  The  statute  of  Mississippi  in  relation  to  the  registration  of  mortgages  and 

deeds  of  trust,  (Hutchinson's  Code,  605-6,)  does  not  apply  to  a  written  agree- 
ment by  which  a  planter  assigns  his  crop  of  cotton  to  his  commission  mer- 
chant, to  secure  the  latter  for  advances  previously  made  on  it,  with  a  stipula- 
tion that  the  cotton  shall  not  be  sold  before  a  specified  day,  unless  directed 
by  the  assignor. 

.1.  An  agent  of  a  commission  merchant  who  receives  commissions  on  all  the 
cotton  which  he  procures  and  ships  to  his  principal,  is  a  competent  witness 
for  the  latter,  in  a  suit  concerning  the  title  to  certain  bales  of  cotton,  which 
the  agent  had  procured  and  shipped,  and  on  which  he  had  received  his  com- 
missions. 

4.  The  defendant  in  attachment  is  a  competent  witness  lor  his  commission  mer- 
chant, in  a  suit  brought  by  the  latter  against  the  sheriff  to  recover  certain 
bales  of  cotton,  which  he  had  seized  \mder  attachment,  as  the  property  of 
the  defendant  therein,  and  which  the  defendant  had  previously  assigned  to 
his  commission  merchant. 

Error  to  the  Circuit  Court  of  Pickens. 
Tried  before  the  Hon.  Turner  Reavis. 

Detinue  by  Smith    against  Bryan  for  thirty  bales  of 
cotton. 
The  plaintiff,  in  the  progress  of  the  trial,  proved  and  intro- 
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duced  in  evidence,  a  writing  in  the  following  words,  to  wit : 
"  Know  all  men  by  these  presents,  that  I,  Willis  Pope,  of 
Noxubee  county.  State  of  Mississippi,  for  and  in  considera- 
tion of  sundry  moneys  or  cash  advanced  to  me,  made  by 
Murray  F.  Smith,  of  Mobile,  Ala.,  amounting  to  between 
thirteen  and  fifteen  hundred  dollars,  at  divers  times  during 
this  season,  on  my  crop  of  cotton,  in  order  to  secure  him  the 
more  certainly,  do  here,  by  these  presents,  assign  to  him,  his 
heirs  and  assigns,  thirty  bales  of  cotton,  marked  diamond  P, 
numbering  from  one  to  thirty  inclusive ;  said  cotton  is  not  to 
be  sold  before  the  first  day  of  April,  1850,  unless  I  direct  it. 
Witness  my  hand  and  seal,  this  24th  day  of  September, 
1849.     Columbus,  Miss. 

(Signed)  Willis  Pope." 

Plaintiff  then  offered  as  a  witness,  J.  H.  Turner,  who,  on 
his  vcnr  dire,  said,  "that  he,  as  the  agent  of  the  plaintiff, 
made  the  advances  mentioned  in  said  instrument ;  that  he 
was  not  a  partner  of  the  plaintiff,  but  was  employed  to  ad- 
vance on  cotton  shipped  to  the  plaintiff,  and  was  paid  for  his 
services  by  a  certain  per  centage  on  the  cotton  shipped ;  that 
he  was  entitled  to  a  per  centage  on  the  cotton  sued  for ;  that 
the  cotton  had  been  sold,  and  his  commissions  paid,  and  that 
there  was  no  agreement  that  it  should  be  returned  in  the 
event  the  cotton  was  recovered  in  this  suit.  The  defendant 
objected  to  the  witness,  on  the  ground  of  interest ;  but  his 
objection  was  overruled,  and  he  excepted." 

Witness  then  testified,  in  substance,  to  what  he  stated  on 
his  voir  dire ;  and  also,  that  the  sums  advanced,  were  ad- 
vanced in  Columbus,  Mississippi,  at  three  different  times ;  that 
the  two  first  advances  were  made  some  time  before ;  could 
not  remember  how  long ;  the  first  was  five  hundred  dollars ; 
that  at  the  time  of  the  first  advance,  said  Pope  promised  to 
secure  the  amount  then  and  afterwards  to  be  advanced  on  his 
crop  of  cotton ;  that  the  amount  he  could  not  remember  dis- 
tinctly, but  it  all  amounted  to  between  $1300  and  $1500; 
that  said  Pope  lived  in  Noxubee  county  at  the  time  the  last 
advance  was  made,  and  had  for  some  time  before,  and  still 
lived  in  Mississippi ;  that  said  instrument  was  made  at  the 
time  the  last  advance  was  made ;  that  said  Pope  said  the  cot- 
ton  mentioned  in  the  instrument  was  at  his  plantation  in 
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Noxubee  county ;  that  he,  the  said  Turner,  received,  and  the 
said  Pope  delivered  the  instrument,  as  and  for  a  delivery  of 
the  cotton  from  that  time,  and  that  the  said  Pope  was  to  have 
the  cotton  hauled  to  a  warehouse  in  Memphis,  Alabama,  for 
plaintiff,  and  that  he.  Turner,  was  to  ship  it  from  that  point ; 
that  he  never  saw  the  cotton  at  any  time. 

Plaintiff  also  proved  by  H.  A.  Pope,  a  son  of  Willis  Pope, 
about  the  same  thing  in  substance  in  respect  to  the  advance- 
ment of  money  by  Turner,  and  the  making  of  the  written 
instrument ;  and  that  the  cotton  was  hauled  to  Memphis,  and 
delivered  at  the  warehouse  there  for  the  plaintiff,  agreeably  to 
the  understanding  with  Turner. 

Willis  Pope  proved  about  the  same  in  substance  as  Tur- 
ner, respecting  the  advancements  of  money,  and  the  making 
of  the  instrument  in  writing ;  that  when  the  instrument  was 
made,  his  cotton  was  all  ginned,  and  twenty  bales  packed; 
and  that  when  he  left  home  for  Columbus,  on  his  way  to 
North  Alabama,  he  directed  his  overseer  to  pack  and  mark 
the  other  ten  bales,  and  haul  them  to  Memphis,  for  the  plain- 
tiff. On  cross-examination,  he  said,  that  his  object  in  making 
the  instrument  was,  to  secure  the  plaintiff  for  his  advances, 
and  also  to  prevent  it  from  being  attached  by  Bush  &  Co.,  to 
whom  he  was  indebted ;  he  also  stated,  that  the  cotton  had 
been  sold  by  plaintiff,  and  did  not  quite  pay  the  sum  ad- 
vanced, according  to  account  rendered  him  by  plaintiff.  This 
witness  was  objected  to  by  defendant,  on  the  ground  of  in- 
terest; but  the  objection  was  overruled,  and  defendant  ex- 
cepted. 

Young,  the  overseer  of  Willis  Pope,  proved  that  the  cot- 
ton had  been  hauled  to  Memphis,  and  delivered  at  the  ware- 
house of  Coleman  &  Wallace,  for  Murray  F.  Smith,  agreeably 
to  Pope's  orders ;  that  he  took  the  warehouse  receipts  for  the 
cotton  in  the  name  of  Willis  Pope,  but  was  not  instructed  to 
take  them  in  this  form,  and  that  they  remained  in  his  pos- 
session until  after  the  cotton  had  been  attached  by  Bush  & 
Co. 

The  defendant  then  proved,  that  he  levied  on  the  cotton 
in  controversy,  as  the  property  of  Willis  Pope,  by  virtue  of 
an  attachment  sued  out  against  said  Pope  by  Bush  &  Co.,  of 
Pickens  county,  Ala.     The   attachment  was  sued   out  on  a 
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note  of  Pope's  for  $724,  due  2d  January,  1849.  It  was 
levied  10th  October,  1849,  and  judgment  had  been  rendered 
in  the  action  in  favor  of  Bush  &  Co. ;  he  proved  by  the  ware- 
houseman at  Memphis,  Pickens  county,  that  the  cotton  had 
been  delivered  in  the  latter  part  of  September,  1849,  and  the 
receipts  were  given  in  the  name  of  Willis  Pope  to  his  wag- 
oner, and  were  afterwards  delivered  by  a  son  of  Willis  Pope 
to  Turner,  as  agent  of  the  plaintiff. 

Defendant  then  read  certain  portions  of  the  statute  law  of 
the  State  of  Mississippi,  on  the  subject  of  registration  of 
deeds,  &c.,  from  pages  605  and  606  of  Hutchinson's  Missis- 
sippi Code,  and  agreed  that  the  same  book  might  be  read  in 
the  Supreme  Court. 

On  this  evidence,  the  court  charged  the  jury : 

That  if  they  believed  the  evidence,  they  must  find  for  the 
plaintiff.  To  this  defendant  excepted,  and  requested  the 
court  to  charge : 

That  inasmuch  as  the  said  instrument  in  writing  had  not 
been  recorded  in  Mississippi,  it  was  void  as  to  the  plaintiflfe 
in  the  attachment.  Bush  &  Co.,  and  therefore  the  verdict 
should  be  for  the  defendant.  This  the  court  refused,  and  the 
defendant  excepted. 

The  several  rulings  of  the  court  are  now  assigned  for 
error. 

E.  W.  Peck,  for  plaintiff  in  error : 

1.  The  objection  to  the  competency  of  Turner  as  a  wit- 
ness should  have  been  sustained ;  he  was  incompetent  on  the 
ground  of  interest.     3  U.  S.  Digest  687  §  20 ;  7  Halst.  240. 

2.  The  witness  Pope  was  incompetent  for  the  same  reason. 
3  U.  S.  Digest  688  §  24;  3  Har.  &  McH.  97. 

3.  The  instrument  under  which  the  defendant  in  error 
claimed  title  was,  by  the  statute  laws  of  Mississippi,  required 
to  be  recorded.  Hutchinfeon's  Digest  605,  606.  Not  having 
been  recorded,  it  is  void  as  to  the  plaintiff  in  error.  Cald- 
well V.  Edwards,  5  Stew.  &  P.  312. 

4.  The  charge  given  is  erroneous.  16  Ala.  318 ;  18  ib. 
713. 
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Bliss  &  Baldwin,  contra  : 

1.  Turner  was  a  competent  witness.  As  agent,  he  was 
competent,  ex  necessitate  ;  and  he  had  received  his  commis- 
sions on  this  cotton,  which  could  not,  in  any  event  of  this 
suit,  be  recovered  from  him.  3  Phillips  on  Evidence,  (C.  & 
H.'s  Notes)  1527 ;  1  Murph.  423. 

2.  As  to  the  competency  of  Willis  Pope  :  His  interest,  if 
not  balanced,  was  against  the  plaintiff  below.  Plaintiff  had 
applied  the  proceeds  of  the  cotton  to  the  payment  of  his 
debt ;  and  if  the  sheriff  could  now  get  it,  it  would  pay  another 
debt. 

3.  The  instrument  under  which  the  plaintiff  below  claim- 
ed was  not  required  to  be  recorded  in  Mississippi.  The  facts 
show  a  specific  appropriation  of  the  cotton  to  plaintiff,  under 
the  decision  in  Desha,  Sheppard  k  Co.  v.  Pope  &  Son,  6 
Ala.  690. 

PnELAN,  J. — The  instrument  made  by  Willis  Pope  in 
favor  of  the  plaintiff,  and  delivered  to  his  agent,  Turner,  in 
Columbus,  Miss.,  on  the  24th  September,  1849,  by  which  he 
"assigned,"  as  it  reads,  to  plaintiff,  thirty  bales  of  cotton 
described,  to  secure  him  for  money  then  and  before  that  time 
advanced,  to  the  amount  of  thirteen  to  fifteen  hundred  dol- 
lars, was  unquestionably  a  contract  for  the  pledge  of  cotton, 
to  secure  the  payment  of  money  advanced.  Whether  the 
contract  was  actually  executed  by  the  delivery  of  the  instru- 
ment to  plaintiff's  agent,  and  that  fact  amounted  in  law  to  a 
delivery  of  the  cotton  itself,  so  that  plaintiff  could,  without 
more,  have  maintained  detinue  or  trover  for  it,  we  need  not, 
under  the  facts  of  this  case,  decide.  If  it  should  be  constru- 
ed to  be  nothing  more  than  an  executory  contract  for  the 
pledge  of  cotton,  that  is,  to  place  certain  cotton  in  the  plain- 
tiff's hands  to  secure  the  repayment  of  the  money  advanced, 
the  testimony  clearly  shows  that,  before  the  attachment  of 
Bush  &  Co.,  under  which  the  defendant  as  sheriff  seeks  pro- 
tection, was  issued  or  levied,  the  whole  thirty  bales  had  been 
delivered  according  to  agreement  by  Pope,  at  the  warehouse 
in  Memphis,  for  and  on  account  of  the  plaintiff.  Smith.  The 
possession  and  the  right  of  possession,  with  a  lien  upon  the 
cotton  to  the  extent  of  his  advances,  was  from  that  time 
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vested  in  the  plaintiff,  and  gave  him  such  a  title  as  would 
enable  him  to  bring  detinue  or  trover  against  any  one  who 
should  disturb  his  possession.  The  attachment  of  Bush  & 
Co.  against  Pope  could  not,  of  course,  be  rightfully  levied 
upon  it,  and  would  afford  no  protection  to  the  act  of  the 
sheriff  in  seizing  or  retaining  it.  Desha  v.  Pope  &  Son,  6 
Ala.  690,  and  cases  there  cited. 

The  statutes  of  Mississippi  in  respect  to  registration,  were 
relied  on,  it  seems,  in  the  court  below.  The  substance  of 
those  statutes,  so  far  as  they  can  possibly  be  supposed  to  have 
any  bearing  on  this  case,  lays  down  the  rule,  that  all  deeds 
and  conveyances,  whether  for  real  or  personal  property,  may 
be  recorded  within  three  months  after  their  execution,  and 
have  effect  from  the  date  of  their  execution ;  but,  that  deeds 
in  trust  and  mortgages  shall  have  effect  only  from  the  time 
when  they  are  delivered  to  the  clerk  for  registration,  as 
against  subsequent  purchasers  for  valuable  consideration 
without  notice,  and  creditors.  Hutchinson's  (Miss.)  Code 
605,  606. 

We  do  not  see  that  these  statutes  can  have  any  application 
to  the  case.  The  instrument  was  neither  a  deed  in  trust  nor 
a  mortgage.  It  was  either  an  agreement  to  pledge,  or  an 
actual  pledge  of  the  cotton ;  and  if  the  former,  the  agree- 
ment had  been  executed,  by  the  delivery  of  the  cotton  before 
the  attachment  of  Bush  &  Co.  was  issued.  There  was  no 
sort  of  necessity  for  a  registration  of  this  instrument,  to  pro- 
tect Smith  in  such  a  case ;  and  that  the  instrument  was  made 
in  Mississippi,  and  the  cotton  delivered  and  afterwards  levied 
on  in  Alabama,  could  make  no  difference  as  respects  the 
rights  of  these  parties. 

There  was  no  valid  objection  to  the  competency  of  the 
witness  Turner.  His  contract  was  to  receive  commissions  on 
all  the  cotton  he  procured  as  agent,  and  shipped  to  Smith  in 
Mobile.  This  cotton  had  been  shipped,  and  his  commissions 
paid.  Whatever  may  be  the  result  of  this  suit,  it  is  quite 
clear,  that  these  commissions  cannot  be  recovered  back  from 
him.  His  liability  over  to  Smith  as  his  agent  in  making  the 
advances,  and  not  seeing  that  the  cotton  was  first  secured,  if 
that  were  so,  would  not  create  such  an  interest  as  would 
affect  his  competency  in  this  case ;  that  must  be  a  direct  and 
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certain  interest,  either  in  the  event  of  the  suit,  or  in  the  re- 
cord ;  and  he  has  neither.  Bean  v.  Pearsall,  12  Ala.  692, 
and  cases  there  cited. 

As  to  the  witness  Willis  Pope :  so  far  as  he  has  an  interest 
in  the  event  of  this  suit,  that  interest  lies  on  the  other  side ; 
since,  if  the  cotton  is  held  to  be  liable  to  the  attachment  of 
Bush  &  Co.,  it  would  go  to  extinguish  another  debt  of  his 
after  having  already  paid  one  due  to  Smith  for  advances. 
Holraan  v.  Arnett,  4  For.  63. 

From  what  has  been  said,  it  follows  that  there  was  no  error 
in  admitting  either  of  these  witnesses  to  testify ;  that  the 
charge  given  by  the  court  was  correct,  there  being  no  conflict 
in  the  testimony ;  and  the  charge  asked  by  the  defendant 
below  was  correctly  refused. 

There  is  no  error  in  the  record,  and  the  judgment  below  is 
affirmed. 


LOFTIN  vs.  LYON  &  BAKER. 

1.  When  a  debtor  delivers  property  to  one  of  his  creditors  to  be  sold,  and  the 
proceeds  to  be  appropriated,  first  to  the  payment  of  his  own  debt,  and  the 
balance  to  a  debt  due  another  creditor,  and  the  latter  creditor  brings  suit 
against  the  former  to  recover  this  balance,  the  debtor  may  be  rendered  a 
competent  witness  for  the  plaintiff  by  a  release. 

Error  to  the  Circuit  Court  of  Sumter. 
Tried  before  the  Hon.  Turner  Reavis. 

Assumpsit  by  Lyon  &  Baker  against  Loftin,  on  the  follow- 
ing state  of  facts :  One  Roane  was  indebted  to  Loftin  in  the 
sum  of  about  eighty  dollars,  and  was  also  indebted  to  Lyon 
&  Baker  in  the  sum  of  about  one  hundred  and  fifty  dollars ; 
he  delivered  to  Loftin  a  certain  amount  of  cotton,  to  be  sold, 
and  the  proceeds  to  be  appropriated,  first  to  the  payment  of 
Loftin's  debt,  and  the  balance  to  be  paid  to  Lyon  &  Baker  in 
extinguishment  of  their  debt ;  Loftin  took  the  cotton  on  these 
terms,  and  agreed  to  sell  it  and  apply  the  proceeds  in  the 
manner  above  stated;  he  sold  the  cotton  for  one  hundred 
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and  sixty  dollars,  and  this  action  was  brought  to  recover 
the  balance  remaining  in  his  hands  after  the  payment  of  his 
own  debt. 

On  the  trial  below,  the  plaintiffs  released  Boane  from  all 
liability  to  them  on  his  said  indebtedness,  and  then  offered 
him  as  a  witness  to  prove  the  above  mentioned  £acts.  The 
defendant  objected  to  his  competency  as  a  witness,  but  the 
objection  was  overruled,  and  defendant  excepted.  This  rul- 
ing of  the  court  is  now  assigned  for  error. 

Wm.  H.  Greeke,  for  plaintiff  in  error : 

Eoane  was  incompetent  as  a  witness,  because  he  was  the 
transferror  of  a  chose  in  action,  and  because  it  is  contrary  to 
public  policy  to  permit  a  witness  to  prove  a  consideration, 
moving  from  himself,  by  which  he  may  fix  a  liability  upon  a 
third  person  to  pay  his  debt ;  and  even  a  release  cannot  ren- 
der him  competent.  Houston  v.  Prewitt,  8  Ala.  846 ;  Clifton 
et  al.  V.  Sharpe,  15  ib.  618. 

He  was  also  incompetent,  because  the  effect  of  his  evidence 
was  to  create  a  fund  in  discharge  of  his  own  liability,  Pey- 
ton V.  Hallett,  1  Caine's  Rep.  364,  note ;  McLeod  v.  Johnson, 
4  Johns.  126 ;  Stewart  v.  Kip,  5  ib.  256 ;  5  Wend.  55. 

R.  H.  Smith,  contra : 

By  the  sale  of  the  cotton,  a  debt  was  created  from  Loftin 
to  Lyon  &  Baker,  for  which  they  could  sue  in  their  own  name. 
Hitchcock  et  al.  v.  Lukens  &  Son,  8  Porter  333.  It  was  not, 
therefore,  the  transfer  of  a  chose  in  action,  but  the  creation 
of  an  original  debt  from  Loftin  to  Lyon  &  Baker. 

The  validity  of  this  debt  rests  on  the  promise  to  pay  by 
Loftin  for  valuable  consideration ;  it  does  not  depend  on  the 
fact  of  the  existence  of  the  debt  from  Roane  to  Lyon  &  Ba- 
ker. The  defendants  in  error  might,  as  they  did,  release 
Roane,  and  look  only  to  Loftin ;  and  having  done  so,  Roane 
had  no  interest  in  the  result,  and  was  competent. 

In  the  cases  cited  by  plaintiff's  counsel,  no  release  had  been 
executed. 

GIBBONS,  J.— The  question  presented  by  the  bill  of  ex- 
ceptions is,  whether  the  witness,  Roane,  after  he  had  been 
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released  by  the  plaiatiflfs  from  liability  to  them  oa  account  of 
his  debt,  was  a  competent  witness  to  prove  the  facts  alleged 
in  the  declaration. 

It  is  objected,  that  he  is  not  competent,  in  the  first  place, 
on  the  ground  of  interest.  Bat  we  are  not  able  to  perceive 
any  valid  objection  on  this  ground.  His  original  relation  to 
the  parties  to  this  suit  was  that  of  a  debtor  owing  two  credi- 
tors. He  gives  money  or  property  into  the  hands  of  one,  to 
pay  himself  first,  and  the  balance  to  hand  over  to  the  other. 
The  latter  creditor  has  a  clear  right  of  action,  in  his  own 
name,  against  the  former,  to  recover  this  balance  as  soon  as 
it  is  ascertained.  It  is  a  legal  right,  growing  out  of  the  acts 
of  the  debtor,  and  which  enures  to  the  benefit  of  the  latter 
creditor  by  operation  of  law.  It  is  not  a  right  growing  out 
of  the  assignment  of  a  chose  in  action  by  the  debtor,  but  one 
created  and  springing  up  from  certain  acts  done  by  the  debtor, 
and  which  the  creditor  can  enforce  in  his  own  name.  Hitch- 
cock et  al.  v.  Lukens  &  Son,  8  Por.  333. 

In  this  position  of  the  parties,  however,  the  debtor  would 
not  be  competent  to  establish  the  facts  out  of  which  the  right 
arises,  without  a  release  from  the  debt  which  this  balance  was 
to  extinguish.  But,  with  this  release,  we  can  see  no  interest 
that  he  has  in  the  result  of  the  suit  that  should  render  him 
incompetent.  He  certainly  has  none  in  favor  of  the  plaintiffs, 
because  the  debt  which  this  balance  would  go  to  extinguish, 
is  already  extinguished  so  far  as  he  is  concerned.  If  he  has 
any  interest  left,  after  receiving  this  release  from  the  plaintiffs, 
it  is  that  they  should  not  recover,  in  order  that  he  himself 
might  recover  this  balance  after  the  plaintiffs  had  failed.  But 
in  this  view  of  the  case,  he  would  be  swearing  against  his 
own  interest,  and  this  could  not  render  him  incompetent  when 
offered  by  the  plaintiffs. 

But  it  is  objected,  in  the  second  place,  that  Eoane  was  in- 
competent on  the  ground  of  public  policy.  This  objection 
would  be  good,  if  it  was  a  chose  in  action  that  he  had  as- 
signed to  the  plaintiffs,  and  he  then  was  offered  to  support  it 
by  his  own  oath.  But  this  case  is  distinguishable  from  that 
class  of  cases,  where  a  witness  is  excluded  from  public  policy. 
See  Houston  v.  Prewitt,  8  Ala.  846,  and  Clifton  v.  Sharpe, 
use,  &c.,  15  Ala.  618.    We  have  already  stated,  that  this  was 
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not  an  assignment  of  a  chose  in  action  by  Roane  to  the  plain- 
tiflfs,  but  a  payment  of  money  by  him  to  the  defendant,  for 
the  use  of  the  plaintiffs  ;  and  we  are  not  aware  of  any  prin- 
ciple of  public  policy  that  would  render  him  incompetent  to 
testify  as  to  the  fact  of  such  payment,  if  his  interest  in  the 
fund  is  extinguished.  We  therefore  thmk  the  court  below 
ruled  the  law  correctly,  in  permitting  the  witness  to  testify ; 
the  judgment  is,  consequently,  affirmed. 


STONE  ET  AL.  vs.  BRITTON. 

1.  When  defendant  in  execution,  having  an  equitable  title  to  land,  directs  the 
sheriff  to  levy  on  it,  which  the  latter  docs,  and  the  land  i&  sold,  and  the  pro- 
ceeds applied  to  the  satisfaction  of  the  execution,  and  defendant  delivers  up 
possession  to  the  purchaser,  assuring  hini  that  the  title  is  perfect!}  good,  he  is 
estopped  from  setting  up  the  l^al  title,  subsequently  acquired,  against  subpur- 
diasers  for  valuable  consideration,  who  have  paid  the  purchase  money  and 
received  conveyances  without  notice  of  the  defect  in  title,  and  will  be  enjoin- 
ed in  equity  from  proceeding  in  ejectment  at  law. 

Error  to  the  Chancery  Court  of  Talladega.  » 

Heard  before  the  Hon.  David  G.  Ligox. 

The  facts  will  be  found  in  the  opinion  of  the  court. 

White  &  Parsons,  for  plaintifis  in  error : 

The  question  presented  by  this  record  has,  in  effect,  been 
decided  by  this  court  in  the  case  of  McPherson  v.  Walters, 
16  Ala.  715.  See  also  Dongrey  v.  Topping  &  Holmes,  4 
Paige  94 ;  Read  v.  Heasley,  2  B.  Monroe  254. 

Where  a  man  encourages  another  to  settle  upon  and  im- 
prove land,  and  expend  his  labor  and  money  upon  it,  he  will 
not  afterwards  be  permitted  to  take  it  from  him,  although  he 
has  an  older  and  better  title  to  it  McElvey  v.  Truby,  4 
Watts  &  Serg.  323 :  McCormick  v.  McMutin,  4  Watts  195 : 
Eply  V.  Withword,  7  ib.  163 ;  Carr  v.  Wallace,  7  ib.  394. 

It  is  said  in  the  last  case  cited :  "  There  is  no  principle  of 
equity  and  public  policy  better  settled  than  this :  If  one 
knowingly,  though  passively,  suffer  another  to  purchase  and 
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spend  money  on  land,  under  an  erroneous  opinion  of  title, 
without  making  known  his  claim,  he  shall  not  afterwards  be 
permitted  to  exeicise  his  legal  right  against  such  person." 
See  also  Hatch  v.  Kjimball,  16  Maine  E.  106 ;  Marshall  v. 
Pierce,  12  N.  Hamp.  186-7 ;  Moore  v.  Child  &  Carlton,  6  ib. 
621.  So  a  man  may  be  estopped  by  matter  in  pais,  which  is 
not  in  writing.  4  Comyn's  Dig.  Estoppel  200,  a.  3 ;  Brown  v. 
Wheeler,  17  Conn.  354;  Shelton  v.  Alcox,  11  Conn.  210; 
Martin  v.  Ives,  17  S.  &  E.  364;  Eunlettv.  Otis,  2  N.H.  167; 
Morris  v.  Eosser,  3  East  15 ;  Jackson  v.  Desling,  2  Caine's 
C.  198  ;  15  John.  497 ;  Jackson  v.  Gager,  5  Co  wen  383  ;  12 
Wend.  578 ;  Jones  v.  Boston  Mill  Cor.,  6  Pick.  148 ;  Emans 
V.  Turnbull,  2  John.  313  ;  1  Phillips'  Ev.  C.  &  H.  Notes,  200 
et  seq. ;  Whiteside  v.  Jackson,  1  Wend.  418 ;  Jackson  v.  Mil- 
ler, 7  Cow.  747 ;  Jackson  v.  Walker,  7  ib.  637 ;  Jackson  v. 
&nith,  7  ib.  717.  These  last  four  cases  settle  the  law  of 
estoppel  between  vendor  and  vendee. 

EiCE  &  Morgan,  contra : 

1.  To  create  an  estoppel  in  pais,  which  shall  preclude  a  party 
from  alleging  the  truth,  or  deprive  him  of  his  legal  title  to 
land,  it  must  appear :  first,  that  he  has  made  some  declara- 
tion, or  done  some  act,  inconsistent  with  the  truth,  with  a  de- 
sign to  influence  the  conduct  of  another ;  second,  that  the 
party  alleging  the  estoppel  was  ignorant  of  the  truth,  and 
relied  and  acted  upon  the  faith  of  such  acts  or  declarations ; 
third,  that  an  injury  will  result  to  him,  if  the  other  party  shall 
be  allowed  to  gainsay  them — that  is,  the  acts  or  declarations 
upon  which  the  other  party  acted.  Fraud  and  injury  must 
concur,  to  create  such  an  estoppel.  Martin  v.  Angell,  7  Barb. 
Sup.  Ct.  Eep.  407  ;  Hunley  v.  Hunley,  15  Ala.  Eep.  92 ;  Car- 
ter V.  Darby,  15  ib.  696 ;  Brewer  v.  Logan,  19  ib.  482 ;  Shel- 
ton V.  Carroll,  16  ib.  148 ;  Morton  v.  Hodgdon,  32  Maine 
Eep.  127. 

2.  A  party  will  not  be  estopped  by  a  declaration  made  to 
a  stranger,  (that  is,  to  one  who,  "  so  far  as  the  question  of 
estoppel  is  concerned,"  is  a  stranger,)  where  it  does  not  appear 
that  such  declaration  was  ever  communicated  by  him  to  the 
party  setting  up  the  estoppel,  so  as  to  influence  his  conduct. 
Pennell  v.  Hinman,  7  Barb.  Sup.  Ct.  Eep.  644 ;  19  Ala.  Eep, 
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482,  supra  ;  Whitaker  v.  Williams,  20  Conn.  Eep.  98.  There- 
fore, the  direction  of  Britton  to  the  sheriff,  to  levy  on  and 
sell  the  land,  cannot  estop  Britton,  especially  as  Stone  never 
heard  of  this  until  after  his  purchase,  and  was  not  influenced 
by  it. 

8.  Under  our  act  of  1820,  the  equitable  title  or  claim  to 
land,  cannot  be  sold  under  execution  at  law.  And  a  purcha- 
ser at  sheriff's  sale  acquires  no  right  or  interest  whatever, 
where  the  title  of  the  defendant  in  execution  is  merely  equi- 
table. The  maxim,  ^^  caveat  emptor"  applies  to  such  sales  in 
its  utmost  rigor.  There  is  no  warranty  in  such  sales.  Perry 
v.  Williams,  Dudley's  (S.  C.)  Rep.  44 ;  Hughson  v.  Burr,  5 
Strobhart'a  Law  Eep.  147.  This  case  last  cited  shows,  that, 
although  such  purchaser  acquires  no  title,  and  although  the 
owner  of  the  property  sues  him  for  it  and  recovers  it,  yet  he 
cannot,  in  any  mode,  recover  from  the  defendant  in  execution, 
whose  debt  he  has  paid,  any  part  of  the  money  which  he  paid 
under  such  sale.  5  Strob.  Law  Rep.  147,  supra ;  Perry  v. 
WUHams,  Dudley's  (S.  C.)  Rep.  44. 

4.  It  is  not  alleged  or  pretended  by  the  bill,  that  the  de- 
fendant, in  any  manner,  or  to  any  extent,  directly  induced  ojr 
influenced  Stone  to  make  the  purchase  at  sheriff's  sale.        <  \ 

5.  Upon  the  facts  alleged  in  the  bill,  the  court  of  law  from 
which  the  execution  issued,  would  not,  on  a  direct  motion, 
set  aside  the  sheriff's  sale,  or  vacate  the  satisfaction  caused  by 
the  payment  of  the  bid.  Davis  v.  Hunt,  2  Bailey's  Rep.  412 ; 
Dudley's  Rep.  44,  supra. 

CHILTON,  C.  J.— This  was  a  bill  filed  in  the  Chancery 
Court  of  Talladega  county,  by  Joel  L.  Stone,  Isaac  Hudson 
and  John  W.  Wood,  perpetually  to  enjoin  an  action  of  eject- 
ment instituted  by  the  defendant,  as  the  lessor  of  the  fictitious 
plaintiff,  to  recover  of  said  John  W.  Wood,  tenant  in  posses- 
sion, a  tract  of  land  known  as  the  south-west  quarter  of  sec- 
tion thirty,  in  township  twenty-one,  in  range  three,  situate  in 
said  county. 

The  Chancellor  dismissed  the  bill  for  want  of  equity,  and 
the  propriety  of  that  decree  is  the  question  presented  by  the 
assignment  of  error.  Do  the  allegations  of  the  bill,  conceding 
them  to  be  true,  make  out  a  case  for  equitable  relief?    They 


546  ALABAMA. 


Stone  et  al.  v.  Britton. 


are  substantially  as  follows :  On  the  6th  day  of  February, 
1841,  David  A.  Griffin,  then  sheriff  of  Talladega  county,  hav- 
ing an  unsatisfied  execution  in  his  hands,  which  had  issued 
from  the  County  Court  of  said  county,  in  favor  of  Willis  A. 
Faver,  against  the  defendant,  Burrell  Britton,  for  the  sum  of 
$327  yVoj  upon  a  judgment  in  said  County  Court,  rendered 
at  the  January  term  thereof,  1841,  applied  to  said  Britton  for 
property,  so  as  to  levy  and  make  the  money  according  to  the 
exigencies  of  said  writ.  Britton  directed  said  sheriff  to  levy 
on  the  above  named  land,  saying  that  it  was  the  property  by 
a  sale  of  which  he  desired  the  money  to  be  made  upon  the 
execution.  Crrifiin  accordingly  levied  upon  and  sold  the  land, 
pursuant  to  the  directions  of  Britton,  and  after  giving  the  no- 
tice required  by  the  statute ;  and  the  complainant  Stone  be- 
came the  purchaser,  at  the  price  of  $140,  he  being  the  highest 
bidder  therefor,  which  land  was  purchased  for  himself  and  one 
H.  P.  Watson;  and  the  sheriff's  deed,  which  is  an  exhibit  to 
the  bill,  was  made  in  their  joint  names,  but  Watson's  interest 
Stone  subsequently  purchased.  At  the  sale,  by  the  sheriff, 
which  took  place  on  the  first  Monday  in  June,  1841,  one  John 
Wood,  by  an  agreement  with  Britton,  bid  for  said  land,  as  his 
(Britton's)  agent,  and  run  it  up  to  the  sum  at  which  it  was 
knocked  off.  After  the  sale,  Wood  remarked,  that  the  title 
to  said  land  was  not  good ;  whereupon  said  Stone  went  to 
Britton,  before  the  return  day  of  the  execution  under  which 
the  land  was  sold, — told  him  what  Wood  had  said,  and  was 
answered  by  him  that  Wood's  statement  was  not  true,  and 
that  the  title  to  said  land  was  perfectly  good.  Britton,  in  a 
short  time  thereafter,  gave  Stone  possession  of  the  land,  who 
sold  and  gave  his  bond  for  title  to  Miles  H.  Harrison,  who  sold 
and  transferred  said  bond  to  Isaac  Hudson,  who  leased  to 
Wood,  the  complainant.  The  purchase  money  due  upon  the 
several  sales  had  been  paid,  and  the  several  purchasers,  hold- 
ing under  the  sheriff's  deed,  had  held  possession  eight  or  nine 
years.  It  turns  out  that,  at  the  time  of  the  levy  and  sale  of 
the  land  by  the  sheriff,  Britton  had  only  an  equitable  title  to 
said  land,  a  fact  of  which  complainants  were  not  apprised 
until  after  the  purchase ;  and  after  having  adopted  and  availed 
himself  of  the  proceeds  of  the  sale  paid  by  Stone,  Britton 
has  perfected  his  title,  and  is  now  seeking  to  oust  Wood,  by 
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his  ejectment  suit,  which  it  is  the  object  of  the  bill  to  enjoin. 
C5omplainants  are  bona  jide  purchasers,  for  a  valuable  consid- 
eration, without  any  notice  of  the  imperfection  in  the  title. 

The  complainants  insist  that  Britton  is  estopped,  by  his 
conduct,  from  setting  up  his  after  acquired  title  to  invalidate 
Stone's  purchase.  The  defendant,  by  his  counsel,  contends  on 
the  other  hand :  first,  that  to  estop  him,  it  must  be  shown 
that  he  did  some  act,  or  made  some  declaration,  inconsistent 
with  the  truth,  with  the  design  to  influence  the  conduct  of 
another;  and  second,  that  such  other  party  was  influenced 
thereby  to  his  prejudice.  Other  arguments  are  urged  against 
the  application  of  the  doctrine  of  estoppel  to  the  facts  of  this 
case,  but  they  resolve  themselves  into  the  two  above  stated. 

We  may  fully  concede  both  the  propositions  contended  for 
by  the  defendant's  counsel,  and  even  then  the  case  made  by 
the  allegations  of  the  bill  is  clearly  against  the  defendant 

The  statute  forbids  the  sale  of  an  equitable  title  to  land, 
under  an  execution  at  law.  The  defendant  in  the  execution, 
who  must  be  presumed  to  know  that  such  was  the  law,  as 
well  as  to  know  whether  his  title  was  legal  or  equitable,  direc- 
ted the  sheriff  to  levy  upon  and  sell  this  land.  But  for  such 
direction,  we  must  intend  that  the  sheriff  would  not  have  sold; 
for  we  cannot  indulge  the  presumption  that  the  sheriff  would 
knowingly  have  attempted  to  sell,  under  an  execution  at  law, 
what  the  statute  says  shall  only  be  subjected  by  bill  in  equity. 
It  results,  that  the  sale  is  to  be  attributed  to  the  direction 
given  by  Britton  to  the  sheriff,  who  pointed  out  the  land,  and 
caused  the  levy  and  sale,  and  has  thus  obtained  the  benefit  of 
the  proceeds,  which  have  gone  toward  the  satisfaction  of  an 
execution  against  him.  After  having  thus  acted,  does  it  lie 
in  Britton's  mouth  to  say,  "  True,  I  caused  the  land  to  be  sold, 
with  the  declared  view  of  raising  money  to  pay  my  debt,  and 
it  has  been  sold  according  to  my  direction,  and  the  proceeds 
have  been  applied  as  contemplated  by  me  ;  but  I  had  no  legal 
title,  and  I  will,  therefore,  hold  on  to  what  I  have  obtained, 
and  will  deprive  the  purchaser  of  the  land  ?"  It  is  manifest, 
at  first  blush,  that  this  would  be  a  palpable  fraud ;  nor  is  it 
less  a  fraud,  that  he  avails  himself  of  the  sheriff's  agency  and 
an  execution  to  perpetrate  it.  The  fraud  and  injury  inflicted 
on  the  purchaser  is  not  the  less  subject  to  judicial  animadver- 
sion, because  it  was  effected  by  indirection  and  circuity. 
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Mr.  Greenleaf,  in  speaking  of  estoppel,  says :  "  There  are 
two  classes  of  admissions  which  fall  under  this  head  of  con- 
clusive presumptions  of  law,  namely:  solemn  admissions, 
which  have  been  solemnly  made  in  judicial  proceedings,  &c.; 
and  unsolemn  admissions,  which  have  been  acted  upon,  or 
have  been  made  to  influence  the  conduct  of  others,  or  to  de- 
rive some  advantage  to  the  party,  and  which  cannot  after- 
wards be  denied,  without  a  breach  of  good  faith."  The  latter 
class,  he  adds,  "  comprehend,  not  only  all  those  declarations, 
but  also  that  line  of  conduct,  by  which  the  party  has  induced 
others  to  act,  or  has  acquired  any  advantage  to  himself."  1 
Greenl.  Ev.  §§  27,  184,  195,  196,  207  and  208. 

But  whether  the  admissions  or  declarations  be  true  or  false, 
were  express  or  implied  merely,  or  whether  made  with  intent 
to  defraud,  is  not  the  question  in  such  cases.  The  true  inqui- 
ry is,  has  the  party,  by  them,  or  by  his  line  of  conduct,  pro- 
cured another  to  act,  by  which  he  has  obtained  advantage  ? 
and  will  the  affirmance  of  the  untruth  of  such  declaration,  or 
the  disaffirmance  of  the  necessary  or  proximate  consequences 
resulting  from  such  line  of  conduct,  work  injustice  to  the 
opposite  party  ?    In  such  case,  the  party  should  be  estopped. 

In  the  case  before  us,  Britton  not  only  superinduces  the 
sale,  by  his  direction  given  to  the  sheriff,  to  levy  upon  and 
sell  the  land,  but,  after  the  sale  was  made,  he  ratifies  and 
confirms  it,  and  surrenders  the  possession  of  the  land  sold  to 
the  purchaser,  who  is  thereby  enabled  to  sell  to  others,  who 
in  turn  take  possession  and  make  payment  for  it.  To  allow 
him  now  to  say  he  had  only  an  equitable  title,  which  the 
sherijBf  could  not  sell,  would,  we  repeat,  be  to  permit  him  to 
practice  a  fraud  upon  the  purchaser.  Every  principle  of  pub- 
lic policy  and  sound  morality  forbids  that  he  should  procure 
a  sale  to  be  made  for  his  own  benefit ;  that  he  should  stimu- 
late the  purchaser  to  bid  by  bidding  himself,  through  his 
agent ;  avail  himself  of  the  proceeds ;  then  ratify  and  confirm 
it,  and  afterwards  repudiate  it.  The  authorities  are  full  to  the 
point,  that  the  estoppel  should  be  an  effectual  bar  to  Britton, 
against  setting  up  his  legal  title.  2  B.  Monroe  254;  16  Ala. 
Kep.  715,  and  the  cases  cited  on  the  brief  of  complainants' 
counsel. 

Let  the  decree  be  reversed,  and  the  cause  remanded,  at  the 
cost  of  the  defendant  in  error. 
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HANSON  vs.  JACKS  et  ux. 

1.  A  scire  facias  to  revive  a  judgment  on  which  do  execution  issued  in  a  year  and 

a  day,  may  be  regai'ded  as  a  suit  on  the  judgment,  so  far  as  the  plaintiff's 
right  to  discontinue  as  to  parties  not  served  is  concerned. 

2.  On  scire  facias  to  revive  a  joint  judgment  against  two  executors,  if  one  of  them 

is  a  non-resident,  his  name  may  be  omitted  out  of  the  writ ;  or,  if  he  is  in. 
eluded  in  the  writ,  and  not  served  with  process,  the  plaintiff  may  enter  a 
discontinuance  as  to  him,  and  proceed  to  judgment  against  the  other. 

3.  Oosts  may  be  awarded  against  an  executor,  when  a  judgment  against  him  is 
revived  by  scire  facias. 

Error  to  the  Court  of  Probate  of  Chambers. 

This  case  arose  on  a  scire  Jacias.  It  appears  that  the  plain- 
tiflF  in  error,  with  one  Thomas  C.  Hanson,  sued  out  letters 
testamentary  on  the  estate  of  William  Hanson,  deceased.  A 
final  settlement  of  said  estate  was  had  in  1844,  when  a  decree 
in  favor  of  the  defendants  in  error  was  made  for  $338  yVo. 
No^.ya.  was  ever  issued  on  this  decree  ;  and  in  August,  1850, 
Jacks  and  wife  sued  out  a  writ  of  scire  facias  against  both  the 
executors,  to  revive  the  judgment,  and  have  execution  upon 
it.  This  writ  was  returned  "  made  known  "  as  to  George  W. 
Hanson,  but  the  return  is  wholly  silent  as  to  Thomas  C. 
Hanson.  On  the  hearing  on  the  sci.  fa.  in  the  court  below, 
the  defendants  in  error  discontinued  their  suit  as  to  Thomas 
C.  Hanson,  to  whom  the  writ  had  not  been  made  known,  on 
the  proof  that  he  did  not  reside  in  this  State,  and  proceeded 
against  George  W.  Hanson  alone,  who  objected,  and  moved 
the  court  to  dismiss  the  sci.  fa.,  on  the  ground  that  as  it  was 
discontinued  as  to  Thomas  C.  Hanson,  it  amounted  to  a  dis- 
continuance as  to  both  defendants.  This  motion  was  over- 
ruled, and  Hanson  excepted. 

The  defendant  then  moved  the  court  to  dismiss  the  sci.  fa. 
for  want  of  a  declaration  ;  which  motion  was  also  overruled, 
and  he  excepted.  The  court  then  proceeded  to  revive  the 
judgment  against  George  W.  Hanson  alone,  and  to  award  ex- 
ecution for  the  amount  of  the  judgment,  and  cost  of  suit. 

It  is  here  assigned  for  error,  1st.  That  the  court  erred  in 
trying  the  case  on  scire  facias,  without  service  of  the  writ  on 
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Thomas  C.  Hanson  ;  2d,  That  the  court  erred  in  not  dismiss- 
ing the  sci.  fa.  after  the  discontinuance  as  to  T.  C.  Hanson ; 
8d.  In  the  judgment  rendered. 

There  are  several  other  assignments  of  error,  but  they  are 
all  included  in  those  here  set  out. 

Richards  &  Falkner,  for  plaintiffs  in  error. 
Rice  &  Brock,  contra. 

LIGON,  J. — A  writ  of  scire  facias  to  revive  a  judgment  at 
law,  on  which  execution  has  not  issued  in  a  year  and  a  day, 
may  be  regarded  as  a  suit  upon  the  judgment ;  and  so  far  aa 
the  plaintiff's  right  to  discontinue  as  to  parties  not  served,  is 
concerned,  the  rule  would  be  the  same  in  both  cases.  Toul- 
rnin  v.  Bennett,  3  S.  &  P.  220  ;  Sartin  &  Rodgers  v.  Weir  &c., 
ib.  421.  It  is  true,  the  scire  facias,  in  the  latter  case  cited, 
in  which  a  discontinuance  was  held  regular,  was  issued  on  a 
replevy  bond,  and  not  on  a  judgment;  but  we  apprehend  this 
can  make  no  difference,  as  the  right  to  discontinue  in  any 
case,  after  the  issue  and  return  of  process  into  court,  depends 
upon  the  statute,  (Clay's  Dig.  323  §  62,)  the  provisions  of 
which  extend  to  suits  on  judgments  which  are  joint,  as  well  as 
to  bonds,  covenants,  &c. 

But  it  is  insisted,  that,  inasmuch  as  the  defendants  in  this 
judgment  are  joint  executors,  a  different  rule  must  govern ; 
and  that  in  such  case,  a  discontinuance  as  to  one,  is  a  discon- 
tinuance as  to  both.  This  would  be  the  case,  if  both  the 
executors  were  residents  of  the  State,  and  within  the  juris- 
diction of  the  court ;  for  the  general  rule  is,  that  executors 
and  administrators,  where  there  are  several  who  have  quali- 
fied as  such,  constitute  but  one  person,  and  must,  in  general, 
be  sued  in  one  writ.  When,  however,  one  of  them  is  out  of 
the  jurisdiction  of  the  court,  and  not  amenable  to  its  process, 
he  may  be  omitted  out  of  the  writ,  or  if  included  in  that,  and 
he  is  not  served,  a  discontinuance  may  be  entered  as  to  him 
in  the  declaration,  or  on  the  record,  and  the  plaintiff  may 
proceed  to  judgment  against  the  others.  English  &  English 
v.  Brown,  9  Ala.  Rep,  504;  Williams  &  Ivey,  Ex'rs,  v.  Sims 
et  al.,  9  Por.  579;  Owen  v.  Brown,  2  Ala,  Rep.  127. 

In  the  case  under  consideration,  the  record  shows,  that 
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Thomas  G.  Hanson  was  a  non-resident  of  this  State ;  that  the 
scire  facias,  as  to  hino,  was  not  made  known ;  and  that  the 
plaintiffs  had  caused  a  discontinuance  to  be  entered  of  record, 
before  they  proceeded  to  judgment  against  his  co-executor. 
There  is,  therefore,  no  error  in  allowing  the  discontinuance  as 
to  Thomas  C.  Hanson,  and  proceeding  to  judgment  against 
George  W.  Hanson. 

The  error  supposed  to  be  found  in  the  judgment  itself,  be- 
cause costs  are  given  against  the  defendant  in  the  sci.  fa.^  we 
do  not  regard  as  such.  Costs,  in  suits  at  law,  are,  by  our 
statute,  required  to  be  given  against  the  unsuccessful  party, 
and  we  are  not  aware  that  the  court  has  any  power  to  dispose 
of  them  otherwise.  Nor  are  we  apprized  of  any  law  or 
practice  in  this  State,  which  exempts  suits  hy  scire  facias  from 
the  general  law  regulating  costs. 

There  is  no  error  in  the  record,  and  the  judgment  must  be 
afltened. 


JONES  vs.  COOPER 

I .  la  assumpsit  to  recover  the  amouot  of  a  tavern  bill  consistbg  mostly  of  items 
for  spirituous  liquors,  plaintiff  having  introduced  evidence  tending  to  show 
defendant's  admission  of  the  correctness  of  the  account,  defendant  cannot 
introduce  proof  of  his  habits  of  sobriety,  or  that  he  vas  frequently  at  the 
tavern  without  drinking  at  alL 

Error  to  the  Circuit  Court  of  Madison. 
Tried  before  the  Hon.  John  E.  Moore. 

■  Assumpsit  by  Allen  Cooper  against  Alexander  P.  Jones, 
to  recover  the  amount  of  a  tavern  bill,  the  greater  portion  of 
which  consisted  of  items  for  spirituous  liquors  sold  to  the 
defendant,  by  the  glass,  for  himself  and  others. 

On  the  trial,  plaintiff  introduced  the  account,  and  offered 
evidence  tending  to  show  defendant's  admission  of  its  cor- 
rectness. A  witness  was  then  introduced  on  the  part  of 
defendant,  and  was  asked  whether  he  was  well  acquainted 
with  the  defendant  and  his  habits  of  sobriety ;    plaintiff's 
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counsel  objected  to  the  question,  and  his  objection  was  sus- 
tained ;  to  which  defendant  excepted.  The  witness  was  then 
asked  whether  he  had  been  frequently  at  the  tavern  kept  by 
plaintiff,  during  the  time  covered  by  the  account,  and  whether 
he  saw  the  defendant  there  frequently ;  and  if  so,  whether 
he  saw  hira  drink  or  treat  others.  PlaintijBf 's  counsel  also 
objected  to  this  question,  and  the  objection  was  sustained ; 
to  which  defendant  excepted. 

The  sustaining  of  these  objections  to  the  evidence  oftered 
by  defendant,  is  now  assigned  for  error. 

E.  E.  Wallace  and  Wm.  H.  Mooke,  for  plaintiff  in  error, 
contended  that  the  evidence  excluded  was  relevant  to  the 
issue,  and  should  have  been  admitted,  that  the  jury  might 
determine  its  weight.  They  cited  Cuthbert  v.  Newell,  7  Ala. 
468;  Governor  v.  Campbell,  17  ib.  574;  O'Kelly  v.  O'Kelly, 
8  Metcalf  437 ;  13  Smedes  &  M.  31 ;  14  Penn.  State  Rep. 
469 ;  Green.  Ev.  63. 

RoBT.  C.  Brickell,  C.  C.  Clay,  Jr.,  and  E.  J.  Jones,  contra, 
insisted  that  the  evidence  was  too  general  and  indefinite  to 
warrant  any  conclusion  adverse  to  the  correctness  of  the  ac- 
count ;  citing  Grant  v.  Cole  &  Co.,  8  Ala.  519,  and  Scott  v. 
Coxe's  Admrs.,  20  Ala.  294. 

GOLDTHWAITE,  J.— The  only  question  to  be  deter- 
mined by  the  jury  was,  as  to  the  correctness  of  the  account 
which  had  been  offered  in  evidence ;  and  in  no  possible 
aspect,  that  we  can  conceive  of,  could  the  habits  of  the  de- 
fendant for  sobriety  or  intemperance  have  aided  the  jury  in 
coming  to  a  correct  conclusion  upon  the  issue  before  them. 
If  the  inquiry  had  gone  to  the  condition  of  the  defendant  at 
the  time  of  making  the  admission,  a  very  different  question 
would  have  been  presented ;  but  this  was  not  the  case,  and 
the  objection  was  properly  sustained. 

Neither  are  wc  able  to  perceive  any  error  in  sustaining  the 
objection  to  the  other  question  put  to  the  witness.  Sup- 
pose the  account  had  altogether  been  made  up  of  items  for 
spirituous  liquors  furnished  to  the  defendant  at  the  plaintiff's 
tavern ;  could  the  presumption  which  would  arise  from  the 
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admission  of  the  correctness  of  the  account  be  repelled,  by 
showing  that  the  defendant  was  frequently  at  the  tavern 
without  drinking  at  all  ?  Evidence  of  this  character  would 
be  entirely  too  loose  and  indefinite  to  base  any  conclusion 
upon.  Grant  v.  Cole  k  Co.,  8  Ala.  519.  Here  is  a  stronger 
case,  as  the  account  spread  over  a  period  of  more  than  five 
years.  It  was  for  the  jury  to  determine  from  the  evidence 
whether  the  correctness  of  the  account  had  been  admitted  by 
the  defendant ;  but,  if  the  testimony  was  sufficient  upon  that 
point,  the  fact  that,  during  that  length  of  time,  he  had  fre- 
quently been  at  the  tavern  without  drinking,  would  not  tend 
to  shake  the  presumption  arising  from  such  admission.  The 
objection  to  this  question  was  also  properly  sustained,  and 
the  judgment  is  affirmed. 


GODWIN  ET  AL.  vs.  YONGE. 

1.  Wbea  a  bill  is  filed  by  a  mamed  woman  against  her  trustee  and  certain  judg- 
ment creditors  of  her  husband,  to  reform  a  deed  alleged  to  have  been  intended 
to  convey  the  property  in  trust  for  her  sole  and  separate  use,  and  to  appoint 
another  trustee,  and  decrees  pro  confesso  are  taken  agabst  all  the  defendants 
except  the  tnistee,  who  answers  that  he  knows  nothing  about  the  alleged  mis- 
take, the  clear  and  direct  testimony  of  one  witness  is  sufficient  to  auth<»ize 
the  reformation  of  the  deed. 

2.  In  such  case,  the  trustee,  after  having  taken  on  himself  the  execution  of  the 
trust,  cannot  allege  fraud  in  the  execution  of  the  deed,  as  a  defence  against 
the  relief  sought  by  the  bill. 

Error  to  the  Chancery  Court  of  Russell. 
Heard  before  the  Hon.  W.  W.  Mason. 

This  bill  was  filed  by  Mary  A.  Yonge,  wife  of  William  C. 
Yonge,  (by  her  next  friend,  John  Godwin,)  against  WeUs 
Godwin,  and  certain  judgment  creditors  of  her  husband,  viz : 
L.  M.  Wyley  &  Co.,  Daniel  F.  Fleming,  and  Kelsey  &  Deas. 

The  bill  alleges,  that  Wm.  C.  Yonge,  in  1847,  made  a  deed 
of  certain  slaves  to  Wells  Godwin,  in  trust  for  complainant, 
and  that  said  Wells  took  upon  himself  the  trust ;  that  the 
36 
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deed  was  intended  by  the  grantor  to  be  made  for  her  sole  and 
separate  use,  not  subject  to  the  debts  and  contracts  of  her 
husband ;  but,  that  through  the  inadvertence  of  the  person 
who  drew  the  deed,  apt  words  were  not  used  to  effect  this  ob- 
ject; and  that,  in  the  shape  in  which  the  deed  now  stands, 
the  property  may  be  made  subject  at  law  to  the  debts  of  her 
said  husband. 

It  further  alleges,  that,  by  consent  of  the  parties  in  interest, 
some  of  the  slaves  mentioned  in  the  deed  of  1847  were  sold 
by  Wells  Godwin,  the  trustee,  and  others  purchased  in  their 
place,  and  the  deed  taken  in  the  same  defective  manner,  in 
1848 ;  that  these  last  mentioned  slaves,  so  exchanged  as  afore- 
said, have  been  levied  upon  by  virtue  of  an  execution  in  favor 
of  the  several  other  defendants  before  mentioned,  creditors  of 
her  husband,  and  claimed  for  plaintiff  under  the  statute  by 
her  next  friend;  that,  after  the  rendition  of  the  judgments  in 
favor  of  the  other  defendants  to  the  bill,  the  said  Grodwin  re- 
signed his  trusteeship,  and  was  instrumental  in  causing  exe- 
cutions to  be  levied  on  the  property ;  that  these  j  udgments 
were  rendered  at  January  term  of  the  County  Court  of  Eus- 
sell  in  1849 ;  and  that  they  have  been  mostly,  if  not  alto- 
gether, paid. 

All  the  defendants,  except  Godwin,  are  shown  to  be  non- 
residents. 

The  bill  prays,  that  the  deeds  may  be  reformed  so  as  to 
vest  in  plaintiff  a  separate  estate  in  the  property  embraced  in 
them ;  that  another  trustee  may  be  appointed  in  place  of  de- 
fendant Godwin ;  and  that  the  judgment  creditors  of  Wm.  C. 
Yonge  may  be  enjoined  for  the  present  from  proceeding  with 
their  claim  suits,  and  at  the  hearing  perpetually  enjoined. 

Publication  was  made  in  due  form,  as  to  all  the  defendants, 
except  Godwin.  AH  appeared  at  the  hearing  by  counsel,  but 
he  alone  answered  the  bill. 

Godwin,  in  his  answer,  admits  the  making  of  the  deed  in 
trust,  of  which  a  copy  is  appended  to  his  answer,  by  which 
it  appears  he  accepted  the  trust  in  writing  at  the  foot  of  the 
deed.  He  says  that  he  accepted  the  trust  only  on  the  express 
understanding  with  the  grantor,  who  was  then  his  partner  in 
merchandizing,  that  all  the  debts  of  the  firm  then  due,  or 
afterwards  to  be  contracted,  should  be  first  paid,  before  any 
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estate  should  vest  in  the  cestui  que  trust ;  that  he  knows  noth- 
ing of  any  inadvertence  in  the  drawing  of  said  deed  ;  that  he 
knew  nothing  of  the  deed  until  after  it  was  made,  and  was 
only  a  nominal  trustee ;  that  the  property  always  remained 
with  and  under  the  control  of  the  grantor ;  that  as  to  the 
making  of  the  deed  in  1848,  or  the  sale  or  exchange  of  slaves, 
he  knows  nothing,  and  did  not  know  it  was  made  until  sev- 
eral months  after  it  was  made,  and  never  consented  to  any 
sale  or  exchange.  He  admits  that  he  has  paid  on  the  debt  of 
Wiley  &  Co.  ($53  in  amount)  the  sum  of  $40 ;  on  the  debt 
of  Kelsey  &  Deas  ($363)  all  but  about  SI  18 ;  on  the  debt  of 
Fleming  ($456)  all  but  about  $143.  One  of  these  debts,  the 
answer  says,  was  contracted  before  the  date  of  the  first  deed, 
to- wit :  1st  of  September,  1846,  but  which  one  is  not  shown. 
He  denies  any  combination  in  having  executions  levied  on 
this  property,  but  admits  that  he  wanted  the  property  of 
Yonge  levied  on  to  pay  the  firm  debts,  as  well  as  his  own, 
and  so  said  to  the  sheriff.  Judgment  p-o  confesso  was  taken 
as  to  all  the  other  defendants. 

The  testimony  of  one  Harris,  who  drew  the  deed  of  1847, 
is  quite  clear  and  explicit,  as  to  the  intention  of  the  grantor; 
that  it  was  his  design  to  have  the  deed  so  made  that  the 
property  should  be  to  the  separate  use  of  his  wife,  and  not  sub- 
ject to  his  debts  or  contracts.  Besides  this,  one  of  the  wit- 
nesses of  the  defendants,  on  cross-examination,  being  ques- 
tioned as  to  the  declarations  of  Wm.  C.  Yonge,  says,  he  heard 
him  declare  that  such  was  his  intention. 

There  is  some  proof  going  to  show  that  Wm.  C.  Yonge,  as 
one  of  the  firm  of  Yonge  &  Godwin,  was  indebted  at  the  time 
the  deed  in  1847  was  made,  but  nothing  to  show  that  any  of 
the  debts  due  to  the  defendants  were  then  due.  There  is 
also  some  proof  tending  to  show  that  Yonge  made  this  deed 
in  expectation  of  being  sued  for  an  assault  and  battery  on 
one  Lawrence,  and  to  avoid  the  payment  of  a  judgment  in 
such  suit,  should  any  be  rendered. 

There  was  a  demurrer  to  the  bill,  and  a  motion  to  dismiss 
for  want  of  equity,  which  was  refused. 

The  Chancellor  decreed  :  1.  That  the  deed  in  trust  should 
be  so  reformed  as  to  create  in  the  plaintiff  a  separate  estate ; 
2.  That  a  new  trustee  should  be  appointed ;  3   That  the  de- 
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fendants,  Wiley  &  Co.  and  the  others,  should  be  perpetually 
enjoined  from  proceeding  with  their  claims  suits  against  this 
property. 

The  decree  of  the  Chancellor  is  assigned  for  error. 

J.  E.  Belser,  for  plaintiffs  in  error  : 

The  deed  should  not  be  reformed  on  the  testimony  of  Har- 
ris alone,  against  the  denial  in  the  answer.  It  should  not  be 
reformed,  because  it  was  made  to  defraud  creditors ;  because 
the  proof  shows  that  some  of  the  negroes  were  sold,  and  there 
is  no  evidence  that  those  levied  on  were  purchased  with  the 
proceeds  of  sale. 

The  trustee  is  not  estopped  from  showing  that  the  deed 
should  not  be  reformed,  against  the  debts  for  the  payment  of 
which  he  was  bound  with  Yonge. 

White  &  Parsons  and  Geo.  D.  Hooper,  contra : 
The  trustee  is  the  only  person  who  assigns  error,  and  he 
cannot  be  heard  under  the  pleadings  and  proof.  He  accepted 
the  trust,  and  cannot  now  repudiate  it.  Conyngham  v.  Co- 
nyngham,  1  Vesey  sr.  522 ;  1  Ala.  372 ;  Lewin  on  Trusts, 
118,  (232 ;)  20  John.  142.  Therefore,  he  cannot  be  permitted 
to  place  himself  in  opposition  to  the  rights  and  interests  of 
the  trust,  or  seek  to  set  it  aside,  even  if  it  were  fraudulent  as 
to  creditors.  Eoden  v.  Murphy,  10  Ala.  804;  Marler  v. 
Marler,  6  ib.  367 ;  Eden  v.  Wilson,  1  ib.  239. 

Property  in  a  trust  deed  may  be  substituted  for  other  pro- 
perty, and  that  thus  received  will  be  held  subject  to  the  trust. 
Wallace  v.  Long,  16  Ala.  741. 

PHELAN,  J. — 1.  The  proof  going  to  establish  the  mistake 
in  drawing  the  deed  in  trust  from  Yonge  to  Wells  Godwin, 
for  the  benefit  of  Mrs.  Yonge,  is  altogether  sufficient  to  call 
for  a  decree  reforming  the  deed,  so  as  to  make  it  correspond 
with  the  intention  of  the  maker  at  the  time  it  was  executed. 
Godwin  answers,  that  he  does  not  know  anything  about  it, 
and  the  other  defendants  make  no  answer ;  and  in  such  a  case, 
the  clear  and  direct  testimony  of  one  witness  would  suffice. 
But  in  addition  to  the  testimony  of  Harris,  who  drew  the 
deed,  we  have  to  this  point  the  declarations  of  Yonge  him- 
self, elicited  from  John  Godwin  on  cross-examination. 
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2.  Wells  Godwin  admits  his  resignation  of  the  trust.  To 
reform  the  deed,  then,  and  appoint  another  trustee,  was  man- 
ifestly the  duty  of  the  Chancellor. 

3.  But  it  is  argued,  that  there  is  testimony  going  to  show 
that  Yonge  was  indebted  at  the  time  he  made  this  deed ;  and 
furthermore,  that  there  is  proof  tending  to  show  that  the  deed 
was  made  with  intent  to  "  hinder,  delay  and  defraud"  credit- 
ors;  and  that  it  was  the  duty  of  the  Chancellor,  in  view  of 
this  proof,  to  have  refused  the  relief  sought,  and  dismissed 
the  bill,  on  the  ground  that  the  deed,  whether  it  bore  one 
shape  or  the  other,  was  fraudulent  and  void  as  to  creditors. 

The  decree  must  be  based  on  the  allegations  of  the  bill. 
Gresley's  Eq.  Ev.  158,  161.  The  bona  fides  of  the  deed  is 
not  put  in  issue  by  the  bill ;  and  if  fraud  in  the  making  of  it 
was  any  defence  against  the  relief  sought,  it  would  only  be 
so  as  to  the  judgment  creditors,  and  they  have  not  answered 
or  set  up  such  a  defence  in  any  way. 

It  did  not  lay  in  the  mouth  of  Godwin,  who  was  a  trustee, 
and  had  taken  upon  himself  the  trust,  to  allege  fraud  in  the 
making  of  the  deed,  as  a  defence  to  the  relief  sought  as  to 
bim,  which  was  only  the  reformation  of  the  deed,  and  the 
appointment  of  another  trustee. 

The  proof,  then,  going  to  show  that  the  de§d  was  made  in 
order  to  avoid  the  payment  of  a  judgment,  which  might  be 
recovered  in  a  suit  for  assault  and  battery  by  some  one  against 
Yonge,  and  of  which  he  stood  in  fear  at  the  time  he  made 
the  deed,  is  not  in  pursuance  of  any  allegation,  and  goes  for 
nothing.  Such  a  motive  would  vitiate  a  deed,  undoubtedly ; 
but  it  must  be  upon  formal  complaint,  by  some  one  who  is 
entitled  to  take  advantage  of  the  defect.  The  same  remarks 
are  applicable  to  the  proof  that  Yonge  was  indebted  at  the 
time  he  made  the  deed.  There  is  not  any  proof  that  the 
debts  upon  which  the  judgments  brought  to  notice  in  this  case 
are  founded,  were  then  owing  by  Yonge ;  and  although  this, 
if  true,  would  make  the  deed  fraudulent  as  to  such  creditors, 
yet,  proof,  without  allegations  from  some  authorized  source, 
goes  for  nothing.  The  judgment  creditors  did  not  answer  the 
bUl,  and,  so  far  as  Godwin  was  concerned,  it  was  no  defence 
to  the  relief  sought  against  him. 

4.  The  allegations  of  the  bill,  that  the  judgments  under 
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which  the  executions  issued  had  been  whollj,  or  for  the  most 
part,  paid,  are  not  answered  by  the  other  defendants,  whom, 
they  chiefly  concern,  and  as  to  them,  therefore,  must  be  taken 
to  be  true.  And  the  answer  of  Godwin  to  this  point  does 
show,  that  much  the  larger  part  of  the  judgments  has  been 
in  fact  paid. 

In  view  of  all  this,  we  think  the  Chancellor  very  properly 
decided  to  make  perpetual  the  injunction  against  the  proceed- 
ings at  law  to  subject  the  property. 

There  is  no  error  in  the  record,  and  the  decree  below  is 
affirmed. 


SMITH'S  DISTRIBUTEES  vs.  KING,  Adm'r. 

1.  A  decisioa  of  the  inferior  tribunals  upon  facts,  cannot  be  made  the  basis  of  an 
''assignment  of  error,  unless  the  record  shows  that  exception  was  taken  in  the 

court  below  to  its  ruling. 

2.  Where  an  estate  is  directed  by  the  will  to  be  kept  together  until  the  testator's 

youngest  child  becomes  of  age,  (1845)  and  the  administrator  with  the  will  an- 
nexed rents  out  the  real  estate,  or  cultivates  it  for  his  own  benefit,  he  is 
chargeable  witt  the  rents  on  final  settlement,  although  the  administration 
comm^ced  prior  to  the  passage  of  the  act  of  1839,  and  although  he  failed 
to  make  final  settlement  at  the  time  appointed  by  the  will. 

Error  to  the  Court  of  Probate  of  Lowndes; 

This  is  a  writ  of  error  from  a  decree  of  the  Probate  Court 
of  Lowndes  county,  on  the  final  settlement  of  the  defendant 
in  error  as  administrator  with  the  will  annexed  of  Jeremiah 
Smith,  deceased. 

It  appears  by  a  bill  of  exceptions,  which  was  allowed  on 
said  settlement  at  the  instance  of  the  plaintiffs  in  error,  who 
are  distributees  of  said  estate,  that  it  was  proved  that  the  de- 
fendant in  error  had  cultivated,  on  his  own  account,  about 
four  or  five  hundred  acres  of  the  land  of  said  estate,  during 
the  years  1846  and  1847,  and  that  the  rent  thereof  was  worth 
a  dollar  or  more  per  acre.  The  plaintiffs  in  error  moved  the 
court  to  charge  the  defendant  with  a  reasonable  rent  for  said 


JANUABY  TERM,  1853.  659 


Smitii'B  DiBtributees  r.  King,  Adm'r. 


lands.  It  appeared  that  the  youngest  son  of  the  testator  be- 
came of  age  in  1845,  when  the  will  required  the  estate  to  be 
divided.  There  was  no  proof  showing,  or  tending  to  show, 
that  the  defendant  offered  to  rent,  publicly  or  privately,  the 
said  lands,  during  the  years  above  named ;  nor  was  there  any 
proof  showing  any  authority  in  the  defendant  to  keep  the 
estate  together  longer  than  1845,  when  the  youngest  son  of 
the  testator  became  of  age.  The  court  refused  to  charge  the 
administrator  with  any  rent  for  the  lands,  and  the  plaintiffe 
excepted. 

It  was  further  proved  that  the  defendant,  as  administrator, 
had  rented  the  said  lands,  at  public  auction,  during  the  years 
1848,  1849  and  1850,  for  divers  sums  of  money,  the  amount 
of  which  is  not  stated  in  the  bill  of  exceptions.  The  plaintiflfe 
moved  the  court  to  charge  the  defendant  with  these  several 
amounts,  as  assets  of  the  estate  in  his  hands.  The  court  over- 
ruled the  motion,  and  refused  to  charge  the  defendant  with 
the  said  rents,  so  as  aforesaid  received ;  to  which  the  plaintiffe 
also  excepted. 

In  the  will  of  said  Jeremiah  Smith  are  found  the  following 
clauses : 

"  Item  3.  I  wish  all  my  property  to  remain  together,  or 
on  the  plantation,  until  my  youngest  son,  Burrell  Smith,  ar- 
rives at  the  age  of  twenty-one  years  ;  then  an  equal  division 
to  take  place  of  all  my  estate,  among  all  my  children  named 
above. 

"  Item  4.  I  wish  all  the  income  of  my  estate,  or  so  much 
thereof  as  will  clothe  and  board  my  four  youngest  children, 
say  Jeremiah  Smith,  Araminta  A.  Smith,  Rebecca  Smith, 
Burrell,  and  also  Robin  Smith  until  he  graduates,  and  one 
year  to  study  law.  If  the  income  is  more  than  will  complete 
the  item  four,  then  my  executors  shall  put  it  to  any  use  they 
may  think  proper  to  increase  the  estate." 

The  record  shows  that  Mrs.  Ansly,  one  of  the  distributees, 
died  pending  the  administration  ;  and  the  defendant  produced 
proof  of  the  payment  to  her  husband,  during  her  Hfe,  of 
more  than  sufl&cient  to  absorb  her  distributive  share  of  the 
estate.  This  credit  the  court  allowed,  to  the  extent  of  said 
share. 

The  record  does  not  show  when  administration  was  taken 
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upon  the  estate  of  said  Smith ;  but  the  will  seems  to  have 
been  probated  as  early  as  1834.  The  first  connection,  how- 
ever, of  the  defendant  with  the  estate,  disclosed  by  the  record, 
is  in  1843  and  1844. 

The  errrors  assigned  are  : 

1.  That  the  court  allowed  the  defendant  credit  for  the  mo- 
neys paid  to  Ansly  in  right  of  his  wife,  to  the  extent  of  her 
distributive  portion ; 

2.  The  refusals  of  the  court  to  charge  the  administrator 
with  the  rent  of  the  lands,  as  above  stated. 

T.  Williams,  for  plaintiffs  in  error : 

1.  An  advance  of  money  made  by  an  administrator  to  the 
husband  of  a  legatee,  cannot  be  allowed  the  administrator  on 
final  settlement,  without  proof  that  such  payment  was  made 
in  discharge  of  the  legacy.  Watson  v.  McClanahan,  13  Ala. 
Rep.  57. 

2.  It  is  not  denied  that  an  administrator  cannot  be  charged 
with  the  rent  of  lands,  if  the  intestate  died  prior  to  the  act 
of  1839,  or  that  this  act  is  not  retrospective ;  but  where  a 
man  dies  testate,  and  directs  that  his  lands  and  slaves  shall  be 
kept  together  until  a  certain  time,  (1845,)  and  then  to  be 
divided,  the  executor  has  the  right,  under  the  will,  to  the 
possession  of  the  land  and  slaves ;  and  if  he  retains  them 
after  that  time,  without  permission  from  the  Probate  Court, 
he  will  be  held  responsible.    Steele  v.  Knox,  10  Ala.  614. 

3.  Where  the  rent  is  received  as  administrator,  he  is  liable, 
(Bondurant  v.  Thompson,  15  Ala.  202 ;)  especially  when  the 
land  was  rented  since  1839.  Terry  v.  Ferguson,  8  Porter 
500. 

Watts,  Judge  &  Jackson,  contra : 

1.  The  first  assignment  of  error  cannot  be  noticed,  because 
there  was  no  exception  in  the  court  below.  Gordon  v.  Mc- 
Leod,  20  Ala.  242,  and  authorities  there  cited. 

2.  Before  the  statute  of  1839,  an  administrator  had  nothing 
to  do  with  the  lands  of  the  deceased  ;  if  he  rented  the  land, 
he  could  not  be  charged,  in  the  Orphans'  Court,  with  the 
amount  received.  Leavens  v.  Butler,  8  Porter,  380 ;  Terry 
v.  Ferguson,  ib.  500 ;  Smith  v.  Smith,  13  Ala.  329.    The 
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Statute  of  1839  only  operates  prospectively,  and  can  have  no 
influence  in  cases  where  the  decedent  died  before  the  passage 
of  the  act.     Phillips  v.  Gray,  1  Ala.  226. 

3.  But,  even  if  the  administrator  could  be  charged  with 
rents,  or  for  use  and  occupation,  in  the  Orphans'  Court,  it 
must  be  shown  that  he  pursued  the  terms  of  the  statute,  and 
received  the  rents  in  his  representative  character  under  the 
statute.  Martin  v.  Williams,  18  Ala.  193  ;  Smith  v.  Smith, 
13  ib.  329 ;  8  Porter  380 ;  Coster  v.  Brack,  19  Ala.  210. 
The  administrator  here  may  be  accountable  to  the  heirs,  for 
the  rents  of  the  land,  in  equity,  or  in  a  common  law  suit ; 
but  he  is  not  accountable  in  the  Probate  Court. 

GIBBONS,  J. — The  first  assignment  of  error  does  not 
bring  to  our  notice  its  subject  matter  in  such  a  manner  that 
we  can  here  regard  it.  There  seems  to  have  been  no  excep- 
tion taken  to  the  ruling  of  the  court  below ;  and  in  such 
cases,  the  rule  of  this  court  is,  not  to  revise  the  decisions  of 
the  inferior  tribunals  upon  facts,  unless  the  objection  is  made 
at  the  time  of  the  decision,  and  this  is  made  to  appear  by  bill 
of  exceptions,  or  otherwise  by  the  record.  Gordon  et  al.  v. 
McLeod,  20  Ala.  242. 

In  refusing  to  charge  the  defendant  with  the  rent  of  the 
lands,  as  shown  in  the  bill  of  exceptions,  we  think  the  court 
erred.  We  see  no  reason  why  he  should  not  be  called  to  ac- 
count for  those  rents,  as  well  as  for  any  other  assets  in  his 
hands ;  for  assets  they  undoubtedly  were.  If  he  used  and 
cultivated  the  lands,  for  his  own  benefit,  he  was  clearly 
chargeable  with  reasonable  rent  for  them ;  and  for  the  years 
that  he  rented  them  out,  the  nett  proceeds  belonged  to  the 
distributees,  as  much  as  any  other  funds  in  his  hands  derived 
firom  the  estate.  We  presume  that  the  court  below  based  its 
decision  upon  the  idea,  that  inasmuch  as  the  lands  descended 
to  the  heirs,  and  the  administration  having  commenced  prior 
to  the  passage  of  the  act  of  1839,  authorizing  administrators 
to  rent  out  the  lands  of  estates,  therefore  these  rents  were  not 
assets  of  the  estate.  It  is  true,  the  act  of  1839  cannot  have  a 
retrospective  operation ;  and  in  the  case  of  an  administration 
of  an  estate  of  an  intestate  commencing  before  the  passage  of 
the  act,  the  decision  of  the  court  would  have  been  correct 
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Phillips  V.  G-ray,  Adm'r,  1  Ala.  226 ;  Leavens  v.  Butler,  8 
Porter  880 ;  Terry  v,  Ferguson,  ib.  500 ;  Smith's  Heirs  v. 
Smith's  Adm'r,  13  Ala.  329 ;  Bondurant,  Adm'r,  v.  Thomp- 
son's Distributees,  15  Ala.  202.  These  decisions  go  upon  the 
ground,  that  the  Orphans'  or  Probate  Court  has  no  jurisdic- 
tion to  render  a  judgment  against  the  administrator  for  any 
thing  that  is  not  assets  in  his  hands.  But  the  case  at  bar  is 
an  administration  with  the  will  annexed ;  and  by  the  terms 
of  the  will,  the  executors  are  required  to  keep  the  whole  es- 
tate, real  and  personal,  together,  until  the  youngest  son 
becomes  of  age.  The  executors  are  directed  to  disburse  the 
income,  so  far  as  it  may  be  necessary  for  the  maintenance  and 
support  of  the  family,  and  the  overplus,  if  any,  to  apply  to 
the  increase  of  the  estate.  A  division  could  not  take  place 
until  1845,  when  the  youngest  son  became  of  age.  Although 
the  title  to  the  lands  under  the  will  vested  in  the  heirs  at  the 
death  of  the  testator,  the  possession  and  enjoyment  of  them 
was  postponed,  and  given  in  trust  to  the  executors.  It  was 
the  duty  of  the  administrator  to  make  final  settlement  and 
divide  the  estate  in  1845,  when  the  youngest  son  became  of 
age ;  until  that  time,  he  was  directed  to  hold  the  estate ;  and, 
unquestionably,  all  that  he  received  up  to  that  time  from  the 
lands  were  properly  charged  to  him.  This  is  not  denied. 
His  default  in  making  final  settlement,  cannot  alter  the  char- 
acter of  his  tenure  of  the  estate,  so  far  as  his  liability  is 
concerned,  nor  prevent  the  rents  received  by  him  from  being 
assets  in  his  hands.  The  court  acquires  its  jurisdiction  to 
charge  him  with  the  rents,  not  from  the  act  of  1839,  or  from 
any  other  statute  authorizing  him  to  rent  or  take  possession 
of  the  lands,  but  by  the  will  of  the  testator,  making  the  lands, 
and  the  rents  and  profits  thereof,  assets  in  his  hands.  The 
case  of  Martin  v.  Williams,  18  Ala.  193,  and  the  other  cases 
cited  upon  the  brief  of  the  defendant's  counsel,  are  not  sup- 
posed to  have  any  application  to  this  case. 

For  the  errors  above  noted,  the  judgment  of  the  court  be- 
low is  reversed,  and  the  cause  remanded. 
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HITT  AND  WADE  vs.  RUSH  et  al. 

1.  When  there  is  a  conflict  in  the  testimony  of  two  witnesses  which  cannot  be 

reconciled,  regard  must  be  had,  iu  determining  which  one  is  mistaken,  to  the 
capacity  of  the  witnesses,  their  respective  opportunities  of  knowing  the  facts 
to  which  they  depose,  and  the  nature  of  the  facts  deposed  to,  as  calculated  to 
impress  themselves  with  more  or  less  force  on  the  memory. 

2.  A  bona  fide  purchaser  without  notice  from  the  husband,  of  a  slave  in  his  pos- 
seMiou  by  parol  gift  from  his  father-in-law,  is  not  affected  by  the  husband's 
assent  to  a  deed  of  gift  by  which  the  slave  is  settled  on  the  wife  and  her 
children. 

Error  to  the  Chancery  Court  of  Greene. 
Heard  before  the  Hon.  W.  W.  Mason. 

The  defendants  in  error  filed  their  bill  in  the  Chancery 
Court  of  Greene  county,  against  Hitt  and  Wade,  alleging 
that,  on  the  10th  of  April,  A.  D.,  1831,  John  Pearson,  their 
maternal  grand-father,  then  a  resident  of  the  State  of  South 
Carolina,  executed  a  deed  of  gift,  which  was  duly  recorded 
in  that  State,  by  which  he  conveyed  certain  slaves,  in  the 
bill  named,  to  Thomas  H.  Wade,  as  trustee,  to  the  sole  and 
separate  use  of  his  daughter,  Martha  Ann  Rush,  wife  of 
James  Rush ;  she  to  have  the  sole  possession,  use  and  control 
of  said  slaves  during  her  natural  life,  and  the  remainder  in 
the  said  slaves  and  their  increase  to  go  to  her  children  who 
might  be  living  at  the  time  of  her  death ;  the  said  Martha 
having  power  to  defeat  the  remainder,  by  disposing  of  said 
property  by  will,  having  obtained  her  husband's  consent 
thereto  in  writing. 

The  bill  avers  the  death  of  the  said  Martha,  without  having 
disposed  of  said  slaves ;  that  complainants  are  the  persons 
designated  in  the  deed  as  entitled  to  the  remainder ;  that 
since  the  removal  of  the  beneficiaries  under  the  deed,  from 
South  Carolina  to  this  State,  and  before  the  death  of  Mrs. 
Rush,  one  of  the  slaves  mentioned  in  the  deed,  named  Eve, 
and  her  increase,  which  compose  the  slaves  now  in  contro- 
versy, viz :  in  1839,  came  into  the  possession  of  said  John 
M.  Hitt,  who  refuses  to  deliver  them  to  complainants,  but 
claims  them  as  his  own ;  that  the  grantor,  Pearson,  is  dead ; 
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that  Wade,  the  trustee,  resides  in  South  Carolina,  has  acted 
negligently  in  not  protecting  complainants'  interest,  and  in 
permitting  said  Eve  and  her  children  to  remain  in  possession 
of  Hitt. 

The  bill  prays  a  decree  for  the  slaves  and  an  account  of 
their  hire;  alleges  that,  in  1844,  the  complainants  filed  their 
bill,  by  said  Hitt  as  their  next  friend,  to  remove  "Wade  as 
trustee,  and  for  the  appointment  of  some  suitable  person  in 
this  State  ;  that  the  court  required,  as  a  condition  of  its  de- 
cree, that  the  next  friend  should  give  bond  in  the  sum  of 
$500,  conditioned  to  abide  such  decree  as  should  be  made 
upon  the  appearance  of  Wade,  he  being  a  non-resident  of 
this  State ;  and  avers  that  Hitt,  combining  with  Wade,  refuses 
to  give  the  required  bond,  so  that  the  decree  has  not  been 
executed. 

The  defendant,  Hitt,  filed  his  answer,  and  afterwards  a 
supplement  thereto,  and  among  many  other  grounds  of  de- 
fence, which  it  is  unnecessary  to  state,  inasmuch  as  they  are 
not  insisted  upon  in  this  court  as  grounds  for  reversal,  aver- 
red that  the  negro  woman  Eve,  who  is  the  mother  of  the 
other  slaves  sued  for,  was  given  by  John  Pearson  to  James 
Eush,  his  son-in-law,  anterior  to  the  execution  of  the  deed  to 
Wade,  the  trustee ;  that  said  slave  was  delivered  to  Eush, 
and  the  gift  perfected,  before  the  alleged  deed  of  gift  was 
executed ;  and  that  on  the  7th  day  of  January,  1837,  the 
defendant,  Hitt,  purchased  said  slave,  for  a  full  and  fair  con- 
sideration, of  Eush,  who  held  her  under  the  previous  gift, 
and  not  under  the  deed. 

Whether  the  slave  Eve  was  given  to  said  James  Ensh,  by 
John  Pearson,  and  delivered  before  the  10th  day  of  April, 
1831,  the  date  of  the  conveyance  in  trust  to  Wade,  is  the 
sole  question  argued  before  this  court. 

The  Chancellor  decreed  in  favor  of  the  complainants,  or- 
dering the  slave  Eve  and  her  increase  to  be  delivered  up  to 
them,  and  that  they  recover  their  hire,  &c. 

Bliss  &  Baldwin,  for  plaintiffs  in  error." 
S.  F.  Hale,  contra. 

CHILTON,  C.  J. — The  question  before  us  is,  whether  the 
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slave  Eve  was  given  by  John  Pearson  to  James  Eush,  ante- 
rior to  the  execution  of  the  deed  by  Pearson  to  Wade ;  and 
this  depends  upon  the  evidence,  to  which  we  will  briefly 
allude.  We  have  the  testimony  of  one  witness  on  each  side. 
Grace  H.  O'Neal  was  examined  on  the  part  of  the  complain- 
ants, and  testifies,  that,  in  1831,  her  father  came  from  his 
residence  in  Fairfield  District,  in  South  Carolina,  to  Columbia, 
where  she  and  her  sister  Martha  Ann  Rush  resided,  bringing 
with  him  the  slaves  mentioned  in  the  deed  to  Wade,  and 
there  executed  the  deed,  to  which  she  is  a  subscribing  wit- 
ness ;  that  Rush  was  then  insolvent,  and  owned  nothing  in 
his  own  name ;  that  his  wife  was  a  free  dealer,  and  they  were' 
engaged  in  keeping  tavern  in  Columbia,  which  was  carried 
on  in  the  name  of  the  wife ;  that  she  was  intimate  with  her 
sister,  and  often  visited  her ;  that  Rush  was  present  when  the 
deed  was  made,  and  the  girl.  Eve,  had  not  previously  been 
in  his  possession.  Rush's  insolvency  about  that  time  is  also 
proved  by  other  witnesses. 

On  the  other  hand,  George  C.  Pearson,  the  brother  of  the 
above  named  witness,  states,  that  his  father,  John  Pearson, 
actually  gave  this  slave  Eve  to  Jantes  Rush,  two  months 
and  ten  days  before  this  deed  to  Wade  was  executed,  and 
sent  her  by  the  witness  from  Fairfield  District  to  Columbia, 
a  distance  of  forty-five  miles,  with  directions  to  deliver  her 
to  said  Rush,  which  the  witness  did ;  that  he  was  living  with 
his  father,  had  been  well  acquainted  with  the  negroes  named 
in  the  deed,  and  that  on  the  10th  day  of  April,  1831,  the 
date  of  said  deed,  the  other  slaves  embraced  in  it  were  in 
Greene  county  in  this  State,  under  charge  of  an  overseer ; 
that  said  Pearson  and  the  witness  removed  to  Greene  county 
in  April  or  May,  1831,  when  the  said  George  took  the  con- 
trol of  said  slaves  and  others,  and  retained  them  until  he 
made  another  and  difierent  disposition  of  them  than  that 
mentioned  in  the  deed.  This  witness,  upon  a  most  elaborate 
examination,  gives  the  history  of  the  family  of  his  father, 
and  the  various  disposals  of  his  property  among  his  children, 
and  evinces  a  very  thorough  acquaintance  with  his  father's 
transactions,  which  he  details  with  much  particularity,  and 
in  such  manner  that,  if  incorrect,  they  could  easily  have 
been  disproved.     Yet,  his  testimony  remains  uncontradicted 
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in  any  particular,  except  so  far  as  it  conflicts  with  tliat  of 
Mrs.  O'Neal,  his  sister. 

The  Chancellor  was  of  opinion,  that  her  testimony,  coupled 
with  the  evidence  of  Eush's  insolvency,  should  prevail  over 
his,  and  decreed  for  the  complainants.  We  feel  some  hesi- 
tation in  disturbing  a  decree  predicated,  like  this,  upon  a 
conclusion  as  to  the  facts,  and  which,  though  it  be  found 
either  way,  leaves  the  mind  embarrassed  by  some  incertitude 
as  to  its  correctness.  But  the  law  has  wisely  provided  cer- 
tain tests,  by  which  we  must  try  the  evidence,  to  ascertain 
its  weight,  and  by  which  we  must  be  governed  in  adjudging 
its  preponderance. 

The  legal  presumption  being  in  favor  of  innocence  and 
honesty,  the  law  does  not  justify  the  rash  conclusion,  that, 
because  there  is  a  seeming  conflict  between  two  witnesses  in 
their  testimony,  one  or  the  other  has  wilfully  perverted  the 
truth ;  but  casts  upon  the  court  the  duty  of  first  endeavoring 
to  reconcile  the  testimony,  if  this  can  be  done,  without  re- 
sorting to  st|ained  and  unnatural  inferences  in  aid  of  either 
party. 

Assuming,  however,  as  in  this  case,  that  the  conflict  is  real, 
and  not  merely  seeming,  and  that  the  witnesses  are  equally 
honest  and  desirous  of  speaking  the  whole  truth,  then,  as 
one  or  the  other  of  them  must  have  been  mistaken,  we  must 
ascertain  with  which  the  mistake  lies.  To  do  this,  we  must 
look  to  the  capacity  of  the  witnesses,  their  respective  oppor- 
tunities of  knowing  the  facts  about  which  they  depose,  and 
the  nature  of  the  facts  deposed  to,  as  calculated  to  impress 
themselves  with  more  or  less  force  upon  the  memory.  If, 
upon  applying  these  tests,  we  can  readily  perceive  how  one 
may  be  mistaken,  and  that  the  other,  if  the  testimony  be 
untrue,  must  have  committed  perjury,  the  law  inclines  to  the 
more  charitable  conclusion,  that  the  one  is  mistaken  rather 
than  that  the  other  has  committed  this  crime.  Guided  by 
these  rules,  and  being  fully  satisfied  in  this  case  that  both 
Mrs.  O'Neal  and  the  witness  Pearson  were  actuated  by  a  sin- 
cere disire  to  speak  the  truth,  we  are  pretty  clear  in  the 
conclusion  that  she  was  mistaken,  in  that  portion  of  her  testi- 
mony in  which  she  says  that  the  negro  Eve  was  not  in  the 
possession  of  James  Rush  before  the  10th  day  of  April,  1831, 
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and  that  she,  with  the  other  slaves  mentioned  in  the  deed  to 
Wade,  were  brought  to  Columbia  by  her  father  and  then 
delivered  to  the  trustee.  She  was  a  married  lady,  residing  in 
Columbia;  and  although  she  often  visited  her  sister,  Mrs. 
Rush,  who  resided  in  the  same  place,  yet  the  negro  Eve  may 
have  been  there  and  she  have  known  nothing  about  it,  espe- 
cially as  her  sister  was  engaged  in  keeping  a  public  house, 
requiring  the  employment  of  a  number  of  servants.  But 
the  testimony  of  Mrs.  O'Neal,  that  Eve  was  not  there  before 
her  father  brought  her  on  the  10th  April,  is  of  a  negative 
character ;  she  may  have  been  there,  as  we  have  said,  and 
this  lady  have  been  totally  ignorant  of  the  fact.  On  the 
other  hand,  George  C.  Pearson  swears,  that  he  took  her  there 
more  than  two  months  before.  His  testimony  is  aJBirmative, 
and  is  connected  with  an  act  performed  by  him  well  calcu- 
lated to  impress  his  memory.  This,  coupled  with  the  facts 
that  he  lived  with  his  father,  was  conversant  with  his  busi- 
ness, removed  the  same  year  with  him,  and  only  some  two 
months  thereafter,  to  this  State,  goes  strongly  to  show  that 
he  could  not  well  be  mistaken,  either  as  to  the  fact  of  the 
gift  and  delivery  of  Eve  by  his  father  to  James  Rush,  or  the 
time  when  the  gift  was  so  made. 

The  testimony  of  Wade,  the  trustee,  throws  but  little  light 
upon  the  transaction.  He  says,  he  was  sent  for  when  the 
deed  was  executed,  and  desired  to  act  as  trustee  under  the 
deed ;  that  some  negroes  were  shown  by  Pearson,  but  he  has 
no  recollection  what  negroes.  He  thinks  that  James  Rush 
removed  to  Alabama  in  1833-34  or  '36,  and  that  he  acted 
as  trustee  until  his  removal,  when  he  gave  up  to  the  family 
the  deed,  to  take  with  them ;  and  that  the  negroes  were  in 
possession  of  said  Rush,  by  his  (the  trustee's)  consent,  for  at 
least  eight  years,  when  they  were  removed  by  his  consent 
from  the  State ;  so  that,  according  to  this  witness,  the  negroes 
spoken  of  must  have  gone  into  Rush's  possession  in  1827,  or 
before  that  period ;  but  he  is  doubtless  mistaken. 

Upon  the  whole,  we  think  it  may  safely  be  predicated  of 
the  testimony,  that  the  slave  Eve  was  given  by  John  Pearson 
to  James  Rush,  in  February,  1831 ;  that  on  the  10th  of  April 
of  the  same  year,  the  deed  to  Wade  was  made,  and  this  wo- 
man was  included  in  it ;  that  she  was  afterwards  sold  by 
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Kush,  on  the  7tli  day  of  January,  1837,  to  Hitt,  the  plaintiff 
in  error,  for  a  valuable  consideration,  he  being  a  bona  fide 
purchaser.  Under  such  circumstances,  even  had  James  Kush 
consented  to  the  declaration  of  trust  made  by  John  Pearson, 
in  favor  of  Bush's  wife  and  children,  such  consent  could  not 
operate  to  defeat  the  title  of  a  bona  fide  purchaser  for  a  valu- 
able consideration  without  notice,  as  Kush  retained  the  pos- 
session of  the  slave  and  sold  her  as  his  own  property.  If 
his  consent  to  Pearson's  deed,  or  rather  his  being  present 
when  it  was  made,  and  his  failure  to  object,  (which  is  the 
only  evidence  of  his  consent,)  could  operate  as  a  parol  decla- 
ration of  his  intention  to  give ;  yet  the  evidence  fails  to  show 
a  delivery  by  him,  which  is  required  to  perfect  such  gift. 
The  fact  that  he  was  regarded  as  insolvent,  while  it  may  go 
as  a  circumstance  explanatory  of  the  gift  to  a  trustee  for  the 
benefit  of  Mrs.  Kush  and  her  children,  is  not  inconsistent 
with  the  idea  of  a  previous  gift  to  Kush  himself  At  all 
events,  we  do  not  think  it  should  be  allowed  much  weight, 
against  the  positive  testimony  of  the  witness  on  this  subject. 
In  view  of  the  whole  testimony,  we  think  the  complainants, 
on  whom  the  burthen  of  proof  rested,  have  failed  to  make 
out  their  case,  and  that  Kush  was  the  owner  of  Eve  and  her 
increase  when  he  sold  to  Hitt. 

Our  conclusion  is,  that  the  decree  of  the  Chancellor  should 
be  reversed,  and  the  bill  must  be  here  dismissed. 

Let  the  complainants  in  the  court  below  pay  the  costs  of 
this  court  and  of  the  Chancery  Court. 


SMITH  vs.  CAUSEY. 


1.  The  statute  which  gives  double  damages  for  iujuries  to  stock,  (Clay's  Digest 

241  §  3,)  is  highly  penal  in  its  character,  and  must  be  strictly  construed. 

2.  To  authorize  a  recovery  under  this  statute,  it  must  be  shown  that  the  defend- 

ant's fence  was  insuflBcient,  and  that  the  injury  to  plaintiff's  stock  arose  out  of 
some  act  of  the  defendant's,  done  or  commanded  or  directed  to  be  done  by 
htm. 

3.  The  mere  negligence  of  a  servant,  acting  in  the  ordinary  business  of  the  de- 

fendant, hifl  master,  will  not  authorize  a  recovery,  although  the  damage  to 
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plaintifTs  stock  actually  reeolted  from  buoL  negligeoce,  and  altboagh  an  aetkm 
on  the  case  at  common  law  would  lie  to  recover  damages  for  such  injuries. 
4.  At  common  law,  no  recovery  could  be  had  against  the  owner  of  domestic  ani- 
mals which  are  not  naturally  inclined  to  do  mischief,  for  an  injury  arising  from 
carelessness  in  keeping  them,  unless  it  is  averred  and  proved  that  he  knew 
their  vicious  propensities,  and  kept  them  so  carelessly  and  negligently  that  in' 
jury  to  plaintiff  resulted  therefrom. 

Error  to  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  John  Gill  Shorter. 

Causey  sued  Smith  before  a  justice  of  the  peace,  to  recover 
damages  for  injuries  which  his  hogs  had  received  from  the 
dogs  of  the  defendant.  He  recovered  a  judgment  against 
him  for  ten  dollars,  from  which  Smith  appealed  to  the  Circuit 
Court.  On  the  trial  in  that  court,  as  appears  by  a  bill  of  ex- 
tions  in  the  record,  the  plaintiff  proved  that  his  hogs  had 
been  bitten  and  otherwise  injured  by  the  dogs  of  the  defend- 
ant and  others,  in  a  field  cultivated  by  the  defendant  and 
others,  and  that  the  fence  which  enclosed  said  field  was  not  a 
lawful  fence.  It  was  not  proved  that  said  dogs  had  been  set 
upon  the  plaintiff's  hogs  by  the  defendant,  or  by  his  orders; 
but  it  was  shown  that  the  defendant  was  not  present  or  with- 
in hearing  at  the  time.  It  was  also  proved,  that  a  son  of  the 
defendant,  who  aided  him  in  cultivating  his  farm,  was  present, 
but  not  that  he  set  said  dogs  on  said  hogs,  or  that  he  aided  in 
any  way  in  producing  the  injury  done.  It  was  also  proved, 
that  a  niece  of  the  defendant  came  from  her  father's  house, 
near  by,  and  aided  in  calling  off  said  dogs  from  said  hogs,  and 
preventing  them  from  doing  further  damage. 

Upon  this  state  of  facts,  the  defendant's  counsel  requested 
the  court  to  charge  the  jury : 

1.  That  if  they  believed  from  the  evidence,  that  the  injury 
done  to  said  hogs  by  said  dogs  was  not  caused  by  the  act  of 
the  defendant,  or  under  his  instructions,  plaintiff  could  not 
recover  in  this  action  ; 

2.  That  unless  it  was  proved  that  the  defendant  knew  that 
said  dogs  were  vicious,  and  would  bite,  or  that  the  act  was 
done  by  him,  or  under  his  orders,  the  plaintiff"  could  not  re- 
cover. 

Both   of  these   charges  the   court   refused   to   give;  and 
charged  the  jury,  that,  "  if  they  believed  from  the  evidence, 
37 
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that  the  injury  to  the  plaintiff's  hogs  was  done  by  the  de- 
fendant's dogs,  in  the  field  of  the  defendant,  and  that  the 
fence  around  the  field  was  not  a  lawful  fence,  they  must  find 
for  the  plaintiff  twice  the  amount  of  the  damage  done." 

To  the  refusal  to  charge  as  asked,  and  to  the  charge  given, 
the  defendant  excepted,  and  here  assigns  them  for  error. 

Bullock,  for  plaintiff  in  error. 
BuFORD,  contra. 

LIGrON,  J. — In  cases  of  the  one  under  consideration,  in 
which  no  pleadings  are  made  up  in  the  court  below,  it  is  often 
very  difficult  to  ascertain  how  they  were  regarded  in  that 
court,  in  respect  to  the  nature  or  form  of  action,  and  what 
rules  were  there  applied  to  them.  This  case  is  surrounded 
with  perplexities  of  that  kind.  Whether  it  was  treated  as 
trespass  or  case,  except  by  the  affirmative  charge  of  the  court, 
the  record  furnishes  no  means  of  determining.  From  that, 
however,  we  suppose  it  was  regarded  as  an  action  on  the  case, 
for  the  recovery  of  double  damages,  under  the  statute,  (Clay's 
Dig.  241  §  3 ;)  and  as  such  we  shall  treat  it. 

This  statute  is  highly  penal  in  its  character,  and  as  such 
must  be  strictly  construed.  It  provides :  "  If  any  person  in- 
jured for  want  of  sufficient  fence,  shall  hurt,  wound,  lame, 
kill  or  destroy,  or  shall  cause  to  be  hurt,  wounded,  lamed, 
killed  or  destroyed,  by  shooting,  hunting  with  dogs,  or  other- 
wise, any  of  the  kind  or  breed  of  horses,  mules,  cattle,  sheep, 
hogs,  &c.,  he  or  she  so  offending,  shall  satisfy  and  pay  the 
owner  of  the  beast  so  hurt,  wounded,  lamed,  killed  or  de- 
stroyed, double  damages,  with  costs,  recoverable  as  aforesaid." 
By  this  act,  the  recovery  was  to  be  had  only  in  a  court  of 
record ;  but,  we  presume,  that,  under  the  act  of  1846,  (Clay's 
Dig.  358  §  3,)  when  the  damages  sought  to  be  recovered  do 
not  exceed  twenty  dollars,  the  proceedings  may  be  had  before 
a  justice  of  the  peace. 

To  enable  a  party  to  recover  under  this  act,  it  must  be 
shown  that  the  fence  of  the  defendant  is  insufficient,  and  that 
the  injury  to  the  stock  of  the  plaintiff  arose  out  of  some  act 
of  the  defendant,  done,  or  commanded,  or  directed  to  be  done 
by  him*     K  this  be  not  shown,  he  cannot  be  said,  in  the 
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meaning  of  the  statute,  to  cause  it  to  be  done.  The  mere 
negligence  of  a  servant,  acting  in  the  ordinary  business  of  the 
master,  although  the  damage  to  the  stock  of  the  plaintiff  ac- 
tually results  from  such  negligence,  will  not  authorize  the 
recovery.  It  may  often  happen  that  an  action  on  the  case,  at 
common  law,  would  well  lie,  to  recover  damages  for  the 
injury  so  done,  when  a  proceeding  under  the  statute  would 
not.     Lindsey  v.  Griffin,  at  the  present  term. 

The  facts  of  the  present  case  do  not  justify  a  recovery  un- 
der the  statute,  for  they  do  not  establish  such  a  connection 
between  the  defendant  and  the  injury  done  to  the  stock  of 
the  plaintiff,  as  would  justify  us  in  saying,  in  the  sense  of  the 
statute,  that  he  either  did  it,  or  caused  it  to  be  done. 

We  have  already  decided  under  this  act,  that  to  entitle  a 
party  to  recover  under  it,  in  an  action  in  the  Circuit  Court, 
he  must  frame  his  pleadings  in  reference  to  it,  (Tankersly  v. 
Wedgworth  et  al.,  at  the  present  term ;)  and  it  would  follow, 
that,  in  cases  which  require  no  written  pleadings,  the  proof 
of  the  plaintiff  must  clearly  bring  him  within  its  provisions, 
or  he  will  not  be  allowed  the  benefit  of  them. 

At  common  law,  where  an  injury  to  another  arises  from 
carelessness  in  keeping  domestic  animals,  which  are  not  ne- 
cessarily inclined  to  do  mischief,  such  as  dogs,  horses,  &c.,  no 
recovery  can  be  had  against  the  owner,  for  an  injury  done  by 
them,  unless  it  is  averred  and  proved  that  he  knew  their 
vicious  propensities,  and  so  carelessly  and  negligently  kept 
them,  that  injury  resulted  to  the  plaintiff  therefrom.  Burke 
V.  Dyson,  4  Camp.  198 ;  Smith  v.  Pelah,  2  Strange  1263 ; 
Burden  v.  Barnett  &  Harris,  7  Ala.  Rep.  169. 

We  think,  therefore,  that  the  charges  requested  by  the  de- 
fendant in  the  court  below,  and  refused  by  the  court,  should 
have  been  given ;  and  that  the  charge  given  to  the  jury  is  er- 
roneous. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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HADEN  ET  AL.  vs.  BROWN  et  al. 

1.  A  bill  of  exceptions  must,  in  every  case,  show  upon  its  face  that  it  was  signed 
and  sealed,  either  in  term  time,  or  within  ten  days  thereafter,  by  consent  in 
writing ;  and  whenever  these  requisites  are  wanting,  it  cannot  be  recognized 
as  any  portion  of  the  recoixi. 

2.  But  when  the  bill  of  exceptions  is  shown  to  have  been  perfected,  except  as  to 

the  signing  and  sealing  by  the  judge,  and  he  fails  to  act  upon  it  within  the 
time  prescribed  by  law,  and  his  failure  is  not  attributable  to  the  party  excep- 
ting, the  latter  may  establish  his  exceptions  under  the  act  of  1814,  (Clay's 
Digest  sol,  §  5 ;)  and  he  is  not  precluded  from  doing  this,  when  the  judge 
subeeqaently  s^ns  the  bill  and  it  is  stricken  from  the  record. 

Motion  by  tlie  defendants  in  error  to  strike  the  bill  of  ex- 
ceptions from  the  record,  because  it  appeared  on  its  face  to 
have  been  signed  by  the  presiding  judge  after  the  adjourn- 
ment of  the  court. 

The  counsel  for  the  plaintiflp  in  error,  E.  W.  Peck,  submit- 
ted an  affidavit,  setting  forth  that  the  exceptions  were  taken 
during  the  progress  of  the  trial  in  the  court  below ;  that  the 
bill  was  prepared  by  himself,  as  counsel  for  the  plaintiff,  and 
J.  J.  Ormond,  as  counsel  for  defendant,  and  was  submitted  to 
the  presiding  judge  several  days  before  the  adjournment  of 
court,  in  order  that  he  might  write  out  in  his  own  language 
the  charges  given  to  the  jury;  that  the  judge  wrote  out  his 
charges,  but  neglected  to  date,  sign  and  seal  the  bill ;  that  af- 
fiant supposed  the  bill  had  been  properly  signed  and  sealed^ 
and  did  not  notice  the  failure  until  some  time  after  the  ad- 
journment of  the  court.  The  affidavit  of  the  presiding  judge 
was  also  submitted,  attached  to  the  record,  stating  substan- 
tially the  same  facts. 

Ormond  &  Nicolson,  for  the  motion. 
E.  W.  Peck,  contra. 

GOLDTHWAITE,  J.— A  motion  is  submitted  in  this  case^ 
on  the  part  of  the  defendants  in  error,  to  strike  the  bill  of  ex- 
ceptions from  the  record,  upon  the  ground  that  it  appears,  on 
its  face,  to  have  been  signed  by  the  presiding  j  udge  after  the 
adjournment  of  the  court  at  which  the  trial  was  had.  The 
fact  that  it  was  so  signed,  is  conceded  by  the  counsel  for  the 
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plaintiffs  in  error ;  but  he  has  offered  affidavits,  which,  as  he 
insists,  show  a  state  of  facts  which  should,  in  law,  exclude  the 
present  case  from  the  operation  of  the  act  of  1844,  (Pamphlet 
Acts  1843-4,  p.  5,)  upon  which  the  motion  is  predicated. 

This  act  has  been  twice  before  this  court,  ("Wood  v.  Brown, 
8  Ala.  563,  and  Kitchen  v.  Moye  et  al.,  17  Ala.  143;)  and  haSj 
in  the  cases  cited,  received  a  judicial  construction,  from  which, 
so  far  as  the  present  motion  is  concerned,  we  are  not  disposed 
to  depart.  The  bill  of  exceptions  must,  in  every  ease,  show 
affirmatively  upon  its  face,  either  that  it  was  signed  and  sealed 
in  term  time,  or  that  it  was  done  within  ten  days  thereafter 
by  consent  in  writing ;  and  wherever  these  requisites  are  want- 
ing, it  cannot  be  recognized  as  any  portion  of  the  record. 
Even  if  a  mistake  has  been  committed,  by  affixing  a  wrong 
date,  we  see  no  means  of  rectifying  it  in  this  court,  unless 
there  is  some  matter  of  record  upon  which  to  predicate  the 
amendment.  Kitchen  v.  Moye  et  al.,  supra.  As  the  statute 
is  imperative,  upon  all  cases  properly  falling  within  the  sphere 
of  its  influence,  and  as  amendments  to  the  record  are  cut  off 
under  the  operation  of  the  rule  we  have  referred  to,  it  follows 
that  the  motion  made  by  the  defendants  in  error  must  be 
allowed. 

But,  while  we  are  constrained  to  adopt  this  course,  we 
would  not  be  understood  as  deciding,  that,  in  every  case  in 
which  the  judge  has  signed  a  bill  of  exceptions  out  of  term 
time,  a  party  is  thereby  deprived  of  his  right  to  revise  the 
action  of  the  court  before  an  appellate  tribunal,  The  act  of 
1814  (Clay's  Digest  307,  §  5,)  in  effect  provides,  that,  if,  on 
the  trial  of  any  cause,  either  party  shall  think  himself  ag- 
grieved by  the  decision  of  the  court,  he  may  tender  his  bill 
of  exceptions,  which,  if  correct,  the  judge  is  bound  to  sign 
and  seal ;  and  in  case  he  shall  fail  or  refuse  so  to  do,  the  Su- 
preme Court  may  receive  such  evidence  of  the  exceptions  as 
may  be  satisfactory,  and  try  the  cause  as  if  the  same  had  been 
certified.  The  terms  of  this  act  are  sufficiently  explicit.  If 
the  counsel  tendered  a  bill  of  exceptions,  stating  correctly  the 
points  reserved,  it  was  the  duty  of  the  judge  to  sign  and  seal 
it ;  and  failing  so  to  do,  a  remedy  was  provided.  If  the  court 
was  adjourned  by  the  sudden  death  of  the  presiding  judge, 
before  he  had  time  to  examine  a  bill  of  exceptions  which  had 
been  tendered,  would  it  be  contended,  that  it  was  not  a  failure 
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to  sign  the  bill,  within  the  meaning  and  contemplation  of  the 
statute  ?  And  so,  if  he,  by  inadvertence,  neglected  to  sign 
and  deliver  one  which  had  been  presented  to  him  during  the 
term.  In  either  of  these  cases,  we  apprehend,  there  would 
be  no  question  as  to  the  right  of  the  party  aggrieved,  to  pro- 
ceed to  establish  the  exceptions  under  the  act  of  1814 ;  and 
although,  in  the  case  last  put,  the  judge  might  have  perfected 
the  bill  by  his  signature  after  the  adjournment  of  the  court, 
inasmuch  as  that  act  could  give  the  instrument  no  legal  validity, 
it  would  be  precisely  the  same  as  if  he  had  left  it  unsigned, 
and  the  right  of  the  party  could  not  be  in  any  wise  affected 
by  his  unauthorized  act.  Neither  one  of  the  cases  to  which 
we  have  referred  in  the  first  part  of  this  opinion,  as  they  are 
understood  by  a  majority  of  the  members  of  this  court,  is  in- 
consistent with  the  views  we  have  expressed.  In  the  case  of 
Wood  V.  Brown,  supra,  the  exceptions  were  retained  by  the 
judge,  with  the  consent  of  counsel  not  reduced  to  writing, 
for  examination  and  revision,  until  some  days  after  the  ad- 
journment of  the  court.  There  was  no  failure  or  refusal  on 
his  part ;  for  the  parties  to  the  record  consented  that  he  should 
defer  his  action  until  a  period  when,  by  operation  of  law,  it 
became  unlawful.  And  in  Kitchen  v.  Moye,  the  motion  to 
amend  the  bill  of  exceptions  was  overruled,  under  the  influ- 
ence of  the  technical  rule  to  which  we  have  before  adverted. 

The  precise  extent  to  which  the  act  of  1814  is  affected  or 
modified  by  that  of  1844,  we  do  not  decide ;  all  we  mean  to 
say  is,  that  where  a  bill  of  exceptions  is  shown  to  have  been 
perfected,  with  the  exception  of  the  signing  and  sealing  by 
the  judge,  and  he  fails  to  act  upon  it  within  the  time  prescri- 
bed by  law  for  his  action,  and  such  failure  is  not  attributable 
to  the  party  who  has  taken  the  exceptions,  he  may  proceed  to 
establish  the  exceptions  under  the  statute  of  1814,  and  is  not 
precluded  from  doing  so,  because  the  judge  subsequently  signs 
the  bill,  and  it  is  stricken  from  the  record. 

"We  have  felt  no  hesitation  in  going  outside  of  the  motion, 
in  the  shape  in  which  it  was  submitted,  as  the  whole  ground 
was  covered  by  the  counsel ;  and  also  for  the  purpose  of  giv- 
ing a  full  expression  of  our  views  in  relation  to  the  construc- 
tion of  the  two  statutes,  and  of  indicating  the  course  to  be 
pursued  in  certain  cases  falling  within  the  act  of  1814. 

The  motion  must,  as  we  have  already  said,  be  allowed. 
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PERRINE  vs.  THE  FIREMAN'S  INSURANCE   COM- 
PANY OF  MOBILE. 

1.  When  a  creditor  has  in  his  possession  money  or  property  of  the  principal 

debtor's,  which  he  may  rightfully  retain  and  appropriate  to  the  satisfaction  of 
his  debt,  without  violating  any  duty  or  subjecting  himself  to  an  action,  and, 
instead  of  retaining  it,  he  suffers  it  to  pass  into  the  hands  of  the  principal, 
the  surety  is  thereby,  to  that  extent,  dischai^ed. 

2.  The  act  of  1841  amending  the  charter  of  the  Fireman's  Insurance  Company 

of  Mobile,  (Acts  of  1840-41,  p.  18,)  makes  it  optional  with  the  Company  to 
prohibit  the  transfer  of  stock  by  stockholders  who  are  indebted  to  it ;  but 
until  that  option  is  made,  no  lien  is  created  upon  the  stock  of  a  stockholder, 
and  consequently  no  right  to  retain  it  for  the  satisfaction  of  debts  due. 

3.  If  the  Company  does  not  actually  fix  its  lien  upon  the  stock  of  a  stockholder 
who  is  its  debtor,  by  refusing  to  permit  its  transfer,  and  no  requisition  is 
made  upon  the  Company  by  the  surety,  to  refuse  to  permit  its  transfer  for 
his  protection,  the  Company  may  allow  the  transfer  to  be  made,  without 
losing  any  right  against  the  surety. 

Error  to  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  Lyman  Gibbons. 

This  was  an  action  of  assumpsit  by  the  Fireman's  Insurance 
Company  of  Mobile  against  Perrine,  as  endorser  of  a  note 
for  $180,  made  by  one  Jeanarett,  dated  the  9th  of  April,  1847, 
payable  to  the  defendant  eight  months  after  date,  at  the  Bank 
of  Mobile,  and  endorsed  by  the   defendant  to  the  plaintiflfe. 

The  plaintijafs  proved  demand  and  notice,  and  rested  their 
cause. 

The  defendant  proved,  that,  sometime  in  the  year  1839, 
Jeanarett  became  indebted  to  plaintiffs  for  ten  shares  of  the 
stock  of  the  Company,  and  that  he  (Perrine)  became  his  secu- 
rity, and  as  such  endorsed  his  note  for  the  amount ;  that  the 
note  was  renewed  from  time  to  time,  until  1847,  when  the 
note  sued  on  was  given,  and  was  the  last  renewal  of  said  in- 
debtedness. 

The  defendant  then  read  in  evidence  the  second  section  of 
an  act  of  the  legislature,  passed  in  1841,  amending  the  char- 
ter of  plaintifis,  which  is  in  these  words : 

"  Sec.  2.  And  be  it  further  enacted^  That  each  and  every 
stockholder  shall  be  individually  and  personally  liable  at  law, 
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as  well  as  in  equity,  (in  addition  to  the  securities  given,)  for 
the  amount  of  instalments  due  upon  each  share  of  the  stock 
of  said  Company,  until  the  capital  stock  is  paid  in  full ;  and 
the  Board  of  Directors  of  said  Company  may,  at  its  option, 
retain  the  dividends,  and  prohibit  the  transfer  of  the  stock 
belonging  to  any  stockholder  who  may  be  indebted  to  said 
Company  for  loans,  or  otherwise." 

This  amendment  the  Company  accepted,  but  no  by-law  or 
resolution  was  ever  passed,  declaring  that  they  would  retain 
dividends  or  prohibit  the  sale  of  stock  by  the  stockholders  in 
debt  to  the  Company. 

Defendant  then  proved,  that,  in  the  year  1844,  the  said 
Jeanarett  still  owned  the  said  ten  shares  of  stock,  and  they 
stood  in  his  name  on  the  plaintiffs'  books,  and  that  he  still 
owed  the  plaintiffs  the  same  debt,  for  which  this  suit  is  brought, 
and  for  which  defendant  was  surety ;  notwithstanding  which, 
the  plaintiffs  permitted  the  said  Jeanarett  to  sell  his  stock  to 
a  third  person,  which  he  did,  and  the  stock  was  assigned  and 
transferred  on  the  books  of  the  plaintiffs,  to  the  name  and 
account  of  the  purchaser,  by  the  plaintiffs,  without  the  knowl- 
edge or  consent  of  the  defendant. 

Upon  this  evidence,  the  court  charged  the  jury  : 

That  the  statute  made  it  optional  with  the  plaintiffs  to  claim 
a  lien  on  the  stock ;  and  as  they  had  never  exerted  that  right, 
and  had  not  exercised  the  option  spoken  of  in  the  statute, 
making  the  stock  of  Jeanarett  liable  for  his  debt,  that  no 
actual  lien  attached  in  favor  of  the  Company  while  the  stock 
belonged  to  Jeanarett,  until  the  exercise  of  the  right  by  the 
Company ;  and  that  the  defendant,  therefore,  was  not  injured 
by  their  permitting  the  transfer  to  be  made,  and  he  could 
not  set  this  up  as  a  defence  to  the  action,  unless  he  first 
showed  that  he  had  called  upon  the  Company  to  exercise  the 
right,  and  they  refused  to  do  so. 

To  this  charge  the  defendant  excepted,  and  here  assigns 
the  same  for  error. 

John  T.  Taylok,  for  plaintiffs  in  error. 
W.  BOYLES,  contra. 

PHELAN,  J.' — Where  a  creditor  has  the  means  of  satis- 
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fection  in  his  hands,  and  chooses  not  to  retain  it,  bnt  suffera 
it  to  pass  into  the  hands  of  the  principal,  the  surety  to  that 
extent  will  be  discharged.  This  is  a  well  established  princi- 
ple. But  will  this  principle  apply  to  the  case  of  the  plaintiff 
in  error? 

What  are  we  to  understand  by  the  terms  "  means  of  satis- 
faction in  his  hands  ?"  It  does  not  signify  that  whenever  a 
creditor  happens  to  come  into  actual  possession,  or  be  in  ac- 
tual possession  of  money  or  property  of  his  principal  debtor, 
whose  debt  is  past  due,  he  must  seize  and  retain  it ;  and  that, 
if  he  does  not  do  so,  he  will  lose  his  remedy  against  a  surety. 
If  this  were  so,  a  bank  which  received  the  money  of  the 
principal  on  deposit,  would  be  bound  to  refuse  to  pay  it  over 
on  demand,  or  otherwise  release  the  surety ;  or  a  creditor, 
who  borrowed  the  horse  of  his  principal  debtor  to  ride  a 
few  miles,  would  not  be  allowed  to  surrender  him  back, 
without  incurring  the  same  consequence.  "  Means  of  satis- 
faction in  his  hands,''  then,  signifies,  property  or  money  of 
the  principal  debtor  in  his  lawful  possession,  which  he  may 
rightfully  retain  and  appropriate  to  the  satisfaction  of  his 
debt,  without  violating  any  duty  or  subjecting  himself  to  an 
action ;  in  other  words,  there  must  be  a  lien  in  his  favor  on 
the  property  in  his  hands,  conferred  either  by  law  or  the 
owner,  which  is  defined  to  be  a  right  of  retainer. 

What  were  the  facts  in  regard  to  the  stock  of  Jeanarett,  at 
the  time  he  transferred  it,  and  when  he  owed  the  Company 
the  debt  for  which  plaintifl:'  in  error  was  surety  ?  Did  the 
Insurance  Company  then  have  any  lien  upon  his  stock  for  the 
debt  he  then  owed  ?  The  statute  makes  it  optional  with  the 
Company,  "to  retain  dividends,  and  prohibit  transfers  of 
stock,"  by  those  stockholders  who  may  be  indebted.  Until 
that  option  is  made,  no  lien  is  created.  To  say  that  the  words 
of  the  statute  create  a  lien  of  themselves,  would  be  to  de- 
stroy the  right  of  option,  which  is  expressly  given.  Until 
such  option  is  exerted,  no  lien  is  created  upon  the  stock  of 
a  stockholder,  and  consequently  no  right  to  retain  the  same 
for  the  satisfaction  of  debts  due.  By  allowing  the  stock  to 
be  transferred,  without  making  choice  to  retain  it  for  the 
satisfaction  of  debts  due,  the  Company  did  no  more  than 
exert  a  lawful  privilege ;  and  if  so,  they  could  not  thereby 
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forfeit  any  right  they  had  to  look  to  the  surety.  That  it 
would  be  the  right  of  a  surety,  in  such  a  case,  to  call  upon 
the  Company  to  retain  the  dividends,  or  prohibit  the  transfer 
of  the  stock  of  a  stockholder  for  his  protection,  seems  con- 
sistent with  principle ;  and  if  the  Company  should  refuse  or 
neglect  to  do  so  when  called  upon,  they  would  lose  their 
remedy  against  him ;  just  as  a  creditor  may  be  required  by  a 
surety  to  sue  the  principal,  and  if  he  neglects  to  do  so,  and 
the  principal  becomes  insolvent,  the  surety  is  discharged. 
But  if  the  Company  did  not  actually  fix  its  lien  on  the  stock, 
by  refusing  to  permit  it  to  be  transferred,  because  the  owner 
was  its  debtor ;  or,  if  no  requisition  was  made  upon  the  Com- 
pany by  the  surety  to  refuse  for  his  protection  to  permit  his 
principal  to  transfer,  the  Company  might  lawfully  allow  the 
transfer  to  be  made,  without  losing  any  right  to  go  upon  the 
surety. 

The  charge  of  the  court  is  altogether  consistent  with  these 
views,  and  the  judgment  below  is  therefore  affirmed. 


NIOLIN  vs.  HAMNER 

1.  A  sheriff  may,  by  leave  of  the  court,  amend  his  return  on  an  execution,  pend- 

ing a  motion  against  him  for  failing  to  pay  over  the  money  collected  on  it 

2.  A  levy  and  sale  of  property  under  execution  is  a  satisfaction  of  it  ^ro  tanto, 
if  the  property  is  subject  to  the  execution ;  but  if  it  is  not  in  fact  subject,  the 
party  having  the  better  legal  right  may  appear  before  the  court,  and  claim 
the  money,  which  is  then  no  satisfaction  of  the  execution,  nor  even  a  credit  to 
be  applied  to  it. 

Error  to  the  Circuit  Court  of  Wilcox. 
Tried  before  the  Hon.  Ezekiel  Pickens. 

This  was  a  proceeding  by  way  of  rule  or  motion  in  the 
court  below,  against  the  defendant  in  error  as  sheriff  of  Wil- 
cox county,  for  failing  to  pay  over  money  alleged  to  have  been 
collected  by  him  on  an  execution  in  his  hands  in  favor  of  the 
plaintiff  in  error  against  one  Williams.  The  defendant  acknow- 
ledged service  of  the  notice  of  said  motion,  and  appeared  in 
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court,  and  moved  for  leave  to  amend  his  return  on  said  execu- 
tion ;  the  court  granted  him  leave,  and  he  accordingly  amended 
his  return  on  the  execution  above  named,  as  well  as  on  one 
other  also  in  his  hands  at  the  same  time  against  said  Wil- 
liams. 

The  record  shows,  that  the  plaintiff's  motion  was  then  sub- 
mitted to  the  jury  on  issue  joined,  and  a  verdict  was  returned 
for  the  defendant  A  judgment  was  thereupon  rendered 
against  the  plaintiff  for  costs  of  the  proceeding. 

On  the  trial  of  the  said  motion,  a  bill  of  exceptions  was 
taken,  by  which  it  appears,  that  while  the  executions  above 
named  were  in  the  defendant's  hands,  he  levied  on  fifteen 
bales  of  cotton,  as  the  property  of  the  said  Williams,  and 
sold  the  same  for  $420,  The  plaintiff's  execution  was  for  the 
sum  of  $398xVo  J  with  interest  from  the  5th  of  October,  1851, 
with  $8y2„V  costs.  This  execution  came  to  the  defendant's 
hands  on  the  27th  of  October,  1851,  and  was  returned  by  him 
with  the  following  endorsement,  viz :  "  This  Ji.  fa.  is  entitled 
to  a  credit  of  $166xVo  ^odi  the  proceeds  of  fifteen  bales  of 
cotton,  from  a  balance  left  in  my  hands  after  paying  two  other 
fi.fas.  in  my  hands,  Dec.  13th,  1851 ;  also  all  costs  up  to  this 
date,  Dec.  13th,  1851." 

(Signed)        "  Geo.  M.  Hamner,  Sh'ff." 

One  other  execution,  in  the  case  of  The  State  v.  Walker 
Williams  et  al.,  was  in  the  sheriff's  hands  at  the  time  of  the 
sale  of  the  cotton,  which  was  for  the  sum  of  $20  fine,  with 
$55tVo  costs.  This  execution  was  issued  and  received  by 
the  sheriff  the  4th  day  of  November,  1851,  on  which  was 
found  the  following  return,  viz :  "  Satisfied  this  ji.  fa.  from 
the  proceeds  of  the  sale  of  fifteen  bales  of  cotton,  levied  on 
under  another  ^.ya.,  Dec.  13th,  1851. 

"Geo.M.  Hamner,  Sh'ff." 

The  plaintiff  claimed  that  the  whole  of  the  proceeds  of  the 
cotton  belonged  to  his  execution,  and  a  motion  to  have  the 
proceeds  thus  applied  was  incorporated  in  his  motion  against 
the  defendant.  The  sheriff  asked  and  obtained  leave  of  the 
court,  on  a  showing  made  by  him  for  that  purpose,  to  amend 
his  returns  on  the  foregoing  executions,  so  as  to  make  them 
read  that  there  was  no  property  of  defendant,  Williams,  found 
in  his  county,  out  of  which  to  make  the  money  which  they 
called  for. 
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The  sheriff  showed  to  the  court,  as  a  predicate  for  the 
leave  which  he  obtained  to  amend  his  return,  that  when  he 
levied  on  and  sold  said  cotton,  he  believed  it  to  belong  to  said 
Williams,  it  being  marked  in  his  name ;  that  after  said  cotton 
was  sold,  and  the  money  in  his  hands,  the  said  Williams,  in 
his  character  of  trustee  for  his  children,  notified  him  that  the 
cotton  was  not  his  in  fact,  but  belonged  to  him  as  said  trustee 
for  said  children ;  and  he  claimed  the  proceeds  as  such  trus- 
tee, and  forbid  his  paying  the  proceeds  to  any  other  person ; 
that  he  investigated  the  facts  on  which  the  claim  was  based, 
and  found  it  to  be,  as  he  believed,  a  valid  and  legal  claim, 
and  to  this  effect  was  he  advised  by  his  counsel. 

The  court,  on  this  showing,  granted  the  leave  to  amend  the 
returns  as  aforesaid,  and  decided  that  the  plaintiff  could  not 
succeed  on  his  motion  on  the  facts  then  before  the  jury. 

To  the  ruling  of  the  court  in  permitting  the  defendant  to 
amend  his  return  as  aforesaid,  and  also  on  the  plaiutiff 's  mo- 
tion on  the  facts  in  evidence,  the  plaintiff  excepted,  and  here 
assigns  the  same  for  error. 

G-EO.  W.  GrAYLE,  for  plaintiff  in  erro^ : 

1.  A  levy  may  be  made  on  property  exempt  from  execu- 
tion, unless  defendant  asserts  his  privilege.     10  Ala.  370. 

2.  As  to  money  collected  and  not  paid  over,  see  9  Ala.  484; 
13ib.360;  ib.  526. 

3.  The  defendant  in  execution  is  discharged  by  the  levy, 
sale  and  return  of  satisfaction.  18  Ala.  672;  14  ib.  49  ;  ib. 
541 ;  9  Johns.  E,  96. 

4.  It  cannot  be  said  that  the  return  is  a  mistake.  6  Ala. 
Eep.  248. 

5.  As  to  sheriff's  amending  his  returns,  see  7  Ala.  830 ; 
but  it  will  not  relieve  him  from  liability.  6  Ala.  248 ;  16  ib. 
243  ;  4  Ark.  184. 

6.  See  Clay's  Digest,  217  §  81 ;  ib.  218  §  83. 

7.  See  3  vol.  U.  S.  Digest,  436  §  198;  ib.  437  §  233. 

8.  The  judgment  is  against  Niolin  for  costs,  and  this  is 
clearly  error.     16  Ala.  614, 

Watts,  Judge  &  Jackson,  contra : 

1.  The  pendency  of  a  suit  or  motion  against  a  sheriff  does 
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not  deprive  the  court  of  the  power  to  permit  him  to  amend 
his  return,  by  which  he  is  sought  to  be  charged ;  and  the 
amended  return  operates  as  if  made  in  the  first  instance.  10 
Ala.  678 ;  16  ib.  605 ;  7  ib.  830 ;  4  ib.  534. 

2.  This  power  was  rightfully  exercised  in  this  case ;  but  if 
it  was  not,  it  is  a  discretionary  power,  the  exercise  of  which 
is  not  revisable  on  error.  If  the  court  should  refuse  to  exer- 
cise it  in  a  proper  case,  mandamus  would  lie  to  compel  its 
exercise.  If  an  amendment  were  improperly  allowed,  the 
sheriff  would  be  liable  on  the  false  return.  In  this  case,  if 
the  property  was  really  liable  to  the  execution,  the  sheriff 
would  be  liable  for  not  having  made  the  money,  notwithstand- 
ing his  amended  return. 

GIBBONS,  J.— The  cases  of  Hodges  et  al.  v.  Laird,  10 
Ala.  678,  and  Governor,  &c.,  v.  Bancroft  et  al.,  16  Ala.  605, 
axe  entirely  decisive  of  the  question  as  to  the  power  of  the 
court  to  permit  the  sheriff  to  amend  his  return ;  and  such 
amended  return,  when  made,  relates  back  to  the  date  of  the 
original  return,  and  is  in  all  respects  substituted  for  it.  After 
the  return  of  the  sheriff  in  the  present  case  was  amended, 
then  the  plaintiff  had  no  evidence  from  it  upon  which  to  base 
his  motion.  He  was  proceeding  upon  a  rule  against  the  sheriff 
for  not  paying  over  money  collected  on  an  execution,  when 
the  return  of  the  sheriff,  after  it  was  amended,  showed  that 
no  money  whatever  had  been  collected. 

But  it  is  insisted,  that  the  facts  of  the  case  did  not  author- 
ize the  court  to  grant  leave  to  the  sheriff  to  amend  his  return ; 
that  although  the  return  was  amended,  still,  the  rights  of  the 
parties  were  not  changed  thereby,  inasmuch  as  there  had  been 
a  sale  of  the  property  levied  on,  without  any  claim  put  in,  or 
motion  from  any  one  that  it  was  not  liable  to  the  execution ; 
and  that  the  sale  of  the  property,  under  such  circumstances, 
was  a  satisfaction  of  the  execution,  to  the  extent  of  the  nett 
proceeds  of  the  sale. 

It  is  undoubtedly  true,  as  a  general  rule,  that  when  pro- 
perty is  levied  on  and  sold  under  an  execution,  it  is  a  satis- 
faction of  the  execution,  to  the  extent  of  the  proceeds  of  the 
sale ;  but  this  principle  only  applies  where  the  property  so 
levied  on  and  sold  is  subject  to  the  execution.     The  rule 
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would  doubtless  be  the  same,  if  the  property  levied  on  and 
sold  was  not,  in  strict  law,  subject  to  levy  and  sale,  if  the  real 
owner  did  not  appear  before  the  proceeds  were  appropriated 
and  paid  over.  But  when  money  is  realized  from  a  levy  and 
sale  of  property,  not  in  fact  subject  to  the  particular  execu- 
tion under  which  it  is  sold,  the  party  having  the  better  legal 
right  can,  at  any  time  before  the  money  is  paid  over,  appear 
before  the  court  and  claim  the  money ;  and  in  that  case,  it  is 
no  satisfaction  of  the  execution  under  which  it  was  sold,  or 
even  a  credit  to  be  applied  to  it.  This  often  happens,  as  be- 
tween creditors  of  the  same  debtor.  Although  property  may 
be  sold  under  a  junior  judgment  or  execution,  a  creditor  hav- 
ing an  older  lien  may  come  in  and  take  the  money,  Camp- 
bell, use,  &c.,  V.  Spence,  4  Ala.  543.  We  see  no  reason  why 
the  same  principle  would  not  apply,  where  the  sheriff  had 
sold  property  in  which  the  defendant  in  execution  had  no 
interest  whatever.  If  the  real  owner  chooses  to  waive  the 
tort  of  the  sheriff,  and  claim  the  money  in  his  hands,  if  his 
claim  is  founded  in  right,  the  sheriff,  in  our  opinion,  may 
submit  to  his  demands,  pay  him  the  money,  and  thereby  avoid 
the  liability  that  he  had  incurred  by  the  sale  of  the  proper- 
ty. This  line  of  conduct  the  sheriff  could  adopt  only  on 
his  own  responsibility.  If  the  property  was  in  fact  subject 
to  levy  and  sale  under  the  execution,  the  plaintiff  has  his 
remedy  by  proceeding  against  him  for  a  false  return.  But  the 
mere  fact  that  the  property  has  been  sold  by  the  sheriff,  does 
not,  in  our  opinion,  necessarily  operate  a  satisfaction  of  the 
execution  under  which  it  was  sold,  to  the  extent  of  the  pro- 
ceeds of  the  sale  ;  nor  does  it  place  the  funds  necessarily  be- 
yond the  control  of  the  sheriff,  so  that  he  cannot  give  them 
to  the  rightful  owner. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
court  below  is  affirmed. 
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CAVE  vs.  WEBB  et  al. 

1.  When  tlie  bill  contains  no  equity,  it  is  good  ground  for  dissolving  an  injunction, 

even  in  vacation,  if  an  answer  has  been  filed. 

2.  In  revising  the  action  of  the  primary  courts,  the  Appellate  Court  reverses,  af- 

firms or  modifies  their  judgments  and  decrees,  without  regard  to  the  reasons 
upon  which  they  are  predicated ;  and  if  the  primary  court  has  arrived  at  a 
correct  result,  although  the  reasons  assigned  for  it  may  be  insufficient,  the 
constant  practice  is  to  affirm. 

3.  The  law  of  set-off  is  the  same  in  equity  as  at  law,  unless  there  are  some  pecu. 

liar  circumstances,  or  natural  equity,  growing  out  of  the  mutual  transactions 
or  condition  of  the  parties,  which  would  require  the  interposition  of  a  court 
of  equity,  and  which  a  court  of  law  could  not  regard.  •  ;?>  :  i  inn  ' 

Appeal  from  the  Chancery  Court  of  DeKalb. 
Heard  before  the  Hon.  David  G.  Ligon. 

This  bill  was  filed  by  the  plaintiff  in  error  against  George 
W.  Webb,  Clement  G.  Lanier,  Dent  Lamar  and  others,  to 
obtain  an  injunction  against  a  judgment  at  law.  An  injunc- 
tion was  awarded  on  the  filing  of  the  bill ;  and  after  the 
answers  came  in,  the  cause  was  submitted  to  the  Chancellor, 
on  motion  to  dismiss  the  bill  for  want  of  equity,  or,  if  this 
motion  was  overruled,  to  dissolve  the  injunction  on  the  bill 
and  answers.  The  Chancellor  held,  that  the  bill  contained 
equity,  but  dissolved  the  injunction;  and  the  complainant 
appealed  from  the  order  dissolving  the  injunction. 

The  allegations  of  the  bill  are,  that  Lanier  obtained  a  judg- 
ment in  the  Circuit  Court  of  Autauga,  against  the  complain- 
ant and  one  William  H.  Bryant,  for  $300  yVo  besides  costs, 
on  the  18th  of  August,  1842 ;  that  before  the  rendition  of 
this  judgment,  Lanier  owed  one  James  Hester  about  $600, 
and  Hester  owed  complainant,  and  complainant  and  said 
Bryant,  about  $550;  that  before  the  rendition  of  said  judg- 
ment, complainant  transferred  to  Lanier  his  said  debts  on 
Hester,  and  Lanier  promised,  in  consideration  of  $100  out  of 
the  amount  collected,  to  collect  and  secure  the  debts  on  Hes- 
ter, and  pay  over  the  proceeds  to  complainant ;  that  Hester 
was  at  that  time  considered  good,  and,  with  ordinary  dili- 
gence, the  money  might  have  been  collected  out  of  him ;  that 
Lanier  fraudulently  made  a  bargain  with  Hester,  for  the  com- 
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promise  of  his  own  indebtedness  to  the  latter  at  $300,  in 
consideration  of  his  indulgence  to  Hester  on  the  debts  trans- 
ferred by  complainant ;  that  Hester  soon  became  insolvent, 
and  left  the  State ;  that  said  debts  due  from  Hester  to  com- 
plainant, and  to  complainant  and  Bryant,  are  still  unpaid,  and 
belong  exclusively  to  complainant ;  that  complainant  resided 
for  many  years  in  Autauga  county,  and  never  heard  of  said 
judgment,  until,  on  the  18th  of  May,  1848,  an  execution  was 
issued  thereon,  and  sent  to  DeKalb  county ;  that  George  W. 
Webb  pretended  to  own  and  control  said  execution ;  that 
complainant  refused  to  pay  said  execution,  whereupon  one 
Mooney,  confederating  with  Webb,  and  falsely  representing 
that  if  complainant  would  give  his  note  for  the  amount  of  the 
execution,  with  Mooney  as  surety,  he  would  have  time  to 
prepare  his  defence  against  it,  and  would  not  be  precluded 
from  doing  so  by  giving  the  note  ;  that  being  induced  by 
these  representations,  complainant  gave  his  note  to  Webb, 
with  Mooney  as  security,  for  $463  yVo  j  the  amount  of  said 
judgment,  interests  and  costs:  that  Webb  purchased  said 
judgment  for  an  inadequate  consideration,  and  with  full  no- 
tice, from  one  Dent  Lamar,  without  recourse ;  that  Webb  has 
obtained  judgment  on  said  note,  and  is  attempting  to  enforce, 
the  collection  of  it  by  execution.  .*. 

Lanier's  answer  admits  complainant's  indebtedness,  and  the 
rendition  of  judgment,  as  alleged;  also  admits  that  Hester 
once  held  his  note  for  about  $500 ;  avers  that  the  charges  of 
the  bill  in  relation  to  his  transactions  with  Hester,  respecting 
the  notes  transferred  to  him  by  complainant,  are  untrue ;  that, 
in  1841,  complainant  proposed  to  him  to  let  him  (Lanier)  have 
notes  on  Hester,  in  favor  of  complainant,  and  of  complainant 
and  Bryant,  to  set  off  against  his  debt  to  Hester,  and  also  a 
note  on  one  John  Hewitt  for  about  $400 ;  that  respondent  in- 
formed complainant  that  he  had  been  notified  by  one  Anthony 
Smith,  that  the  note  of  Hester  had  been  transferred  to  him ; 
that  complainant  endorsed  the  notes,  dating  the  endorsement 
prior  to  the  notice  of  transfer;  that  the  note  which  Hester 
held  on  respondent  was  payable  to  one  Powell,  who  assigned 
it  to  Hester ;  that  respondent  took  Hester's  notes  with  reluc- 
tance, after  complainant  had  promised  to  give  him  $100  of 
the  amount  collected  ;  that  Smith  threatened  respondent  with 
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suit,  to  avoid  which  and  the  perpetration  of  a  firaud  by  setting 
up  the  ante-dated  endorsements,  respondent  paid  Smith,  and 
gave  the  notes  back  to  complainant  within  a  month  after 
their  reception ;  that  either  complainant  or  Bryant  (respondent 
speaks  from  information,)  brought  suit  on  these  notes  in  the 
Circuit  Court  of  Autauga,  and  obtained  judgment;  that  when 
he  returned  said  notes,  respondent  accounted  with  complain- 
ant, by  giving  him  credit  on  another  debt,  and  paid  over  the 
balance  in  cash ;  that  all  allegations  in  the  bill  contrary  to  the 
statements  of  the  answer  are  untrue ;  that  complainant  was 
insolvent  when  he  left  Autauga,  and  had  been  so  for  several 
years,  and  this  was  the  reason  why  no  execution  on  the  judg- 
ment had  been  issued  against  him. 

L.  E.  Pabsons  and  John  White,  for  plaintiff  in  error : 
The  question  whether  the  bill  contains  equity,  is  not  before 
the  court.  The  only  question  which  the  court  can  now  re- 
vise, arises  on  the  sufl&ciency  of  the  answer.  It  is  insisted, 
that  the  answer  of  Lanier  does  not  deny  all  the  allegations  of 
the  bill,  which  constitute  the  case  presented  by  it.  The 
equity  of  the  bill  consists  in  these  two  facts :  That  Lanier  had 
received  from  complainant  certain  demands  on  Hester,  which 
he  had  collected,  or  ought  to  have  collected ;  and  that  when 
the  execution  was  sent  up  to  DeKalb,  Webb  and  Mooney  got 
the  new  note  from  complainant,  upon  a  promise  that  his 
rights  growing  out  of  this  equity  should  not  be  interfered 
with.  The  answer  of  Lanier  denies  only  one  of  these  facts, 
and  says  he  has  no  knowledge  of  the  other ;  it  is,  therefore, 
insufi&cient  to  dissolve  the  injunction.  Moore  v.  Barclay  & 
Spence,  16  Ala.  165. 

A.  J.  Walker,  contra  ; 

1.  All  the  material  facts  of  the  bill  are  denied  by  Lanier, 
who  alone,  from  the  nature  of  the  transactions,  could  have  a 
knowledge  of  them.  Dunlap  v.  Clements,  7  Ala.  539 ;  liong 
V.  Brown,  4  ib.  622. 

2.  The  bill  does  not  make  out  a  case  in  which  the  com- 
plainant is  entitled  to  relief  in  chancery,  because  it  does  not 
aver  the  insolvency  of  Lanier.  It  does  not  allege,  that  Lanier 
took  the  notes  on  Hester  as  a  payment  of  Lanier's  debt  against 
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Cave,  or  as  collateral  security,  or  that  be  made  any  agreement 
to  appropriate  the  money,  when  collected,  to  the  payment  of 
complainant's  debt  to  Lanier.  Chancery  cannot  allow  a  set- 
off, when  there  are  unconnected  debts,  no  mutual  credit,  and 
no  averment  of  insolvency.  2  Story's  Equity  89  §  1434 ; 
Tuscumbia  R.  R.  Co.  v.  Rhodes,  8  Ala.  206 ;  French  v.  Grar- 
ner,  7  Porter  549. 

3.  The  claim  attempted  to  be  set  off  here,  is  a  mere  right 
to  recover  unliquidated  damages ;  and  chancery  has  no  more 
power  to  allow  such  a  set  off,  than  a  court  of  law  has.  Dun- 
can V.  Lyon,  3  Johns.  Ch.  Rep.  351. 

CHILTON,  C.  J.— We  have  uniformly  held,  that  if  a  bill 
contained  no  equity,  it  was  good  ground  for  dissolving  an  in- 
junction, and  this  even  in  vacation,  if  an  answer  was  filed. 
Nelson  et  al.  v.  Dunn  et  al.,  15  Ala.  Rep.  512.  So,  also, 
it  is  the  settled  rule,  that  when  this  court  is  called  upon 
to  revise  the  action  of  the  primary  court,  it  reverses,  af- 
firms, or  modifies  the  judgment  or  decree  of  such  primary 
court,  without  regard  to  the  reasons  upon  which  such  judg- 
ment or  decree  may  be  predicated,  except  so  far  as  such 
reasons  may  serve  to  aid  us  in  forming  just  views  respecting 
the  correctness  of  the  conclusion  attained ;  and  if  the  court 
has  arrived  at  a  correct  result,  although  the  reasons  assigned 
for  it  may  be  deemed  insufiicient,  the  constant  practice  is  to 
affirm  ;  for  having  arrived  at  the  true  point  of  destination,  it 
were  useless  to  go  back,  and  travel  the  ground  over,  because 
the  court  failed  to  reach  it  by  the  direct  road.  So,  in  this 
case,  although  the  court  might  improperly  have  dissolved  the 
injunction,  so  far  as  its  action  was  predicated  upon  the  answer 
of  Lanier ;  yet,  if  the  bill  be  wanting  in  equity,  there  is  a 
sufficient  ground  to  sustain  the  dissolution,  as  it  shows  that 
the  injunction  should  never  have  been  granted,  and  conse- 
quently should  not  be  reinstated. 

Turning  to  the  merits  of  the  case  upon  the  equity  of  the 
bill,  it  is  very  clear  that  it  contains  no  equity.  The  effort  is 
to  establish  a  set-off,  which,  if  it  exists  at  all,  existed  before 
the  rendition  of  the  judgment,  and  might,  if  valid,  have  been 
pleaded  at  law.  No  ground  is  shown  why  the  complainant 
may  not  resort  to  his  action  at  law,  to  recover  upon  the  con* 
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tract  which  he  made  with  Lanier,  in  respect  to  the  collection 
of  the  notes  placed  in  his  hands  on  Hester.  It  is  not  pre- 
tended that  they  were  received  in  payment,  or  as  collateral 
security,  or  that  the  proceeds,  when  received,  were,  by  the 
agreement  between  complainant  and  Lanier,  to  be  applied  to 
the  payment  of  the  account  due  complainants.  On  the  con- 
trary, the  bill  expressly  avers,  that  Lanier  agreed  to  collect 
and  secure  the  demands  out  of  Hester,  in  consideration  of 
$100  to  be  paid  out  of  the  collections,  and  to  pay  the  same 
to  the  complainant.  It  then  charges  Lanier  with  making  a 
fraudulent  use  of  the  claims,  by  giving  day  of  payment,  as  a 
means  of  extinguishing  an  indebtedness  of  his  own  to  Hester 
at  a  discount,  and  failing  to  use  due  diligence  in  their  collec- 
tion, whereby  said  claims  of  complainant's  remain  uncollected ; 
and  that,  in  the  mean  time,  Hester  has  become  insolvent. 
There  is  no  averment  that  Lanier  is  insolvent,  or  that  Webb  is 
insolvent ;  so  that,  for  any  breach  of  contract  in  regard  to  the 
collection  of  the  notes  on  Hester,  the  complainant  may  bring 
his  action,  and  recover  damages.  But  these  damages  can  no 
more  be  set  off  in  equity,  than  at  law ;  for  the  rule  is  the  same 
in  both  courts,  unless  there  be  some  peculiar  circumstance,  or 
natural  equity,  growing  out  of  the  mutual  transactions  or  con- 
dition of  the  parties,  which  would  require  the  interposition  of 
a  court  of  equity,  and  which  a  court  of  law  could  not  regard. 
McKinley  v.  Winston,  19  Ala.  Rep.  301 ;  2  Story's  Eq.  Jur. 
§  1434,  et  seq. ;  Donalson's  Ex'r  v.  Pope  &  Posey,  13  Ala.  Rep. 
752  ;  Tuscumbia  R.  R.  Co.  v.  Rhodes,  8  ib.  206 ;  French  v. 
Garner,  7  Por.  Rep.  549.  In  the  case  before  us,  no  equitable 
circumstance  is  alleged,  going  beyond  the  statute  of  set  off, 
and  which  could  give  the  court  of  equity  jurisdiction  inde- 
pendently of  the  statute ;  and  inasmuch  as  the  set  off  is  not 
warranted  by  the  statute,  it  follows  that  the  bill  contains  no 
equity  ;  consequently,  the  complainant  has  no  right  to  com- 
plain of  the  dissolution  of  an  injunction,  when  the  court 
should  have  gone  farther,  and  dismissed  his  bill. 
Let  the  decree  be  afl&rmed,  with  costs. 
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CHAPMAN,  Governor,  &c.  vs.  SPENCE  et  al. 

1.  A  writ  in  the  name  of  "  Reuben  Chapman,  Governor,  <fec.,"  is  his  individual 
suit,  and  will  not  support  a  declaration  in  the  name  of  "  Reuben  Chapman, 
Governor  of  the  State  of  Alabama." 

2-  When  there  is  a  total  departure  from  the  writ,  it  is  not  necessary  to  plead  it 
in  abatement,  but  the  declaration  may  be  stricken  from  the  files  on  motion. 

3.  When  suit  is  brought  for  the  use  of  a  third  person,  he  cannot  use  the  name  of 
one  nominal  plaintiff  in  the  writ,  and  another  in  the  declaration  ;  the  nominal 
plaintiff  bemg  an  indispensable  party,  the  variance  is  fatal. 

Error  to  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  Egbert  Dougherty. 

Debt  on  a  sheriff  's  bond,  against  him  and  his  sureties. 
The  writ  is  in  the  name  of  "Eeuben  Chapman,  Governor,  &c.^ 
who  sues  for  the  use  of  the  Branch  of  the  Bank  of  the  State 
of  Alabama  at  Decatur;"  and  the  declaration  is  in  the  name 
of  "Reuben  Chapman,  Governor  of  the  State  of  Alabama, 
and  successor  in  office  of  Benjamin  Fitzpatrick,  who  sues  for 
the  use  of  the  Branch  of  the  Bank  of  the  State  of  Alabama 
at  Decatur." 

The  defendants  below  moved  to  strike  the  declaration  from 
the  files,  because  there  was  no  writ  in  the  case  which  would 
support  it,  and  because  it  was  a  gross  departure  from  the  writ 
on  file.  The  motion  was  allowed,  and  the  declaration  order- 
ed to  be  stricken  from  the  files  ;  whereupon  the  plaintiff  took 
a  non-suit,  with  leave  to  move  to  set  it  aside  in  this  court. 

L.  E.  Parsons  and  John  White,  for  plaintiff  in  error : 
1.  It  is  impossible,  we  think,  to  hold  that  the  writ  in  this- 
case  will  not  authorize  the  declaration  which  was  struck  from 
the  files.  The  writ  was  issued  April  13, 1848 ;  and  the  court 
will  judicially  take  notice  that  Reuben  Chapman  was  gover- 
nor  at  the  date  of  the  writ.  The  endorsement  of  the  cause  of 
action  is  thus  stated ;  "  The  within  action  is  founded  on  the 
official  bond  of  said  Spence,  as  sheriff  of  Talladega  county," 
&c.,  "payable  to  Benjamin  Fitzpatrick,  Governor,  and  his 
successors  in  office."  This  was  not  a  variance.  Caldwell  v^ 
Branch  Bank  at  Mobile,  11  Ala.  551.     The  statute  requires- 


JANUARY  TERM,  1853.  589 

Chapman,  Governor,  4c,  t.  Spenee  et  al. 


the  sheriff's  bond  to  be  made  payable  "  to  the  governor  for 
the  time  being,  and  his  successors  in  office ;"  it  does  not  add 
the  words,  "of  the  State  of  Alabama."  The  case  of  Bagby 
V.  Baker,  18  Ala.,  does  not  apply  to  this  at  all. 

2.  If  there  is  any  variance  at  all,  it  is  so  slight  that  the 
court  should  have  permitted  an  amendment.  The  statute  pro- 
vides, "  that  the  party  may  amend,  by  the  record,  any  mistake 
in  the  christian  name  or  surname  of  either  party."  If  the 
writ  is  a  part  of  the  record  for  the  purpose  of  sustaining  a 
motion  to  strike  out  the  declaration,  is  it  not  also  for  the  pur- 
pose of  amendment  ?  Clay's  Digest  821,  §  50 ;  11  Mass.  388 ; 
11  Ala.  549. 

3.  If  there  is  anything  in  the  objection,  it  ought  to  have 
been  pleaded  in  abatement.  If  a  corporation  sue  or  is  sued 
by  a  wrong  name,  to  take  advantage  of  the  misnomer,  it  must 
be  pleaded  in  abatement,  and  not  in  bar.  Angell  and  Ames 
on  Corporations  514 ;  1  Chitty's  Pleadings  440;  Bankof  Utica 
V.  Smalley,  2  Cowen  778 ;  Medway  Manuf.  Co.  v.  Adams,  10 
Mass.  360.  A  variance  between  the  writ  and  declaration  must 
be  pleaded  in  abatement,  9  Porter  195 ;  9  Ala.  866 ;  3  ib. 
164;  ib.  741.  And  the  statute  is  to  the  same  effect.  Clay's 
Digest  335,  |  123.  The  usee  is  the  real  party  plaintiff;  he  is 
responsible  for  the  costs,  and  alone  interested  in  the  suit. 

Rice  &  Morgan,  contra : 

1.  The  governor  of  the  State  of  Alabama  is  a  corporation 
sole.  Article  4  of  the  Constitution,  §  1 ;  Governor  v.  Allen 
&  McMurdie,  8  Humph.  176;  Bagby  v.  Baker,  18  Ala.  653. 

2.  The  writ  cannot  be  considered  as  brought  in  the  name 
of  the  governor  of  the  State  of  Alabama ;  it  is  the  individual 
suit  of  Reuben  Chapman.  The  words,  "Governor,  &c.,"used 
in  the  writ,  are  mere  surplusage,  or  a  descriptio  personce.  18 
Ala.  658 ;  6  ib.  387 ;  4  Rand.  359.  When  the  suit  is  by  the 
governor  as  an  officer,  or  as  a  corporation  sole,  the  name  of 
the  individual  is  surplusage,  and  may  be  stricken  out.  Bagby 
V.  Chandler,  8  Ala.  230.  Strike  out  "Reuben  Chapman" 
in  this  case,  and  the  writ  is  a  nullity.     20  Ala.  576. 

3.  Asporporation,  whether  aggregate  or  sole,  can  only  sue 
in  the  name  given  it  by  law.  4  Rand.  359 ;  2  Bacon's  Abr. 
440,  444. 
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4.  A  writ  in  favor  of  an  individual  will  not  sustain  a  de- 
claration in  favor  of  an  officer  or  corporation.  Such  declar- 
ation is  a  nullity,  and  may  be  so  treated.  1  Ala.  74 ;  4  ib. 
120;  11  ib.  618;  18  ib.  395  ;  1  ib.  525  ;  2  Dev.  Law  R.  156. 

5.  The  writ  shows  who  are  the  parties  to  the  suit,  and  these 
parties  cannot  be  changed.  A  writ  by  one  man  will  not 
authorize  a  declaration  by  another.  All  the  pleadings  must 
be  in  the  name  of  the  parties  shown  by  the  writ.  A  stranger 
cannot  be  permitted  to  intervene.     16  Ala.  813. 

6.  A  writ  or  process  is  necessary  to  give  the  court  jurisdic- 
tion ;  and  it  only  confers  jurisdiction  over  the  defendant,  as  to 
the  plaintiff  in  the  writ.  The  court  cannot  compel  the  de- 
fendant to  plead  or  demur  to  a  declaration  by  another  plain- 
tiff.   2  Dev.  Law  R.  156. 

7.  The  objection  was  beyond  the  power  of  amendment ;  the 
declaration  introduced  an  entirely  new  and  different  plaintiff. 
1  Ala.  525 ;  18  ib.  395 ;  ib.  653 ;  2  Dev.  Law  R.  161. 

8.  The  objection  was  properly  taken  by  motion  to  strike 
the  declaration  from  the  files.  The  plaintiff  never  filed  any 
declaration  at  all,  and  how  could  the  defendant  plead  in  abate- 
ment ?  This  is  not  the  case  of  a  variance  between  the  writ 
and  declaration ;  but  it  is  the  bringing  in  of  a  new  party  plain- 
tiff, when  there  has  been  no  abatement  by  death  or  otherwise. 
3  Ala.  154 ;  16  ib.  813 ;  3  Stew.  322.  The  rule  which  requires 
a  variance  between  the  writ  and  declaration  to  be  pleaded  in 
abatement,  applies  to  only  three  classes  of  cases :  1.  Where 
the  identity  of  the  parties  is  admitted,  but  there  is  a  mistake 
in  the  name ;  2.  Where  the  form  of  the  action  is  changed ; 
3.  Where  the  plea  gives  the  plaintiff'  a  better  writ.  18  Ala. 
395. 

9.  The  motion  to  strike  the  declaration  from  the  files  was 
addressed  to  the  discretion  of  the  court,  and  cannot  be  revised 
on  error.  9  Ala.  866 ;  4  ib.  118 ;  9  Porter  232.  The  case 
last  cited  also  shows,  that  the  endorsement  of  the  cause  of 
action  is  no  part  of  the  writ. 

LIGON,  J. — That  the  governor  of  this  State  is  a  corpora- 
tion sole,  which  can  never  die,  but  exists  by  constant  succes- 
sion of  some  individual  to  the  office,  is  a  proposition  which  at 
this  day  will  scarcely  be  doubted.     The  Grovernor  v.  Allen 
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&McMurdie,  8  Humph.  176;  Polk  v.  Plummer  et  al.,  2 
Humph,  506.  But  this  is  to  be  understood  of  the  officer,  and 
not  of  the  person ;  so  that  when  a  bond,  required  by  law  to 
be  made  payable  to  the  governor  of  the  State,  and  his  succes- 
sors in  office,  is  made  payable  to  a  particular  individual  by 
the  style  of  governor,  the  bond  must  be  regarded  as  payable 
to  the  officer,  and  not  to  the  person ;  and  a  suit  brought  upon 
it  by  the  governor,  in  his  name  and  style  as  such,  for  the  use 
of  the  party  injured  by  the  breach  of  it,  will  be  sufficient. 
For  this  reason,  also,  a  suit  brought  on  such  bond  in  the  name 
of  the  individual  who  fills  the  office  at  the  time  the  bond  was 
made  or  the  suit  instituted,  without  employing  his  corporate 
style  and  name  in  connection  with  it,  would  be  the  suit  of  the 
person,  and  not  of  the  officer,  and  consequently  would  be 
bad.  Bagby,  use  &c.  v.  Baker,  18  Ala.  653 ;  Bagby  v. 
Chandler  &  Chandler,  8  Ala.  230. 

If,  then,  a  writ  be  issued  in  the  name  of  the  person  who 
holds  the  office  of  governor  for  the  time  being  when  it  is 
commenced,  and  at  the  same  time  describing  him  by  his  offi- 
cial or  corporate  name,  the  name  of  the  individual  may  be 
regarded  as  surplusage,  and  if  stricken  out  would  not  invali- 
date the  process.     Bagby  v.  Chandler,  supra. 

But,  if  the  individual  name  is  used,  and  the  constitutional 
and  legal  style  of  the  officer  be  so  imperfectly  set  out  that  it 
cannot  be  looked  upon  as  the  suit  of  the  officer,  the  proceed- 
ings must  be  regarded  as  that  of  the  individual.  For  when 
it  is  necessary  to  retain  the  name  of  the  individual,  in  order  to 
validate  the  writ,  it  will  be  treated  as  his  suit.  Bagby,  use  &c. 
v.  Baker,  supra. 

By  our  constitution,  the  corporate  style  and  designation  of 
the  governor  is,  "  The  Governor  of  the  State  of  Alabama.'* 
Constitution  of  Ala.,  Art.  4,  Sec.  1.  By  him,  in  this  style, 
all  suits  must  be  brought  which  he  is  authorized  to  institute, 
whether  for  the  benefit  of  the  State,  or  for  individuals ;  and 
to  him,  by  this  style,  all  bonds,  recognizances,  &c.,  must  be 
made  payable,  in  order  to  render  them  good  as  statutory 
obligations. 

A  material  departure  from  it  in  the  writ,  would  render  that 
process  bad,  and  subject  it  to  be  quashed  on  the  proper  plea ; 
and  an  imperfect  description  of  it  in  a  bond  or  recognizance, 
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would  prevent  the  penalty  from  being  enforced  under  a  statu- 
tory remedy,  if  that  remedy  differed  from  the  one  given  by 
the  common  law  on  instruments  of  the  same  class. 

In  order  to  ascertain  whether  the  writ  in  this  case  issued 
at  the  suit  of  the  governor  of  the  State  of  Alabama  in  his 
official  capacity,  or  whether  it  is  to  be  regarded  as  the  suit  of 
Reuben  Chapman  as  an  individual,  it  must  ba  tested  by  the 
rules  above  laid  down. 

Can  the  name  of  Reuben  Chapman  be  stricken  from  this 
writ,  without  invalidating  it  as  a  process  of  the  court.  To 
render  a  process  good,  it  is  necessary,  among  other  things, 
that  it  be  certain  as  to  the  person  suing  it  out.  If  it  be  so 
uncertain  in  this  respect,  that  it  cannot  be  ascertained  from 
the  writ  itself,  who  is  the  plaintiff  in  the  action,  it  is  invalid 
as  a  process,  and  the  defendant  is  not  bound  to  answer  to  it. 
Strike,  then,  the  name  of  Reuben  Chapman  from  this  writ, 
and  it  will  run  in  the  name  of  "  Grovernor,  &c.,"  a  designation 
entirely  too  uncertain  for  us  to  say  who  is  meant  by  it.  But 
strike  this  uncertain  description  from  it,  and  it  is  a  good  writ, 
in  which  Reuben  Chapman  is  the  plaintiff',  for  the  use  of  the 
Branch  of  the  Bank  of  the  State  of  Alabama  at  Decatur. 

The  writ  being  in  the  name  of  Reuben  Chapman,  in  his  indi- 
vidual capacity,  will  not  support  a  declaration  in  the  name  of 
''  the  Governor  of  the  State  of  Alabama."  The  departure  is 
total,  and  there  was  no  necessity  to  plead  it  in  abatement.  A 
motion  to  strike  the  declaration  from  the  files  was  proper,  and 
there  was  no  error  in  allowing  it.  Curry  v.  Paine,  3  Ala.  154 ; 
Reid  &  Co.  v.  McLeod,  20  Ala.  576. 

The  fact  that  the  usee  is  the  same  both  in  the  writ  and  de- 
claration, cannot  prevent  this  result ;  for  his  right  of  recovery 
necessarily  depends  upon  that  of  the  principal  plaintiff,  as, 
without  him,  he  has  no  standing  in  court.  He  is  not  allowed 
to  sue  in  his  own  name ;  and  although  he  may  use  that  of  the 
payee  or  obligee  in  the  bond,  against  the  latter's  consent,  where 
the  whole  interest  in  the  demand  belongs  to  the  usee,  still,  as 
there  is  no  assignment,  the  payee  is  an  indispensable  party. 
The  usee,  therefore,  will  not  be  allowed  to  set  up  his  right 
under  one  payee  or  obligee  in  his  writ,  and  under  another, 
and  a  different  one,  in  the  declaration. 

The  judgment  below  must  be  affirmed,  and  the  non-suit  be 
allowed  to  stand. 
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VAUGHAN   AND  nATCHEK,  Adm'bs.,  vs.  HOLMES' 
AND  WEST'S  HEIRS. 

1.  When  land  is  sold  by  au  adiniuisti-ator  under  au  order  ot  tin-  Court  wf  Pro- 
bate, it  is  bound  for  the  payment  of  the  purchase  money  until  a  decree  is 
made  divesting  the  l^al  title ;  and  if  the  purchaser  dies  before  a  d^ree  is 
rendered,  the  right  which  his  heirs  liavc  to  demand  a  legal  title  on  the  pay- 
ment of  the  notes  given  by  the  deceased  for  the  purchase  money,  is  equita- 
ble assets  of  his  estate,  which  neither  the  Court  of  Probate  nor  the  Court  of 
Chancery  can  direct  to  be  appropriated  to  the  payment  of  the  notes  in  prefer- 
ence to  the  other  debts  of  the  estate. 

..  In  such  case,  the  Court  of  Probate,  under  the  power  conferred  on  it  by 
statute  for  the  sah^  of  lands,  may  direct  the  sale  of  the  decedent's  inchoate 
equity. 

.".  A  bill  filed  by  the  two  administi-at^^rij,  askiug  that  the  land  might  be  resold 
on  the  same  terms  and  conditions  as  at  the  first  sale,  in  order  that  the  pur- 
eiiase  money  might  meet  the  payment  of  the  notes  executed  by  the  deceased 
purchaser,  and  alleging  that  hia  property,  exclusive  of  the  land,  was  not 
sufficient  to  pay  all  his  debts,  is  without  equity. 

Error  to  the  Chancery  Court  of  Dallas. 
Heard  before  the  Hon.  James  B.  Clark. 

This  bill  was  tiled  by  the  udrninistrator  of  Bethel  iiolmes 
and  the  administrator  of  William  M,  West,  against  the  heirs 
of  Holmes  and  the  heirs  of  West.  It  alleges,  that  said 
Holmes  died  seized  of  certain  lands,  which  were  exposed  to 
sale  by  his  administrator  under  an  order  of  the  Court  of 
Probate ;  tliat  William  M.  West  was  the  highest  bidder  at 
said  sale,  and  executed  two  notes  for  the  purchase  money, 
one  payable  on  the  1st  January,  1858,  and  the  other  on  the 
1st  January,  1854;  that  .said  West  afterwards  died,  before 
the  administrator  had  reported  said  sale  to  the  Court  of  Pro- 
bate, and  had  the  legal  title  vested  in  hira ;  that  since  the 
death  of  said  West,  said  administrator  has  reported  said  sale 
to  the  Court  of  Probate,  stating  in  his  report  the  death  of 
West  since  the  sale ;  that  said  report  was  approved  and  con- 
firmed by  said  court,  but  no  decree  was  made  vesting  the 
legal  title  to  the  land  in  the  heirs  of  said  West ;  that  the 
property  of  West,  exclusive  of  these  lands,  is  not  sufficient 
to  pay  all  his  debts,  including  the  notes  for  the  purchase  of 
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said  lands ;  that  it  will  be  necessary  for  his  administrator  to 
sell  these  lands,  after  the  title  is  vested  in  West's  heirs,  to 
pay  the  purchase  money  and  other  debts  of  the  estate ;  and 
that  it  is  desirable  to  have  the  lands  sold  on  the  same  terms 
and  conditions  as  at  the  first  sale  when  West  purchased,  so 
that  the  purchase  money  may  meet  the  payment  of  the  notes 
executed  by  West. 

Service  of  the  bill  was  regularly  perfected  on  all  the  de- 
fendants, and  a  guardian  ad  litem  appointed  for  those  who 
were  minors,  who  filed  the  usual  answer.  All  the  allegations 
of  the  bill  are  fully  sustained  by  proof;  and  one  witness, 
who  is  conversant  with  the  value  of  the  lands,  &c.,  swears, 
that  they  would  bring  more,  if  sold  on  a  credit  so  as  to  meet 
the  notes  given  by  West  for  the  purchase  money,  than  if  sold 
for  cash. 

On  the  final  hearing,  the  Chancellor  dismissed  the  bill,  with 
costs ;  and  this  decree  is  assigned  for  error. 

William  Hunter,  for  plaintiffs  in  error,  contended : 

1.  That  if  the  Court  of  Probate,  under  its  statutory  pow- 
ers, could  sell  the  equity  which  West's  heirs  had  in  the  land, 
and  if  that  remedy  were  as  complete  as  the  remedy  in  equity, 
that  statutory  remedy  would  not  take  away  the  jurisdiction 
of  equity.  When  the  statute  made  lands  assets,  liable  to  the 
debts  of  the  estate,  the  jurisdiction  of  equity  over  assets 
attached,  to  aid  the  administrator  in  applying  them  to  debts. 

2.  That  a  sale  of  the  equity  by  the  Court  of  Probate  would 
not  answer  the  purpose.  The  purchaser  could  get  no  title, 
except  in  equity ;  and  no  one  would  give  a  full  price  for  a 
mere  equity,  which  was  still  liable  for  the  unpaid  purchase 
money.  There  is  no  dispute  about  the  facts :  it  is  a  friendly 
suit,  and  all  the  parties  interested  join  in  asking  relief. 

GOLDTHWAITE,  J.— The  land  is  unquestionably  bound 
for  the  purchase  money,  until  a  decree  is  made  divesting  the 
legal  title,  (Foster  v.  Trustees  of  the  Athenaeum,  3  Ala.  302 ;) 
and  the  only  interest  which  the  heirs  of  West  have  in  the 
land,  is  the  right  to  demand  a  legal  title  upon  the  payment 
of  the  notes  given  by  their  intestate  for  the  purchase  money. 
This  right  is  equitable  assets,  belonging  to  the  estate  of  West, 
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and  if  sold,  the  proceeds  must  be  appropriated  in  the  same 
manner  as  other  assets  belonging  to  the  estate ;  and  neither 
the  Probate  Court  nor  the  Court  of  Chancery  would  have 
the  right  to  direct  the  appropriation  of  these  assets  to  the 
payment  of  the  notes  for  the  purchase  money  given  by  West, 
in  preference  to  the  other  demands  against  his  estate.  We 
can  see  very  clearly  that  the  sale  of  an  equity  of  this  nature 
by  the  Probate  Court  might,  upon  the  case  made  by  the  bill, 
greatly  prejudice  the  estate ;  and  if  the  question  was  before 
us  for  the  first  time,  we  should  be  disposed  to  hold,  that 
that  court  could  not,  under  the  authority  given  it  for  the  sale 
of  lands,  direct  the  sale  of  an  inchoate  equity  like  this ;  but 
the  rule  has  been  too  firmly  settled  by  the  former  adjudica- 
tions of  this  court,  to  allow  us  to  depart  from  it.  Perkins  v. 
Winter,  7  Ala.  855 ;  Duval  v.  The  P.  &  M.  Bank,  10  ib. 
636 ;  Duval  v.  McLosky,  1  ib.  708 ;  Jennings  v.  Jenkins,  9 
ib.  285. 

To  avoid  the  injurious  results  of  this  rule,  application  is 
made  to  the  Court  of  Chancery,  to  invest  the  heirs  of  West 
with  the  legal  title  to  the  lands,  with  the  view  of  benefitting 
that  estate,  by  thus  putting  the  lands  in  a  condition  as  to 
title  which  would  hold  out  stronger  inducements  to  pur- 
chasers. In  other  words,  the  court  is  asked  to  take  the  legal 
title  from  the  heirs  of  Holmes,  and  vest  it  in  the  heirs  of  West, 
in  order  to  increase  the  assets  of  the  last  estate.  The  mort- 
gagor cannot  come  into  a  court  of  equity  to  redeem,  without 
the  payment  of,  or  the  offer  to  pay,  the  mortgage  debt ;  and  so, 
if  the  application  had  been  made  directly  by  the  heirs  of 
West,  to  invest  them  with  the  legal  title,  in  order  that  they 
might  sell  the  lands,  the  court  would  not  aid  them  until  the 
purchase  money  had  been  paid.  Suppose  the  heirs  of  Holmes 
divested  of  the  legal  title,  and  the  lands  sold  under  the 
decree,  at  a  less  sum  than  the  amount  for  which  they  were 
already  bound,  on  the  notes  given  on  the  first  sale ;  the  last 
buyer,  on  the  payment  of  the  purchase  money,  would  get 
the  title,  and  for  the  difference  in  amount  between  the  two 
sales,  the  only  security  would  be  the  notes  of  West.  It  is 
no  answer  to  say  this  will  not  happen.  The  operation  of  the 
decree  would  be,  to  deprive  those  interested  in  the  estate  of 
Holmes  of  a  separate  and  distinct  security  for  the  purchase 
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money.  They  have  a  right  to  all  the  securities  which  the 
law  allows  them,  and  the  Court  of  Chancery  cannot  impair 
this  right  for  the  benefit  of  third  persons.  The  fact  that  the 
administrator  of  Holmes  joins  in  the  application,  can  make 
no  difference,  as  he  does  not  represent  the  interest  of  the  heir 
in  the  real  estate,  except  so  far  as  he  is  authorized  to  do  so 
by  the  statute.  Any  other  person  might  as  well  make  the 
application  as  he.  There  would  be  no  difficulty,  if  the  heir 
was  of  full  age,  and  consented ;  but  she  is  a  minor,  and  can- 
not consent  to  an  act  which  would  not  result  to  her  benefit ; 
and  the  court,  acting  as  the  guardian  of  her  interests,  would  not 
become  the  instrument  to  deprive  her  of  her  rights,  and,  if 
injured,  turn  her  over  to  the  personal  representative  for  re- 
dress. The  bill  shows  that  the  heir  of  Holmes  is  the  widow 
of  West ;  but  that  cannot  change  the  case,  as  it  also  appears 
that  the  latter  left  a  child,  who  is  made  a  party,  and  Mrs. 
West,  as  the  only  heir  of  her  father's  estate,  may  have  a 
greater  interest  in  preserving  the  lien,  than  in  discharging  it 
as  one  of  the  parties  interested  in  the  estate  of  her  husband. 
The  case  may  be  a  hard  one  upon  the  estate  of  West ;  but 
upon  the  case  made,  equity  could  not  give  relief. 

The  decree  of  the  Chancellor  must  be  affirmed,  with  the 
costs  of  this  court,  against  the  plaintiffs  in  error. 


COLEMAN  vs.  HAIK. 

When  land  is  sold  by  the  sheriff  under  execution;  as  the  property  of  the  de- 
fendant therein,  which  is  at  the  time  in  the  actual  possession  of  another, 
claiming  bona  fide  to  hold  it  in  his  own  right,  whether  by  color  of  paper  title 
or  otherwise,  the  purchaser  acquires  only  a  right  of  property,  connected  with 
a  I'ight  of  possession,  which  can  only  be  enforced  by  action  at  law,  and  cac 
neither  be  sold  nor  asserted  by  force. 

Error  to  the  Circuit  Court  of  Sumter. 
Tried  before  the  Hon.  Turner  Eeavis. 

Trespass  to  try  titles,  by  Coleman  against  Hair. 
Saxon  &  Saxon  (use  of  Myer)  brought  suit  by  attachment 
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against  Horrisberger  &  Brother,  in  the  Circuit  Court  of  Sum- 
ter, on  the  7th  day  of  September,  1849,  and  afterwards 
recovered  judgment.  The  writ  of  attachment  was  levied 
upon  the  locus  in  quo,  7th  September,  1849. 

Prior  to  the  attachment,  to-wit,  in  August  and  September, 
1849,  Horrisberger  &  Brother  had  made  certain  deeds  in  trust 
to  Hair,  as  trustee,  making  provision  for  the  payment  of  their 
creditors.  Under  and  by  virtue  of  these  deeds.  Hair,  the 
#u3tee,  made  public  sale,  pursuant  to  the  terms  of  the  deeds 
in  trust,  of  the  trust  property,  and  among  other  things  the 
lot  of  land  sued  for,  situate  in  tha  town  of  Livingston.  At 
this  sale,  one  Jackson  bid  off  the  lot,  under  these  circum- 
stances: Hair,  the  trustee,  told  him  that  the  premises  of 
Horrisberger  &  Brother  were  about  to  be  sold,  and  to  go  up 
and  buy  them ;  and  that  if  he,  Jackson,  did  not  want  them, 
that  he,  Hair,  would  take  them  oflf  his  hands  at  his  bid. 
There  was  proof  conducing  to  show  that  the  sale  was  public, 
and  fairly  made  in  all  other  respects.  Ustick,  Avho  was  the 
auctioneer,  testified  to  this  effect.  Jackson  paid  no  money 
on  his  bid,  which  was  twenty  dollars,  but  received  a  deed  for 
the  lot  from  Hair,  as  trustee,  and  at  the  same  time  made  a 
deed  back  to  Hair  for  the  same.  The  lot  was  worth  about 
two  hundred  dollars.  Jackson  considered  himself  bidding 
for  the  accommodation  of  Hair,  but  felt  that  he  had  a  perfect 
right  to  keep  the  land,  if  he  wished  to  do  so. 

The  deeds  in  trust  from  Horrisberger  &  Brother  to  Hair, 
trustee,  contain  provisions  which,  it  is  not  denied,  make  the 
deeds  fraudulent  on  their  face. 

After  the  recovery  of  judgment  in  the  attachment  suit  of 
Saxon  &  SaxoD,  (use  of  Myer,)  against  Horrisberger  &  Bro., 
the  land  in  controversy  was  sold  by  the  sheriff  of  Sumter 
county,  and  purchased  by  Myer,  on  the  4th  February,  1851, 
while  Hair,  the  purchaser  from  Jackson,  who  purchased  at 
the  trust  sale  as  aforesaid,  was  in  possession  of  the  premises, 
and  was  afterwards  sold  by  Myer  to  Coleman,  the  plaintiff 
below,  on  the  4th  July,  1851. 

On  this  state  of  facts,  the  court  charged  the  jury : 

That  the  deeds  in  trust  from  Horrisberger  &  Brother  to 
Hair  were  fraudulent  on  their  face,  and  Hair  could  not,  there- 
fore, either  directly  or  indirectly,  derive  a  good  title  fjpom 
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them ;  but,  notwithstanding,  if  Hair,  at  the  time  of  the  con- 
veyance by  Myer  to  the  plaintiff,  was  in  the  actual  possession 
of  the  lots  in  controversy,  under  a  fair  sale,  made  in  pursu- 
ance of  the  deeds  in  trust,  and  in  good  faith,  openly  and 
publicly,  claimed  the  title  to  them,  the  plaintiff  could  not 
recover. 

To  this  charge  plaintiff'  excepted,  and  requested  the  court 
to  charge : 

That  the  deeds  in  trust  being  fraudulent  on  their  face,  if 
they  believed  the  evidence  of  Jackson  and  Ustick,  as  to  the 
mode  in  which  the  said  Hair  acquired  title,  the  title  of  the 
defendant  is  not  such  as  to  prevent  a  recovery  by  plaintiff. 

This  charge  the  court  refused,  and  plaintiff  excepted.       ;** 

The  charge  given,  and  the  refusal  to  charge  as  requested, 
are  assigned  for  error. 

A.  A.  Coleman,  for  plaintiff  in  error. 
K.  H.  Smith,  contra. 

PHELAN,  J. — It  is  not  important  to  consider,  in  this  case, 
whether,  admitting  that  the  deeds  in  trust,  under  which  he 
derives  title,  are  fraudulent  on  their  face.  Hair's  possession  of 
the  land  in  controversy  is  adverse  in  respect  to  Myer,  the 
purchaser  at  the  sheriff's  sale,  or  such  as  can  ripen  by  lapse 
of  time  into  a  good  title  against  him. 

Whether  this  be  so  or  not,  it  is  clear,  beyond  dispute,  that 
the  possession  acquired  by  Hair  under  his  purchase  from 
Jackson,  who  purchased  at  the  trust  sale,  if  acquired  bona 
fide,  is  such  a  possession  as  cannot  be  taken  away  by  strong 
hand,  without  the  commission  of  a  trespass ;  in  other  words, 
it  cannot  lawfully  be  taken  away,  except  by  suit. 

The  sheriff  could  lawfully  sell  under  the  levy  of  the  at- 
tachment, and  the  judgment  consequent  upon  it;  and  the 
purchaser,  if  there  was  no  one  in  possession,  or  only  a  mere 
trespasser,  would  acquire  the  right  to  go  and  take  possession, 
or,  if  resisted  by  a  mere  trespasser  setting  up  no  claim,  might 
vindicate  that  possession  by  force. 

But  if,  at  the  time  of  the  sale  by  the  sheriff,  there  was  any 
one  in  possession,  claiming  bona  fide  to  hold  in  his  own  right, 
whether  by  color  of  paper  title  or  otherwise,  the  sale  of  the 
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sheriff  could  not  affect  that  possession,  but  would  convey  a 
right  of  property  only,  connected  with  a  right  of  possession, 
which  could  only  become  possession  itself  by  means  of  an 
action  at  law.  In  such  a  juncture,  the  law  will  allow  neither 
a  sale  of  this  right,  nor  the  assertion  of  it  by  strong  hand. 
The  first  would  lead  to  maintenance,  and  the  last  to  violence 
and  breach  of  the  peace. 

For  authorities  in  support  of  the  foregoing  rales  of  law, 
see  Dexter  v.  Nelson,  6  Ala.  68 ;  Abercrombie  v.  Baldwin, 
15  Ala.  363  ;  Pryor  v.  Butler,  9  Ala.  409 ;  Herbert  v.  Han- 
rick,  16  Ala.  581. 

Tried  by  these  rules,  the  charge  of  the  court  below  was 
proper,  and  the  charge  asked  by  plaintiff  was  properly  re- 
fused. 

Let  the  judgment  below  be  affirmed. 


BECTON  vs.   FERGUSON. 


1.  In  this  State,  the  presumptiou  arisiog  from  color  indicatiug  African  descent  is, 
that  the  person  is  a  slave ;  but  thb  presumption,  like  all  others,  may  be  re- 
butted by  proof)  and  the  sufficiency  of  such  proof  is,  in  all  cases,  a  question 
for  the  jury. 

2.  The  presumption  of  slavery  arising  from  color  may  be  rebutted  otherwise  than 

by  proof  of  emancipation. 

3.  An  assignment  of  a  judgment  is  not  required  to  be  under  seal. 

Error  to  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  Nathan  Cook. 

This  was  a  proceeding  by  garnishment  in  the  court  below, 
instituted  by  the  plaintiff  in  error  against  the  defendant  in 
error,  calling  upon  him  to  answer,  according  to  the  statute  in 
such  cases  made  and  provided,  what  he  was  indebted  to  one 
Jeter. 

The  garnishee  appeared  in  obedience  to  the  summons,  and 
answered  at  length,  detailing  various  transactions  with  the 
said  Jeter,  but  concluding  by  a  denial  of  indebtedness. 
Thereupon,  the  plaintiff  filed  an  affidavit,  denying  the  truth. 
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of  the  answer  of  the  garnishee,  and  prayed  that  an  issue  be 
made  up  to  try  the  question  of  indebtedness.  This  issue  was 
accordingly  made  under  the  direction  of  the  court,  and  a  trial 
was  had. 

In  the  answer  of  the  garnishee,  he  states,  that  the  said  Jeter 
"  is  a  colored  man,  and  keeps  a  blacksmith  shop,  and  acts  as 
a  foreman ;  that  he  is  under  the  impression  that  he  is  in  fact 
a  slave,  belonging  to  a  man  by  the  name  of  Jeter,  who  per- 
mits him  to  act  as  foreman."  The  garnishee  further  stated, 
that  the  said  Jeter  had  a  wife,  an  old  woman  named  Lydia, 
who  lived  also  as  a  free  woman,  and  whom  he  also  believed 
to  be  a  slave ;  that  the  woman  Lydia  was  a  midwife,  and  made 
considerable  money  by  that  business ;  that  he  made  an  ar- 
rangement with  the  said  Lydia,  that  he  would  permit  her  to 
redeem  a  certain  house  and  lot,  which  he  had  taken  from  the 
said  Jeter  to  indemnify  himself  for  liabilities  assumed  on  his 
account,  if  she  could  do  so ;  and  since  such  an  understanding 
with  her,  he  had  received  from  her  upwards  of  three  hundred 
dollars."  This  money  was  received  by  the  garnishee  since 
the  service  of  the  garnishment. 

On  the  trial,  the  plaintiff  offered  in  evidence  the  answer  of 
the  garnishee,  and  also  proved  that  the  defendant  had  paid  a 
judgment  recovered  many  years  ago  against  the  said  Jeter, 
out  of  moneys  received  at  the  time  of  such  payment  from  old 
Lydia,  and  that  this  judgment  was  one  of  the  claims  assumed 
by  the  defendant  at  the  time  that  he  had  a  settlement  with 
the  said  Jeter,  and  took  from  him  the  house  and  lot  above 
mentioned. 

The  defendant  offered  in  evidence  the  deed  of  the  said  Jeter 
and  one  Norris,  conveying  to  him  the  bouse  and  lot,  and  also 
the  assignment  of  the  said  judgment  to  him  when  he  paid  it, 
as  above  mentioned.  This  assignment  was  not  under  seal, 
and  the  plaintiff  objected  to  its  competency  for  that  reason. 
The  objection  was  overruled,  and  the  plaintiff  excepted. 

The  plaintiff,  for  the  purpose  of  raising  the  presumption 
that  the  said  Jeter  was  a  slave,  proved  that  he  was  a  colored 
man,  of  copper  complexion,  and  that  his  wife,  Lydia,  was  also 
a  colored  woman,  of  dark  complexion. 

The  plaintiff,  then,  in  order  to  rebut  the  presumption  of 
slavery,  proved  "  that  the  said  Jeter  had  been,  for  some  six- 
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teen  or  seventeen  years,  residing  in  the  town  of  Selma,  DaUaa 
county,  Ala.,  and  during  the  whole  of  that  time  had  been 
engaged  in  the  blacksmith  business,  working  and  trading  as 
a  free  man,  and  in  all  other  respects  holding  himself  out  to 
the  community  as  a  free  man ;  that  for  that  length  of  time 
the  witnesses  had  never  known,  or  heard,  that  any  person  had 
visited  Selma,  or  sent  any  one  to  Selma,  to  claim  or  demand 
the  said  Jeter  as  their  property,  nor  did  they  know  of  any 
person's  claiming  him  as  their  property.  This  was  all  the 
testimony  conducing  to  show  that  the  said  Jeter  was  a  slave, 
or  a  free  man  of  color." 

Upon  this  state  of  facts,  the  court  charged  the  jury: 
"  That  there  was  not  sufficient  evidence  before  them  to  re- 
but the  presumption  of  slavery,  arising  from  the  color  of  the 
said  Jeter ;  and  that  such  presumption  could  only  be  rebutted 
by  direct  evidence  of  emancipation,  by  act  of  the  legislature, 
or  otherwise ;"  to  which  charge  of  the  court  the  plaintiff  ex- 
cepted, and  here  assigns  the  same,  with  the  matters  excepted 
to  in  the  bill  of  exceptions,  for  error. 

Geo.  W.  Gayle,  for  plaintiff  in  error. 
Lapsley  &  Hunter,  contra. 

GIBBONS,  J.— We  do  not  think  the  charge  of  the  court 
below  can  be  sustained.  It  is  undoubtedly  true,  in  this  State, 
that  the  presumption  arising  from  the  color  of  a  person  indi- 
cating African  descent  is,  that  he  is  a  slave.  But  this,  like 
all  other  presumptions,  is  subject  to  be  rebutted  by  proof. 
Whether  it  was  sufficiently  rebutted  or  not  in  the  present  case, 
was  a  question  for  the  jury,  and  the  court  had  no  power  to 
withdraw  it  from  them.  The  statris  of  Jeter  was  one  of  the 
facts  involved  in  the  issue  which  the  jury  had  to  try;  and  it 
was  for  them,  and  not  for  the  court,  to  say  whether  he  was  a 
slave  or  a  free  man.  It  would  have  been  entirely  proper  for 
the  court  to  have  said  to  the  jury,  that  the  legal  presumption 
arising  from  the  color  of  Jeter  was,  that  he  was  a  slave ;  but 
farther  than  that  he  ought  not  to  have  gone.  The  eflfect  of 
the  proof  offered  to  rebut  the  presumption  arising  from  his 
color,  was  for  the  jury  to  decide. 

Again ;  the  language  of  the  charge  is,  that  "  the  presump- 
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tion  of  slavery  arising  from  his  color  could  only  be  rebutted 
by  direct  evidence  of  emancipation,  by  act  of  the  legislature, 
or  otherwise."  This  rule  we  consider  entirely  too  narrow. 
If  we  rightly  understand  it,  it  only  permits  the  presumption 
arising  from  color  to  be  rebutted  by  proof  of  emancipation. 
The  rule,  as  thus  laid  down,  would  not  meet  the  case  of  a 
person  that  was  born  free.  Such  a  person,  under  the  rule, 
would  have  no  means  of  rebutting  the  legal  presumption 
of  slavery.  We  see  nothing  in  the  present  record  that  mili- 
tates against  the  idea  that  Jeter  was  born  free.  The  effect 
of  the  rule  laid  down  was  entirely  to  exclude  from  the  con- 
sideration of  the  jury  the  whole  of  the  plaintiff's  evidence 
tending  to  rebut  the  presumption  of  slavery  arising  from  the 
color  of  Jeter.  This  evidence  we  consider  entirely  proper  on 
the  issue,  and  it  should  have  been  left  for  the  jury  to  give  it 
that  weight  to  which  they  thought  it  entitled.  As  above  re- 
marked, it  was  for  them  to  say  whether  the  presumption  aris- 
ing from  color  had  been  sufficiently  rebutted  or  not,  and  to 
determine  for  themselves,  on  the  evidence  before  them,  what 
was  the  actual  status  of  Jeter. 

There  was  no  error  in  permitting  the  assignment  of  the 
judgment,  offered  in  evidence  by  the  defendant,  to  be  read, 
as  such  assignments  are  not  required  to  be  under  seal.  Bra- 
han  &  Atwood  v.  Kagland,  3  S.  247. 

For  the  error  in  the  charge  of  the  court,  the  judgment  is 
reversed,  and  the  cause  remanded. 

ADAMS  vs.  GARRETT  AND  GARRETT.    2 

1.  A  complainant  cannot  set  up  one  contract  in  his  bill,  and  recover  upon  proof 
of  a  different  one. 

Error  to  the  Chancery  Court  of  Cherokee. 
Heard  before  the  Hon.  David  G-.  Ligon. 

L.  E.  Parsons  and  John  White,  for  plaintiff  in  error.    . 
J.  B.  Martin,  contra. 
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CfflXTON,  C.  J. — This  was  a  bill  in  chancery  by  Adams, 
who  is  the  plaintiff  in  error,  filed  in  the  Chancery  Court  of 
Cherokee  county,  against  Wm.  H.  and  Mary  Garrett.  Com- 
plainant alleges,  that  on  the  1st  February,  1841,  he  applied  to 
W.  H.  Garrett  to  borrow  some  money ;  that  said  Garrett  then 
loaned  him  the  sum  of  $150,  to  secure  the  repayment  of 
which,  with  interest,  he  delivered  to  Garrett  a  negro  man 
slave,  named  Perry,  to  be  controlled  by  and  to  serve  him 
at  the  rate  of  $100  per  annum ;  that  on  the  25th  June,  1841, 
he  obtained  a  further  loan  from  Garrett  of  $230,  which  was 
made  in  notes  of  the  United  States  Bank,  and  which,  at  that 
time,  were  passing  at  a  discount  of  about  fifty  per  cent.;  that 
he  was  induced  to  take  said  notes  upon  the  false  and  fraudu- 
lent assurance  of  Garrett,  that  the  notes  were  at  par  and 
equal  to  gold  and  silver,  and  thereupon  executed  to  Garrett 
a  bill  of  sale  of  said  boy,  signed  by  complainant,  James, 
Frances  J.  and  Alexander  S.  Adams,  conditioned  that  if 
either  of  said  parties  should  pay  Garrett,  at  any  time  there- 
after, $380,  he  should  return  them  the  said  slave,  and  on  his 
failure  to  do  so,  he  should  pay  them  for  him  the  sum  of 
$1200 ;  that  in  this  last  arrangement,  it  was  distinctly  agreed 
that  the  negro  was  to  remain  in  the  employment  of  Garrett, 
who  was  to  allow  one  hundred  dollars  per  annum  hire  for  him ; 
that  learning  that  the  United  States  Bank  notes  were  greatly 
below  par,  he  demanded  of  Garrett  to  take  them  back,  which  he 
refused ;  that  he  then  offered  to  refund  the  money  and  can- 
cel the  contract,  which  was  also  declined ;  and  despairing  of 
doing  any  thing  with  Garrett  in  relation  thereto,  he  used  said 
notes  at  a  discount  of  fifty  per  cent.,  obtaining  for  them  all 
that  they  were  worth ;  that  on  the  12th  June,  1844,  believ- 
ing that  Garrett  was  fully  paid  on  a  fair  settlement,  he  went 
to  him,  demanded  a  settlement  and  a  return  of  said  slave,  or 
that  Garrett  pay  him  $1,200 ;  but  his  demand  was  refused, 
and  he  was  informed  by  Garrett  that  on  the  24th  Nov.,  1843, 
the  interest  which  he  claimed  in  the  slave  had  been  assigned 
and  transferred  to  Mrs.  Mary  Garrett,  and  that  the  whole 
sum  was  due.  Complainant  made  a  similar  demand  of  Mrs. 
Garrett,  who  lik^ise  refused,  insisting  that  the  $380,  with 
the  interest  thereon,  should  first  be  paid. 

The  bill  prays  an  account  of  the  debt  and  interest,  and  of 
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the  hire  of  the  slave,  and  proposes,  should  any  thing  be  due 
to  defendants,  to  pay  it,  and  to  redeem  the  slave. 

The  answers  of  the  defendants  deny  that  there  was  any 
agreement  to  pay  $100  hire  per  year  for  the  negro  Perry, 
but  set  up  an  entirely  different  contract,  namely :  that  said 
William  Garrett  was  to  retain  the  negro  boy  Perry  until  the 
$380  was  paid  him,  and  for  his  annual  hire  was  to  discount 
the  interest  and  pay  to  the  complainant  twenty  dollars,  which 
would  amount  to  $50tVo-  They  deny  the  charges  as  to  any 
false  or  fraudulent  representations  concerning  the  United 
States  Bank  notes ;  aver  that  they  were  current  at  the  time  of 
the  transaction  in  Cherokee  county  at  par,  and  that  the  com- 
plainant passed  them  at  par,  thus  obtaining  for  them  a  value 
equal  to  what  he  alleges  they  were  represented  to  possess ; 
admit  that  complainant  demanded  a  settlement,  but  upon  the 
terms  and  basis  stated  in  his  bill ;  that  they  refused  to  settle, 
and  proposed  to  settle  according  to  the  contract  stated  in  their 
answer,  which  he  in  turn  declined ;  admit  the  hire  of  the 
slave  to  be  worth  $70  per  year ;  concede  the  execution  of  the 
bill  of  sale,  and  the  assignment  of  it  to  Mary  Garrett,  who 
now  holds  it,  together  with  the  negro,  which  she  proposes  to 
surrender  when  the  $380,  less  the  amount  to  be  annually  de- 
ducted by  way  of  hire  above  the  interest,  shall  be  paid. 

After  the  coming  in  of  the  answers,  complainant,  by  leave 
of  the  court,  filed  an  amendment  to  his  original  bill,  charging, 
among  other  things,  that  he  was  mistaken  in  his  original  bill 
in  charging  the  loan  to  have  been  made  by  AVilliam  H,  Gar- 
rett ;  that  it  was  in  fact  made  by  John  H.  Garrett,  and  the 
bill  of  sale  taken  in  William's  name  to  defraud  John's  cred- 
itors ;  that  complainant  agreed  to  pay  twenty  per  centum  per 
annum  upon  the  said  sum  so  borrowed,  which  agreement,  he 
insists,  was  usurious,  and  that  defendants  should  thereby  for- 
feit all  interest ;  and  prays  that  the  hire  of  the  slave  may  be 
ascertained  and  decreed  as  a  satisfaction  of  the  principal 
debt,  &c. 

The  defendants  repeat  the  contract  set  up  in  their  previous 
answer,  in  response  to  the  amendment,  insisting  also  that  the 
money  was  loaned  by  William.  • 

The  Chancellor,  upon  the  final  hearing  on  bill,  answers, 
exhibits  and  proof,  dismissed  the  bill. 
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Several  witnesses  were  examined  in  reference  to  the  Talue 
of  the  hire  of  the  slave  Perry,  who  generally  agree  in  assess- 
ing his  average  annual  hire  at  about  $80. 

As  to  the  terms  of  the  contract  between  the  parties  there  is 
the  following  proof:  Thomas  Garrett,  a  witness  for  com- 
plainant, states  that  he  was  present  at  an  interview  between 
the  complainant  and  the  defendant,  Mary;  that  complainant 
desired  to  have  a  settlement  with  her,  and  was  answered,  that 
she  was  willing  to  settle  with  him  according  to  contract.  He 
inquired  what  was  the  contract ;  she  replied  that  complain- 
ant was  to  give  twenty  per  cent,  on  the  money  loaned,  and 
she  was  to  give  $100  per  annum  for  the  hire  of  the  boy; 
thereupon  complainant  said  he  was  willing  to  pay  lawful  in- 
terest, and  tendered  her  one  hundred  and  fifteen  dollars, 
stating  that  according  to  his  (complainant's)  calculation,  there 
was  only  $111  due ;  that  the  reason  assigned  by  Adams  for 
refusing  to  pay  the  twenty  per  cent,  was,  that  he  had  taken 
depreciated  bills,  which  J.  H.  Garrett  had  refused  to  take 
back,  and  he  had  consequently  lost  by  it.  At  the  same  time 
this  witness  proceeds  to  state  that  Mary  Garrett  told  com- 
plainant she  owed  him  for  two  year's  hire  at  $20  per  year, 
and  tendered  him  forty  dollars,  stating  that  she  had  previ- 
ously paid  him  $20  for  the  first  year's  hire.  The  complain- 
ant admitted  that  he  had  received  $20  from  William  H.  Gar- 
rett, but  denied  that  it  was  on  account  of  the  hire. 

James  J.  Adams  testifies  that  the  contract  was  as  follows : 
W.  H.  Garrett  let  complainant  have  $380,  to  secure  which 
complainant  delivered  to  him  the  negro  man  Perry,  and  exe- 
cuted the  bill  of  sale  set  out  in  the  pleadings ;  that  Garrett 
was  to  allow  complainant  an  annual  hire  of  $100  for  said 
slave,  and  was  to  have  $20  per  $100  annually  as  interest  on 
the  loan ;  that  this  contract  was  made  between  the  witness, 
as  agent  for  complainant,  and  John  H.  Garrett,  acting  as 
agent  for  William  H.,  but  was  ratified  between  the  parties. 

The  proof  is  ample  to  show  that  Adams  used  the  United 
States  Bank  bills  at  par,  in  paying  off  an  execution  against 
him ;  and  as  to  the  terms  of  the  contract,  the  defendants  proved 
by  Lewis  H.  Covington,  that  he  was  present  at  the  interview 
deposed  to  by  Thomas  Garrett,  and  that  the  amount  tendered 
by  complainant  was  $111 ;  that  complainant  asked  William 
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H.  what  the  contract  was,  who  replied,  that  he,  Wilham,  was 
to  have  the  negro  for  the  interest  on  the  $380,  and  $20  to  be 
annually  paid  by  the  defendant  to  him ;  complainant  replied, 
that  such  was  the  contract,  but  insisted  he  should  not  be 
bound  by  it,  in  as  much  as  said  William  H.  Grarrett  had  not 
paid  him  as  much  money  as  he  had  promised.  This  witness 
also  testifies,  that  Mrs.  Grarrett  then  tendered  to  complainant 
forty  dollars  for  the  two  years,  hire  of  the  slave,  which  was 
refused  by  complainant.     This  is  all  the  proof. 

We  fully  concur  in  the  opinion  of  the  Chancellor,  that  the 
proof  in  this  case  fails  to  establish  the  contract  set  up  in  the 
bill,  and  which  the  answers  positively  deny.  The  case  of  the 
complainant  is  made  to  rest  upon  the  testimony  of  one  wit- 
ness, James  J.  Adams,  who  made  the  contract  with  John  H. 
Garrett,  and  which  he  says  was  ratified  by  William  H.;  but 
we  can  readily  perceive  how  he  may  mistake  the  extent  of 
the  ratification  between  the  parties  themselves,  as  to  that  por- 
tion of  the  agreement  which  was  not  embraced  in  the  wri- 
ting. The  testimony  of  this  witness  is  corroborated  by  Thomas 
Garrett ;  but  we  think  the  evidence  of  this  latter  witness  is 
neutralized  by  that  of  Covington,  who  was  present  at  the 
same  interview,  and  who  explicitly  states  that  the  contract, 
as  set  forth  in  the  answers,  and  not  that  stated  in  the  bill,  was 
admitted  by  the  complainant.  Covington's  testimony  is 
strongly  corroborated  by  the  circumstances  deposed  to  both 
by  himself  and  Garrett ;  for,  in  the  first  place,  it  would  be  high- 
ly probable  that,  in  a  controversy  between  the  complainant 
and  Mrs.  Garrett,  as  to  what  the  contract  really  was,  the  com- 
plainant should  have  appealed  to  William  H.  Garrett,  with 
whom  the  contract  was  made,  and  not  to  the  lady,  who  could 
have  known  nothing  about  it,  save  as  she  was  informed  by 
the  parties,  or  some  third  person,  not  having  been  present 
when  it  was  entered  into.  But  there  is  another,  and  a  much 
stronger  reason  for  holding  that  Covington  states  the  conver- 
sation correctly,  and  that  Thomas  Garrett  has  mistaken  it, 
which  is  this :  The  testimony  of  the  latter  places  Mrs.  Garrett 
in  the  position  of  insisting  upon  one  contract,  and  proposing 
a  settlement  in  accordance  with  it,  and  yet  as  tendering  a 
compliance  with  a  different  one.  If  she  admitted,  as  Thomas 
Garrett  remembers  it,  that  complainant  was  to  have  $100 
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hire  per  annum,  and  she  twenty  per  cent,  per  annum  interest 
on  the  loan,  why  does  she  immediately  follow  this  admission 
with  a  tender  of  $20  per  year  as  the  hire  for  the  slave? 
Why  say  that  the  first  year's  hire  was  paid  by  $20,  and  that 
the  $40  then  tendered  by  her  was  in  full  for  the  two  remain- 
ing years  ?  It  is  clear  that  her  acts  and  declarations,  as  proved 
by  this  witness,  were  utterly  at  war  with  each  other ;  where- 
as, her  acts  are  perfectly  consistent  with  her  declarations  as 
detailed  by  Covington. 

The  case,  therefore,  is  not  made  out,  giving  full  credence 
to  the  testimony  of  Adams,  as  his  evidence  cannot  overrule 
the  answers.  And  as  the  rule  forbids  that  a  complainant 
should  set  up  one  contract  in  his  bill,  and  recover  upon  a  dif- 
ferent one,  his  bill  was  rightfully  dismissed.  20  Ala.  754. 

The  view  which  we  have  taken  of  the  case  renders  it 
unnecessary  that  we  examine  the  other  question  argued  at 
the  bar. 

Let  the  decree  be  affirmed. 


EASTLAND  vs.  SPARKS. 

1.  When  the  reooitl  shows  that  defendant  demurred  to  plabtiff 's  declaration,  and 

it  does  not  appear  that  any  action  was  had  on  the  demurrer,  the  Appellate 
Ooort  will  presume  that  it  was  overruled  before  the  issue  of  fact  was  sub- 
mitted to  the  jury. 

2.  And  when  no  pleaa  appear  in  the  record,  but  the  judgment  entry  recites  the 
appearance  of  the  parties  and  the  verdict  of  the  juiy,  the  Appellate  Court 
will  presume  that  a  proper  issue  was  formed. 

8.  Wlien  the  rent  reserved  is  to  be  paid  in  specific  articles,  and  the  contract  of 
lease  does  not  fix  their  value,  nor  furnish  a  rule  by  which  it  may  be  ascertained 
by  mere  calculation,  no  recovery  can  be  ha«l  on  the  common  counts  iu  as- 
gumpsil. 

Error  to  the  Circuit  Court  of  Pickens. 
Tried  before  the  Hon.  Turner  Reavis, 

The  plaintiff  commenced  his  s»it  in  the  court  below,  by 
suing  out  a  writ  of  attachment  against  the  defendant,  for  the 
recovery  of  one  hundred  and  five  dollars  for  the  use  and  oc- 
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cupation  of  certain  lands  for  the  year  1850.  The  ground 
laid  for  the  attachment  is,  that  the  tenants  are  removing  the 
crop  from  the  rented  premises,  without  having  paid  the  rent. 

The  declaration  contains  but  one  count,  which,  although  it 
is  not  very  formal,  is,  substantially,  indebitatus  assumpsit,  for 
the  use  and  occupation  of  the  lands  averred  to  be  rented  by 
the  plaintiff  to  the  defendant. 

On  the  trial,  the  plaintiff  proved  that  he  purchased  the 
lands  occupied  b}'^  the  defendant  at  sheriff's  sale,  under  an 
execution  against  one  Lewis  A.  Eagsdale,  on  the  2d  of  July, 

1849,  and  produced  a  written  contract,  by  which  he  agrees  to 
reconvey  said  lands  to  said  Ragsdale  on  the  payment  of 
$1188  tVoj  oil  the  1st  of  March,  1852,  with  interest  at  the 
rate  of  eight  per  cent,  per  annum,  payable  on  the  1st  March, 

1850,  '51  and  '52.  He  also  proved  that  Ragsdale  failed  to 
pay  the  interest  due  on  the  1st  of  March,  1850  ;  that  in  the 
latter  part  of  the  summer  of  that  year,  and  before  the  crop 
was  gathered,  he  gave  the  defendant  notice,  and  claimed  the 
rent ;  that  defendant  ofiered  him  one  bale  of  cotton,  which 
he  refused,  and  claimed  one-fourth  of  the  cotton  raised  on  the 
land.  He  also  proved  that  said  Ragsdale  had  notice  that 
plaintiff  claimed  the  rent  of  defendant,  and  made  no  objection 
to  such  claim ;  and  that  said  Ragsdale  had  abandoned  his 
contract  for  the  purchase  of  the  land,  as  well  as  the  possession, 
after  making  the  lease  to  Sparks,  but  was  in  possession  under 
his  purchase  when  the  lease  was  made. 

The  defendants  gave  in  evidence  a  contract  of  lease  for  the 
same,  made  between  Ragsdale  and  Bird  Sparks,  one  of  the 
defendants,  dated  9th  March,  1850,  by  which  it  is  agreed, 
"that  said  Sparks  shall  cultivate  near  sixty  acres  of  land 
formerly  owned  by  David  Turnipseed,  in  a  competent  man- 
ner, during  the  present  year,  and  gather  and  save  the  crop  in 
a  proper  manner,  and  in  good  order,  and  give  said  Ragsdale 
or  order  one-fourth  of  all  the  cotton,  and  one-third  of  all  the 
corn  raised ;  and  said  Sparks  shall  take  good  care  of  the 
houses,  farm,  fences,  and  every  other  thing  connected  with  or 
about  said  houses,  and  to  put  good  and  lawful  fences  around 
the  lands  he  cultivates,  whenever  the  present  fences  need  re- 
pairing, or  where  a  fence  may  be  necessarily  required ;  for 
which  the   said  Ragsdale   obligates   himself  to   allow  said 
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Sparks  a  fair  compensation  for  putting  up  said  fences ;  and 
should  the  parties  aforesaid  not  agree  as  to  the  value  of  the 
work,  it  shall  be  left  to  respectable  citizens,  one  to  be  chosen 
by  each  of  the  parties,  and  the  third  by  the  two  selected." 

This  was  the  substance  of  all  the  proof  in  the  case,  and  the 
court  charged  the  jury,  that  it  was  insufficient  to  authorize 
the  plaintifif  to  recover.  To  which  charge  the  plaintiff  ex- 
cepted, and  here  assigns  it  for  error. 

E.  W.  Peck,  for  plaintiff  in  error. 
Bliss,  contra. 

LIGON,  J.^ — The  record  shows,  that  the  defendant  de- 
murred generally  to  the  plaintiff's  declaration  in  the  court 
below,  but  it  does  not  appear  that  any  action  was  had  on  the 
demurrer  in  that  court.  The  rule  in  such  cases  is,  that  the 
Appellate  Court  will  presume  that  the  demurrer  was  over- 
ruled, before  the  issue  of  fact  was  submitted  to  the  jury. 
Kirk  et  al.  v.  Suttle,  6  Ala.  679. 

Neither  does  it  appear  that  a  plea  was  filed ;  but  when  the 
judgment  entry  shows,  as  it  does  in  this  case,  that  the  parties 
appeared,  and  there  is  a  finding  by  the  jury,  this  court  will 
presume  it  was  on  a  proper  issue,  although  no  plea  appears 
on  the  record.     Lucas  v.  Hitchcock,  2  Ala.  Eep.  287. 

The  declaration  in  this  case  is  in  indebitatus  assumpsit,  for 
the  use  and  occupation  of  lands  against  both  the  defendants; 
and  the  proof  shows  a  special  contract  of  lease  between 
Ragsdale  and  Bird  Sparks  only,  by  which  the  rent  reserved 
is  to  be  paid  in  specific  articles,  and  is  subject  to  abatement 
to  the  value  of  certain  improvements  to  be  made  by  the 
tenant.  The  agreement  does  not  fix  the  value  of  the  articles 
in  which  the  rent  is  to  be  paid,  nor  does  it  furnish  a  rule  by 
which  damages  for  a  breach  of  it  may  be  measured,  or  ascer- 
tained by  a  mere  calculation.  This  being  the  case,  no  recovery 
can  be  had  on  it  in  the  present  action  ;  for  we  have  repeat- 
edly held,  that  where  there  is  a  special  agreement  to  pay  in 
specific  articles,  and  the  contract  itself  does  not  fix  their 
value,  or  furnish  a  rule  by  which  it  may  be  ascertained  by  a 
mere  calculation,  no  recovery  can  be  had  on  the  common 
counts  in  ossumpsiL    Oswald  v.  Godbold,  20  Ala.  Rep.  811  ;• 
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Snedicor  v.  Leachman,  10  Ala.  Eep.  330 ;  Sprague  v.  Morgan, 
7  Ala.  Eep.  952  ;  Aikiu  v.  Bloodgood,  11  Ala.  Rep.  221. 

There  is  no  error  in  the  charge  of  the  court,  and  the  judg- 
ment is  consequently  affirmed. 


MARTIN  vs.  NALL. 


1.  When  judgment  is  rendered  against  two  joint  executors  on  a  bond  executed 
by  their  testator  as  surety  for  another,  and  one  of  the  executors  pays  off  this, 
judgment,  an  action  against  the  principal  obligor,  for  the  recovery  of  the  mon- 
ey BO  paid,  can  only  be  maintained  in  the  joint  names  of  the  two  executors 
suing  in  their  representative  character. 

Error  to  the  Circuit  Court  of  Autauga. 
Tried  before  the  Hon.  A.  B.  Moore. 

Assumpsit  by  Stephen  H.  Martin,  executor  of  Josee  Dunn, 
deceased,  against  William  E.  Nail.  The  declaration  contains 
three  counts.  The  first  count  alleges  that  defendant  was  in- 
debted to  plaintiff  for  money  paid,  laid  out  and  expended  by 
plaintiff,  to  and  for  defendant,  and  at  his  special  instance  and 
request.  The  second  alleges,  that  defendant  was  indebted  to 
plaintiff,  &c.,  for  the  work  and  labor,  care  and  diligence  of 
plaintiff,  done  and  performed  about  defendant's  business,  and 
at  his  special  instance  and  request.  The  third  count  is  for 
money  loaned  and  advanced.  Defendant  pleaded,  non  assump- 
sit; payment;  set-off;  and  accord  and  satisfaction. 

From  the  bill  of  exceptions  it  appears,  that  said  Josee  Dunn 
was  the  surety  of  defendant  on  a  guardian's  bond ;  that  said 
Dunn  departed  this  life,  and  letters  testamentary  on  his  estate 
were  granted  at  different  times  by  the  Court  of  Ordinary  of 
Monroe  county,  Georgia,  to  said  Stephen  H,  Martin  and  Obe- 
dience Dunn;  that  two  judgments  were  recovered  in  said 
county  of  Monroe  against  said  executors,  on  said  guardian's 
bond,  Avhich  judgments  were  paid  by  the  plaintiff.  The  at- 
torney to  whom  the  payments  were  made,  stated,  that  he  re- 
ceived the  payments  from  plaintiff  as  executor,  and  the  re- 
ceipts given  were  in  this  form :    "  Received  of  Stephen  H. 
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lifertin,  executor  of  Joeee  Dunn,  $ ,  on  the  within  judg- 
ment." There  was  no  proof  as  to  the  fund  out  of  which  the 
money  was  paid. 

The  court  charged  the  jury:  "That,  if  Martin  paid  the 
money  as  executor,  it  must  be  presumed  that  he  paid  it  with 
the  money  or  funds  of  the  estate,  unless  the  contrary  is  shown ; 
and  that  if  Martin  paid  said  judgment  with  the  funds  of  the 
estate,  to  recover  that  money,  it  is  necessary  for  both  execu- 
tors to  join  in  the  action ;  and  for  money  so  paid,  if  Mrs.  Dunn 
is  a  co-executrix,  and  not  joined  in  the  action,  plaintiff  cannot 
recover ;"  to  which  charge  plaintiff  excepted. 

The  plaintiff  then  moved  the  court  to  charge  the  jury : 
"That,  if  judgments  were  obtained  against  Mrs,  Dunn  and 
said  Martin,  executors,  and  Martin  paid  the  money,  and  took 
to  him  receipts  describing  himself  as  executor,  that  did  not 
create  such  presumption  that  it  was  paid  with  the  funds  of 
the  estate,  as  to  render  it  necessary  to  join  his  co-executrix, 
in  an  action  for  its  recovery ;  which  charge  the  court  refused 
to  give,  and  plaintiff  excepted." 

The  plaintiff  then  took  a  non-suit  under  the  statute,  and 
now  assigns  for  error  the  charge  given  and  the  refusal  to 
charge  as  requested. 

F.  BuGBEE,  for  plaintiff  in  error : 

The  suit  is  brought  by  Martin  in  his  individual  name,  and 
not  as  executor.  The  word  "executor,"  where  used  in  the 
pleadings,  is  mere  surplusage.  Riddle  v.  Wilkins,  1  Peters 
686 ;  5  East  150.  When  the  cause  of  action  arose  after  the 
death  of  the  testator,  it  is  not  necessary  that  the  executor 
should  sue  in  his  representative  character.  2  Lomax  on  Ex- 
ecutors, 371 ;  3  Greenl.  250 ;  3  Doug.  34. 

Martin  paid  the  whole  judgment,  either  out  of  his  own 
funds,  or  the  funds  of  the  estate ;  if  the  former,  he  ought  to 
be  allowed  to  reimburse  himself;  and  if  the  latter,  he  alone 
is  responsible  for  those  assets.  A  co-executor  or  administra- 
tor is  chargeable  only  with  the  assets  that  come  to  his  own 
hands,  and  not  for  those  in  the  hands  of  his  companion ;  and 
each  one  is  alone  answerable  for  the  truth  or  goodness  of  his 
own  plea.  Douglass  v.  Satterlee,  11  Johns.  16;  3  Bibb  97; 
4  Dess.  92. 
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PUne  administravit  may  be  found  for  one  executor,  and 
against  another.  1  Chittj.  Where  one  of  two  joint  admin- 
istrators has  discharged  a  debt  due  the  estate,  in  consideration 
of  a  new  promise  from  the  debtor,  the  other  administrator 
cannot  discharge  this  new  promise,  for  it  is  the  private  right 
of  him  to  whom  it  was  made.     1  Aik.  28  ;  1  McCord  492. 

The  transactions  out  of  which  this  action  arose,  took  place 
in  Georgia,  where  the  courts  proceed  according  to  the  common 
law ;  and  according  to  common  law,  the  plaintiff  has  a  good 
cause  of  action.  1  M.  &  M.  362 ;  Sel.  N.  P.,  part  2,  700 ;  3 
B.  &  A.  360 ;  2  Bing.  177 ;  1  C.  &  P.  302  ;  1  Term  E.  699. 

N.  Harris,  contra: 

1.  If  there  are  several  executors,  all  must  join  in  bringing 
suits.  8  Porter  681 ;  1  Ala.  334 ;  2  Stew.  &  P.  449 ;  6  Wend. 
313 ;  4  Bacon's  Abr.  41. 

2.  The  judgment  paid  by  plaintiff  was  recovered  against 
him  as  executor,  and  paid  by  him  as  executor ;  and  if  recov- 
ered by  him  from  the  defendant,  it  would  be  assets  in  his 
hands.     2  Stew,  k  P.  449 ;  3  B.  &  A.  360 ;  6  Serg.  &  L.  316. 

3.  In  law,  all  the  executors  make  but  one  person;  and  all 
payments  made  by  one,  must  be  presumed  to  be  paid  out  of 
the  assets,  and  for  all.     1  Chitty's  PI.  8. 

GOLDTHWAITE,  J.— The  cases  which  hold  that  an  ex- 
ecutor may  sue  in  his  own  right,  where  the  cause  of  action 
arises  after  the  death  of  the  testator,  proceed  upon  the  princi- 
ple, that  he  is  invested  with  the  legal  title  to  the  assets. 
Hence,  if  he  loans  the  money  of  the  estate,  he  can  recover  in 
his  individual  capacity ;  for  the  legal  title  being  in  him,  the 
legal  interest  in  the  contract  results  to  him.  So,  also,  where 
money  belonging  to  the  estate  of  the  testator  is  received  after 
his  death,  the  executor  may  declare  on  the  implied  assumpsit, 
for  money  had  and  received  to  his  use :  Foxwist  v.  Tremaine, 
2  Saund.  208 ;  Smith  v.  Barrow,  2  Term  E.  477 ;  and  if  one 
of  the  executors  should  make  the  loan,  his  co-executor  would 
not  be  responsible,  (Douglass  v.  Satterlee,  11  Johns.  16 ;)  and 
he  might  therefore  sue  in  his  own  name  to  recover  it,  without 
joining  his  co-executor,  (Brassington  v.  Ault,  2  Bing.  177;) 
and  it  could  make  no  difference  whether  it  was  upon  an 
express  or  implied  contract. 
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But  where  the  act  which  originates  the  action  can  only  be 
done  by  the  executor  in  his  representative  capacity,  we  do  not 
see  how  he  can  sue  in  his  own  right ;  how  he  can  maintain  a 
suit  as  an  individual,  upon  a  payment  which,  if  made  by  him 
in  that  capacity,  would  confer  no  right  of  action.  This  is  in 
effect  the  reasoning  of  Lord  Ellenborough,  in  Ord  v.  Fen  wick, 
3  East  104,  who,  after  putting  the  case  of  an  executrix,  suing 
as  such,  to  recover  money  paid  upon  a  judgment  against  her 
upon  the  obligation  of  her  testator,  on  which  he  was  the  sure- 
ty of  the  defendant,  says :  "  She  could  not  help  paying  money 
out  of  the  assets,  to  the  defendant's  use,  which  he  was  bound 
to  make  good ;  and  surely  she  may  sue  for  it,  and  properly 
call  herself  executrix,  in  which  character  alone  she  could  have 
entitled  herself  to  recover.  She  could  not  pay  the  money 
out  of  her  own  funds,  and  raise  an  implied  assumpsit  against 
the  defendant ;  nor  could  she  properly  declare  in  any  other 
character."  If,  therefore,  in  the  present  case,  the  plaintiff 
sued  in  his  own  right,  he  could  not  recover  upon  the  evidence 
stated  in  the  bill  of  exceptions ;  and  if  the  action  had  been 
brought  by  him  as  executor,  the  objection  that  the  co-execu- 
trix did  not  join,  would  have  been  fatal.  Williams  v.  Sims, 
8  Porter  579 ;  Bodle  v.  Hulse,  5  Wend.  313 ;  Webster  v. 
Spencer,  3  B.  &  A.  60.  The  charge  of  the  court,  although 
not  strictly  correct,  as  it  assumes  that  the  action  might  have 
been  maintained  by  the  executors  suing  jointly  in  their  own 
right,  yet,  as  the  error  could  not  have  been  prejudicial  to  the 
plaintiff,  it  furnishes  no  ground  for  reversal.  The  charge  re- 
quested was  properly  refused,  being  in  opposition  to  the  views 
we  have  indicated. 

The  judgment  is  affirmed. 


BLACKBURN  vs.  MINTER. 

1.  When  the  court  OTerrulee  plaintiff's  objections  to  testimony  offered  by  defend- 
ant, and  charges  adversely  to  his  right  to  recover,  be  may  except  to  the  rulings 
of  the  court,  and  take  a  non-suit  under  the  statute. 

2.  In  trespass  vt  et  armit  for  injuries  to  the  person,  the  defendant  may  introduce 
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the  record  of  a  prosecution  for  felony  pending  against  him,  and  show  by  parol 
proof  that  the  indictment  and  the  civil  action  are  founded  on  the  same  trans- 
action. 

Error  to  the  Circuit  Court  of  Jefferson. 
Tried  before  the  Hon.  Geo.  D.  Shortridge. 

This  was  an  action  of  trespass  vi  et  armis,  by  Blackburn 
against  Minter. 

The  record  in  the  case  shows,  that  the  parties  went  to  trial 
upon  issue  joined.  The  plaintiff  introduced  evidence  condu- 
cing to  make  out  his  case,  and  rested. 

The  defendant  then  introduced  the  record  of  an  indictment, 
to  show  that  he  had  been  indicted,  and  that  the  prosecution 
was  still  pending  against  him,  for  an  assault  and  battery,  with 
an  intent  to  commit  murder,  on  the  person  of  the  plaintiff; 
and  also  parol  evidence,  to  show  that  this  indictment  was  for 
the  same  beating  and  trespass  for  which  the  plaintiff  had 
brought  this  action.  The  plaintiff  objected  to  the  introduc- 
tion of  this  record,  and  also  to  the  parol  proof  in  aid  of  the 
indictment,  going  to  show  that  the  transaction  was  the  same ; 
but  his  objections  were  overruled  by  the  court,  and  he  ex- 
cepted. 

The  court  charged  the  jury : 

That,  if  they  believed  the  trespass  complained  of  in  plain- 
tiff's declaration  was  the  same  for  which  the  indictment  was 
now  pending  and  undisposed  of,  they  must  find  for  the  de- 
fendant.    To  this  charge  plaintiff  excepted. 

The  plaintiff  asked  the  court  to  charge  the  jury : 

That  if  the  defendant  was  on  his  trial  for  an  assault  and 
battery,  with  intent  to  murder,  and  from  the  testimony  ad- 
duced they  could  not  convict  the  defendant  of  that  offence, 
then  they  might  find  for  the  plaintiff".  This  the  court  refused, 
and  plaintiff  excepted ;  and  the  plaintiff  then  took  a  non-suit. 

The  judgment  below  is  a  judgment  of  non-suit  simply. 

The  matter  of  exception  contained  in  the  bill  of  exceptions, 
is  assigned  for  error.  A  motion  is  also  made  to  dismiss  the 
writ  of  error. 

Moss  &  Olanton,  and  W.  S.  Earnest,  for  plaintiff  in  error ; 
1.  The  indictment  offered  in  evidence  should  have  been 
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excluded.  It  was  "res  inter  cUios."  It  proved,  and  could 
prove,  nothing  but  the  fact  that  there  was  such  an  indictment. 
1  Greenleaf  537,  638 ;  6  Comyn  385. 

2.  To  constitute  an  assault  and  battery  felonious,  it  must 
be  with  intent  to  commit  a  felony.  Clay's  Dig.  416,  §  30. 
No  such  oftence  is  disclosed  by  the  pleadings  or  evidence  of 
the  plaintiff.  "  Cutting,  wounding,  and  stabbing,"  is  not  a 
felony,  either  at  common  law  or  by  statute.  The  plaintiff's 
declaration  and  evidence  made  a  case  in  which,  if  death  had 
ensued,  it  would  have  been  only  manslaughter  at  most,  and 
therefore  could  not  be  an  assault  with  intent  to  murder. 

3.  It  not  appearing  by  the  plaintiff's  declaration  or  evi- 
dence, that  the  cause  of  action  was  involved  in  a  felony,  the 
defendant  cannot  set  up  his  felony  in  defence.  Comyn,  Tres- 
pass D.  385.  All  the  cases  in  which  the  defendant  has  been 
permitted  to  set  up  this  defence,  by  plea  or  evidence,  on  his 
own  part,  are  cases  in  which  he  was  not  the  original  wrong 
doer.     Comyn,  supra ;  1  Modern  R.  283. 

4  Tn  the  charge  given  the  court  assumed  a  felony  proved ; 
or  in  other  words,  that  the  indictment  (pending)  was  a  bar  to 
the  suit  of  plaintiff.  But  Comyn,  above  cited,  expressly  says : 
"  If  the  defendant  pleads  a  conviction  of  the  felony,  it  is  no 
bar ;  for  the  plaintiff  was  not  a  party,  and  therefore  not  estop- 
ped by  the  record."    Comyn,  sup7'a. 

E.  W.  Pegk,  contra: 

The  writ  of  error  ought  to  be  dismissed,  because  it  was  not 
necessary  for  the  plaintiff  to  enter  a  non-suit. 

Here,  the  court  did  not  exclude  any  of  the  plaintiff's  evi- 
dence ;  it  was  all  admitted.  Nor  did  the  court  rule  that  his 
evidence  did  not  sustain  his  cause  of  action ;  but  that  the  evi- 
dence offered  by  the  defendant,  if  true,  made  out  a  good  de- 
fence to  the  action.  This  being  so,  the  necessity  contempla- 
ted by  the  act  of  the  4:th  of  February,  184G,  did  not  arise. 
See  Pamphlet  Acts  1846-46,  35.  It  is  a  case  in  which  the 
defendant  was  entitled  to  a  verdict  and  judgment;  and,  if  the 
evidence  of  the  defendant  was  improperly  admitted,  or,  if 
when  admitted,  it  did  not  make  out  a  good  defence,  the  plain- 
tiff should  have  made  his  objections  in  the  usual  way,  and 
then  sought  his  remedy  by  writ  of  error.    If  the  act  is  held 
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to  embrace  a  case  like  the  present,  it  will  give  to  plaintiffs  an 
undue  advantage  in  the  trial  of  causes,  and  to  a  great  extent 
destroy  the  rights  secured  to  defendants,  by  the  act  which  de- 
clares two  non-suits  equivalent  to  a  verdict.  Clay's  Dig.  340, 
§  150.  "  Every  person  desirous  of  suffering  a  non-suit  on 
trial,  shall  be  barred  therefrom,  unless  he  do  so  before  the 
jury  retire  from  the  bar ;  and  no  more  than  two  new  trials 
shall  be  granted  in  the  same  cause :  and  two  non-suits  shall 
be  considered  equal  to  a  verdict  against  the  party  suffering  the 
same." 

This  shows  that  the  non-suit  contemplated  by  the  act  of 
1846,  is  one  which  the  plaintiff  is  compelled  to  take,  because, 
either  the  evidence  offered  to  sustain  his  action  is  excluded 
from  the  jury,  or  when  admitted,  the  court  holds  it  insufficient. 

The  plaintiff's  remedy  for  his  private  injury,  was  merged 
in  the  felony,  until  after  the  wrong  doer  was  prosecuted  for 
the  felony.  McGrrew  v.  Cato,  Minor  Rep.  8;  Morgan  v. 
Rhodes,  1  Stewart  70 ;  Gremson  v.  WoodfuU,  2  C.  &  Payne 
41,  reported  in  12  vol.  Eng.  Com.  Law  Rep,  20. 

PHELAN,  J. — The  construction  heretofore  put  upon  the 
statute  allowing  a  plaintiff  to  take  a  non-suit,  and  have  any 
question  of  law  that  may  be  ruled  against  him  reviewed  in 
that  way,  (Acts  of  1845-46,  p.  35,)  is  adverse  to  the  limited 
view  of  its  operation  urged  upon  us  by  defendant  in  error, 
in  support  of  his  motion  to  dismiss.  We  prefer  to  follow  the 
construction  and  practice  hitherto  adopted,  and  therefore  re- 
fuse the  motion  to  dismiss  the  writ  of  error.  See  Shields  v. 
Byrd,  15  Ala.  818;  Tate  v.  McCrary,  21  ib.  499;  Duncan  v. 
Hargrove,  22  ib. 

The  right  of  the  defendant  below  to  show,  in  defence  of  the 
action,  that  a  prosecution  for  a  felony  was  pending  against  him, 
resting  on  the  same  set  of  facts  upon  which  the  plaintiff's  ac- 
tion for  damages  is  based,  is  well  settled  by  previous  decisions 
of  this  court,  and  for  that  doctrine  we  merely  refer  to  those 
decisions.  McGrew  v.  Cato,  Minor  8 ;  Morgan  v.  Rhodes,  1 
Stew.  70 ;  Middleton  v.  Holmes,  3  Por.  424. 

The  right  to  introduce  the  record  of  the  pending  prosecu- 
tion for  felony,  and  to  show  by  parol  proof  that  the  indict- 
ment and  the  civil  action  are  both  founded  on  the  same  trans- 
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action,  results,  as  a  necessary  consequence,  from  the  doctrine 
so  established. 

The  charge  given  by  the  court  was,  accordingly,  correct ; 
and  that  requested  by  the  plaintiff  was  properly  refused,  for 
the  reason,  that  the  defence  relied  on  depended,  not  upon  the 
fact  whether  a  felony  had  or  had  not  actually  been  commit- 
ted by  the  defendant,  but  whether  a  prosecution  for  a  felony, 
growing  out  of  the  same  transaction,  was  pending  and  unde- 
termined at  the  time  the  civil  action  was  begun. 

There  is  no  error  in  the  record,  and  the  judgment  below  is 
affirmed. 


SIDGREAVES  vs.  MY  ATT. 

1.  A  fem&le  who  is  a  resideat  of  this  State,  whether  a  citizen  or  foreigner,  may 

maintain  an  action  of  slander  imder  the  act  of  1830,  which  makes  "  all  words 
spoken  and  published  of  any  female  person  of  this  State,  falsely  and  mali- 
dously  imputing  to  her  a  want  of  chastity,"  actionable  in  themselves. 

2.  In  a  suit  under  this  act,  the  allegation  in  the  declaration  that  plaintiff  was 

chaste  and  in  good  repute,  is  inducement  merely,  and  can  only  be  put  in  issne 
by  an  appropriate  plea ;  the  general  issue  would  not  traverse  it,  except  so  fiir 
as  to  allow  the  defendant  to  introduce  evidence  of  a  want  of  chastity  in  miti- 
gation of  damages. 

3.  When  the  witnesses  are  put  imder  the  rule,  and  one  of  them  remains  in  court 
during  the  examination,  without  the  knowledge  of  the  party  for  whom  be  wai> 
summoned,  it  is  discretionary'  with  the  court  to  allow  him  to  be  examined. 

Error  to  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  John  Gill  Shorter. 

This  was  an  action  of  slander,  brought  by  Elizabeth 
Myatt  against  Margaret  Sidgreaves,  to  recover  damages  for 
certain  slanderous  words  spoken  by  defendant,  of  and  con- 
cerning plaintiflF,  imputing  to  her  a  want  of  chastity. 

On  the  trial  below,  a  bill  of  exceptions  was  allowed,  from 
which  it  appears,  that  the  plaintiff  was  a  niece  of  the  defend- 
ant ;  that  she  was  an  English  woman,  and  came  to  this  coun- 
try in  1849  with  defendant,  and  stopped  in  Mobile ;  that  in 
June,  1861,  she  came  to  Montgomery,  in  company  with  de- 
40 
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fendant's  son,  and  remained  several  weeks  at  defendant's 
house ;  that  the  slanderous  words  charged  were  spoken  while 
plaintiff  was  staying  at  defendant's  house ;  that  plaintiff  re- 
mained in  Montgomery  until  a  short  time  before  the  trial,  and 
then  removed  to  Mobile,  where  she  now  resides. 

The  bill  of  exceptions  also  shows,  that,  on  the  trial  below, 
the  defendant  asked  that  the  witnesses  might  be  put  under 
the  rule,  and  the  court  so  ordered.  Plaintiff  introduced  only 
two  witnesses,  and  when  the  second  was  introduced,  being 
sworn  on  his  voir  dire^  he  stated,  that  he  was  in  the  court  room 
when  the  order  was  made  for  the  witnesses  to  retire,  but  re- 
mained there  during  the  entire  examination  of  the  first  wit- 
ness. The  defendant  objected  to  his  being  allowed  to  testify ; 
but  it  being  shown  that  the  plaintiff  was  not  present  at  the 
trial,  that  her  attorney  had  directed  the  sheriff  to  call  this 
witness,  that  he  was  called  at  the  court  house  door  and  did  not 
answer,  and  that  neither  the  attorney  nor  the  sheriff  knew 
him  or  was  apprised  of  his  presence  in  court,  the  court  over- 
ruled the  objection,  and  permitted  the  witness  to  testify ;  and 
to  this  the  defendant  excepted. 

The  defendant's  counsel  asked  tbfi.POiirtto  instruct  the  jury 

as  follows :  iJVJ!:'.^^'  xll  ,}•' 

1.  "That  if  they  believed  from  the  evidence,  that  plaintiff 
was  not  a  citizen  of  Alabama,  or  of  the  United  States,  at  the 
time  the  words  charged  were  spoken,  then  they  must  find  for 
defendant ;  which  charge  the  court  refused  to  give,  and  de- 
fendant excepted ; 

2.  That  if  they  believed  from  the  evidence,  that  plaintiff 
was  a  citizen  of  the  United  States,  and  not  of  the  State  of 
Alabama,  and  was  only  sojourning  here  temporarily,  they 
must  find  for  defendant ;  which  charge  also  the  court  refused, 
and  defendant  excepted." 

The  court  thereupon  charged  the  jury : 

"  That  if  they  believed  from  the  evidence,  that  plaintiff  was 
living  in  the  State,  although  not  naturalized  at  the  time  the 
alleged  words  were  spoken,  they  must  find  for  plaintiff,  if  the 
other  fects  were  proved  necessary  to  sustain  her  action  under 
the  rules  laid  down  by  the  court;  to  which  charge  defendant 
excepted." 

"  That  although  plaintiff  had  alleged  in  her  declaration,  by 
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•mcy  of  inducement,  that  she  was  chaste  and  in  good  reprrte, 
yet  she  was  not  bound  to  prove  such  to  be  the  fact,  in  order 
to  recover  in  this  action ;  to  which  charge  defendant  a\BO 
excepted.'" 

.  J^AXR  &  Whatley,  for  plaintiff  in  error: 

1.  The  court  erred  in  refusing  to  give  the  first  charge  asked. 
The  words  charged  were  not  actionable  at  common  law,  with- 
out an  averment  and  proof  of  special  damages.  Berry  v. 
Carter  &  Wife,  4  Stew.  &  P.  387.  The  statute  of  this  State 
making  such  words  actionable  of  themselves,  when  "spoken 
and  published  of  any  female  person  of  this  State,"  is  in  dero- 
gation of  the  common  law,  and  must  be  strictly  construed. 
The  intention  of  the  legislature  evidently  was,  to  confer  this 
benefit  on  female  citizens  of  this  State ;  "female  person,"  as 
used  in  this  statute,  means  "female  citizen." 

2.  The  court  erred  in  refusing  to  give  the  second  chai^ 
asked.  K  the  statute  is  held  to  extend  not  only  to  female 
dtiaens,  but  to  female  residents  or  inhabitants  of  this  State, 
it  would  not  include  "sojourners." 

3.  The  charge  given  was  erroneous  for  the  same  reasons ; 
it  was  too  indefinite,  and  included  in  the  operation  of  the 
statute  those  who  were  not  entitled  to  its  benefits.  Sutliff  v. 
Forgey,  1  Cowen's  fi.  89. 

N.  Harris,  contra: 

1.  It  was  discretionary  with  the  court  to  permit  the  witness 
to  testify,  although  he  had  remained  in  the  court  room  after 
the  order  was  made  requiring  the  witnesses  to  withdraw. 
Brookshire  v.  The  State,  2  Ala.  305. 

2.  The  act  of  1830,  under  which  the  action  was  brought, 
does  not  require  that  the  plaintiff  shall  be  a  citizen  of  this 
State,  or  of  the  United  States.  A  foreigner  dwelling  or  liv- 
ing in  this  State,  is  as  much  entitled  to  the  benefit  of  the 
statute,  as  a  naturalized  citizen.  The  statute  was  designed  to 
protect  the  character  of  every  female  within  the  State,  whether 
she  remained  temporarily  or  pennanently.  If  this  is  the  pro- 
per construction  of  the  statute,  the  charge  given  and  the  re- 
fusals to  charge  as  requested,  were  correct.  The  second  charge 
asked  was  also  abstract 
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GIBBONS,  J. — This  action  seems  to  have  been  brought 
under  the  act  of  the  legislature  of  1830,  which  is  in  these 
words :  "  All  words  spoken  and  published  of  any  female  per- 
son of  this  State,  falsely  and  maliciously  imputing  to  such 
female  a  want  of  chastity,  shall,  by  the  several  courts  of  this 
State  having  jurisdiction  thereof,  be  deemed  and  held  action- 
able in  themselves,  without  any  averment  or  proof  of  special 
damages ;  and  the  person  or  persons  injured  may  maintain  an 
action  thereon,  as  in  other  cases  of  slander." 

The  charge  of  the  court  and  refusals  to  charge  raise  the 
question  whether  a  female  of  foreign  birth,  residing  in  this 
State,  has  the  right  to  maintain  the  action  provided  by  the 
statute. 

It  is  contended  by  the  plaintiff  in  error,  that  the  words 
"any  female  person  of  this  State"  must  be  construed  to  mean 
female  citizen  of  this  State,  and  therefore  a  female  of  foreign 
birth,  who  had  not  been  naturalized,  could  derive  no  benefit 
from  the  act,  not  being  included  in  it.  We  cannot  give  to  the 
act  so  restricted  a  construction.  We  think  its  terms  broad 
enough  to  embrace  all  females  residing  in  the  State,  whether 
citizens  or  foreigners.  Whether  a  female  merely  sojourning 
temporarily  within  the  State,  would  be  included  in  the  terms 
of  the  act,  we  do  not  now  decide,  as  that  is  not  the  case  pre- 
sented by  the  record.  This  disposes  of  the  first  charge  asked 
by  the  defendant  in  error,  and  of  the  charge  given  by  the 
court 

The  second  charge  asked  was  properly  refused,  because  it 
was  not  adapted  to  the  proof,  and  was  abstract.  The  record 
discloses  no  proof  showing,  or  tending  to  show,  that  the  de- 
fendant in  error  was  a  citizen  of  any  other  State  in  the  Uni- 
ted States,  or  that  she  was  sojourning  in  this  temporarily. 

The  allegations  in  the  declaration  that  the  plaintiff  below 
was  chaste  and  in  good  repute,  did  not  require  proof,  as  the 
law  would  presume  the  truth  of  these  allegations  until  the 
contrary  was  shown.  They  were  inducement  merely  in  the 
declaration,  and  could  only  be  put  in  issue  by  the  appropriate 
plea.  The  general  issue,  in  the  action  of  slander,  would  not 
traverse  them,  except  so  far  as  to  enable  the  defendant  to  in- 
troduce evidence  upon  that  subject  in  mitigation  of  damages. 
The  ruling  of  the  court  in  permitting  the  witness  to  testify, 
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under  the  circumstances  disclosed  in  the  bill  of  exceptions, 
was  a  matter  resting  in  its  discretion,  and  not  revisable  here. 
We  cannot  distinguish  the  question  here  presented,  in  princi- 
ple, from  that  decided  in  the  case  of  The  State  v.  Brookshire, 
2  Ala.  303.  The  decision  of  the  question  presented  in  that 
case,  we  regard  as  entirely  decisive  of  this. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
court  below  is  affirmed. 


FA  VERS  vs,  GLASS. 


1.  la  the  coostructioa  of  statutes,  a  word  which  has  two  significatious  should,  or- 

dinarily, receive  that  meaning  which  is  generally  given  to  it  in  the  communi- 
ty ;  but  when  this  construction  would  contrjivene  the  manifest  intention  of  the 
legislature,  we  must  depart  from  this  rule,  and  give  effect  to  the  intention. 

2.  A  Tehide  with  four  wheels,  drawn  by  oxen,  suited  to  the  ordinary  purposes  of 

husbandry,  and  employed  in  the  same  uses  to  which  carts,  in  the  common 
acceptation  of  the  term,  are  appropriated,  is  protected  from  levy  and  sale  by 
the  statute  which  exempts  "  one  horse  or  ox  cart"  from  execution. 

Error  to  the  Circuit  Court  of  Barbour. 

The  record  does  not  show  the  name  of  the  presiding  judge. 

Trespass  by  Glas  s  against  Favers,  for  that  the  defendant, 
who  was  a  constable,  seized  and  sold  under  execution  a  vehi- 
cle with  four  wheels,  drawn  by  oxen  and  called  an  ox  wagon, 
which  plaintifi'  claimed  to  be  exempt  from  execution  under 
the  statute  found  in  Clay's  Dig.  210  §  47. 

The  case  was  submitted  to  the  court  on  an  agreed  state  of 
facts,  on  which  judgment  was  rendered  for  the  plaintiff;  and 
this  judgment  is  now  assigned  for  error. 

P.  T.  Sayre,  for  plaintiff  in  error : 

Statutes  must  be  construed  according  to  the  intention  of  the 
legislature ;  and  to  the  words  of  a  statute  must  be  attached 
the  usual  signification  which  they  received  at  the  time  of 
the  making  of  the  law.  The  record  shows,  that  it  was  proved 
in  the  court  below,  that  a  "  cart"  has  only  two  wheels,  while 
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a  "iragon"  has  four.  The  law,  then,  must  have  been  enacted 
with  reference  to  this  existing  distinction  ;  and  if  it  was  re- 
cognized by  the  legislature,  it  must  necessarily  be  observed 
by  this  court. 

The  legislature  must  have  known  that  there  were  two  clasr 
ses  of  vehicles  used  by  the  farming  community ;  one  particu- 
larly adapted  to  oxen,  called  carts,  and  the  other  to  horses, 
called  wagons;  and  if  the  intention  had  been  to  exempt 
wagons  as  well  as  carts,  it  would  have  been  just  as  easy  to 
use  the  word  wagon  as  cart.  ''  Wagon,"  according  to  Web- 
ster, is  "  a  vehicle  moved  on  four  wheels ;"  "  cart,"  according 
to  the  same  authority,  "  is  a  carriage  with  two  wheels,  fitted 
to  be  drawn  by  one  horse,  or  by  a  yoke  of  oxen,  and  used  in 
husbandry."  This  is  the  first  and  genera!  meaning  af&xed  to 
the  word  by  Webster.  A  second  meaning  is  also  given, 
which  makes  it  a  carriage  in  general ;  but  that  signification 
was  probably  given  by  way  of  poetical  license,  as  he  refers 
to  but  two  authorities. 

The  law  was  made  with  reference  to  the  wants  of  the  coun- 
try, and  ought  to  be  so  construed  as  to  give  effect  to  the  in- 
tention of  the  legislature ;  but  the  court  has  no  right,  (for  the 
purpose  of  being  liberal  in  the  construction  of  statutes,)  so  to 
construe  it  as  to  make  a  new  law.  One  "  gun"  is  also  ex- 
empted, but  the  court  would  hardly  say  that  by  that  term  the 
legislature  intended  to  exempt  a  cannon,  which  is  a  large 
gun. 

The  word  "  cart"  has  a  fixed,  settled,  definite,  and  positive 
meaning ;  so  has  the  word  "  wagon,"  and  they  convey  to  the 
mind  a  separate  and  distinct  idea.  To  decide  that  a  wagon 
is  exempt  from  execution,  the  court  must  determine  that  a 
wagon  and  a  cart  are  the  same  things — •synonymous  terms. 
The  court  must  decide  that  the  distinction  which  has  always 
existed  between  the  two  terms,  must  no  longer  exist,  and  es- 
tablish  a  synonym  in  the  English  language  unknown  to  any 
lexicographer. 

E.  C.  Bullock,  contra: 

The  language  of  the  statute  is,  "  one  horse  or  ox  cart." 
Cart  is  a  more  general  term  than  wagon,  and  although  usually 
applied  to  "a  carriage  with  two  wheels,"  its  second  and  more 
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comprehensive  meaning,  as  given  by  Webster,  is  "  a  carriage 
in  general," — Webster's  large  Dictionary,  p.  177 ;  used  in  this 
sense,  it  would  undeniably  include  a  wagon.  But  whether 
covered  by  the  letter  of  the  statute  or  not,  it  is  clearly  em- 
braced in  its  spirit. 

The  statute  exempting  certain  articles  from  levy  and  sale 
has  always  received  the  most  liberal  construction,  to  effectu- 
ate the  manifest  intent  of  its  enactment.  Watson  v.  Simp- 
son, 5  Ala.  233.  The  reported  case  most  analogous  to  the 
one  in  question,  is  that  of  Noland  v.  AVickham,  9  Ala.  169. 
There  the  question  was,  whether  a  horse  not  broke  to  gear  or 
harness  was  included  in  the  term  "  work  horse."  The  court 
regarding  the  intent  and  spirit  of  the  law,  rather  than  its 
strict  letter,  rejected  the  usual  and  popular  meaning  of  that 
term,  and  gave  it  its  evident  signification.  The  reasoning 
there  employed  by  the  court,  applies  in  full  force  to  the  case 
at  bar. 

The  purpose  of  the  legislature  in  exempting  a  horse  or  ox 
cart  from  levy  and  sale,  was  not  to  restrict  the  benefit  of  the 
statute  to  a  vehicle  of  any  particular  structure  or  number  of 
wheels,  but  to  secure  to  each  poor  family  some  vehicle,  to  be 
used  in  hauling  their  crop,  and  otherwise  subserving  their 
wants.  If  it  is  suitable  for,  and  actually  applied  to  this  pur- 
pose, it  is  protected  by  the  spirit  and  intent  of  the  statute. 

CHILTON,  C.  J. — Trespass,  and  recovery  in  the  court  be- 
low, by  Glass  against  Favei-s,  for  that  the  latter,  as  constable, 
seized  and  sold  a  vehicle  with  four  wheels,  which  was  drawn 
with  oxen  and  called  an  ox  wagon,  the  only  vehicle  the  de- 
fendant in  error  had,  and  which,  being  the  head  of  a  family, 
he  claimed  to  be  exempt  from  seizure  under  legal  process,  by 
the  law  which  says  "  one  horse  or  ox  cart"  shall  be  so  exempt. 
Clay's  Dig.  210  §  47. 

The  only  question  before  us  is,  whether  the  term  "horse  or 
ox  cart"  will  embrace  a  wagon,  or  vehicle  with  four  wheels. 
The  counsel  for  the  plaintiff  in  error  says,  their  meaning  is 
very  different,  as  they  are  ordinaril}''  understood  in  the  com- 
munity ;  that  by  "  cart"  is  understood  a  two  wheel  carriage,  as 
distinguished  from  a  wagon,  which  has  four ;  and  that  we 
should  give  to  the  words  employed  in  the  statute  their  ordi- 
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narj  signification.  He  insists,  that  the  legislature  must  have 
•  known  of  this  distinction,  and  have  passed  the  law  with  ref- 
erence to  two  classes  of  vehicles. 

True,  the  word  "cart,"  in  its  primary  and  ordinary  accep- 
tation, signifies  a  carriage  with  two  wheels ;  yet,  it  has  a  more 
extended  signification,  and  means  a  carriage  in  general. 

In  order  to  ascertain  whether  the  legislature  used  it  in  its 
restricted  or  enlarged  sense,  we  must  look  to  the  design  and 
object  of  the  statute.  This  evidently  was,  to  secure  "  to  each 
poor  family,"  in  the  language  of  the  counsel  for  defendant, 
"some  vehicle  to  be  used  in  hauling  their  crops,  and  other- 
wise subserving  their  wants."  The  number  of  wheels  upon 
which  it  moved,  we  cannot  suppose  was  a  matter  of  any  mo- 
ment in  the  enactment  of  the  law. 

When  a  word  used  in  a  statute  has  two  significations,  and 
we  are  called  upon  to  construe  it,  ordinarily  it  should  receive 
that  meaning  which  is  generally  given  to  it  in  the  communi- 
ty ;  but,  if  by  giving  to  it  such  meaning,  we  should  contra- 
vene the  manifest  intention  of  the  legislature,  we  must  then 
depart  from  the  rule,  and  give  effect  to  the  intention. 

We  have  several  times  decided,  that  this  act  must  receive 
a  liberal  construction.  6  Ala.  233  ;  Noland  v.  Wickham,  9 
Ala.  169;  Salee  v.  Waters,  17  ib.  482.  Giving  it  this  con- 
struction, we  are  bound,  we  think,  to  hold  that  a  four  wheel 
vehicle,  suited  to  the  ordinary  purposes  of  husbandry,  drawn 
by  oxen,  and  employed  in  the  same  uses  to  which  carts,  in  the 
common  acceptation  of  the  term,  are  appropriated,  is  protected 
by  the  statute  from  levy  and  sale.  This  would  not  exempt 
pleasure  carriages,  nor  those  larger  wagons  drawn  by  horses, 
or  even  oxen,  and  employed  solely  in  the  carrying  trade  ;  but 
such  carts  or  wagons  only  were  within  the  contemplation  of 
the  legislature,  as  were  suitable  to  be  employed  about  the  do- 
mestic establishment,  in  garnering  crops,  hauling  wood,  rails 
and  the  like.  This  construction  does  no  violence  to  the 
meaning  of  the  word  "  cart,"  but  adopts  its  general,  rather 
than  its  primary,  as  well  as  ordinary  meaning,  for  the  purpose 
of  giving  effect  to  the  plain  object  and  intention  of  the  legis- 
lature, excluding  from  the  class  implied  by  the  general  desig- 
nation such  vehicles  as  were  not  within  the  legislative  con- 
templation. 

The  judgment  must  be  affirmed. 
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HORNSBY  vs.  CROSSLAND. 

1.  When  plaintiff  brings  debt  under  the  statute,  before  a  justice  of  the  peace,  to 
recover  the  value  of  trees  cut  and  removed  from  his  premises  by  defendant> 
and,  the  case  being  removed  by  appeal  into  the  Circuit  Court,  be  there  re- 
covers judgment  for  a  less  sum  than  before  the  justice,  the  court  may  enter 
judgment  for  the  costs  of  the  appeal,  against  either  party,  according  to  the 
justice  of  the  case.    (Clay's  Digest,  316  §  19 ;  ib.  581  §  2.) 

Error  to  the  Circuit  Court  of  Tallapoosa. 
Tried  before  the  Hon.  Ezekiel  Pickens. 

Homsby  brought  suit  before  a  justice  of  the  peace,  to  re- 
cover the  value  of  certain  pine  trees  which  Crossland  had 
cut  and  removed  from  his  lands,  and  recovered  nine  dollars, 
the  statutory  value  of  three  trees.  Crossland  appealed  to  the 
Circuit  Court,  and  the  case  was  there  tried  by  a  jury,  and  a 
verdict  rendered  for  fifty  cents  in  favor  of  the  plaintiff.  On 
this  verdict,  the  court  rendered  judgment  in  favor  of  the 
plaintiff  for  fifty  cents  debt,  and  a  like  sum  for  costs ;  and  a 
judgment  against  him  for  the  balance  of  the  costs. 

The  plaintiff  below  brings  the  case  here,  and  assigns  for 
error  that  the  court  below  rendered  judgment  against  him  for 
costs. 

Barnes  &  Allison  and  Gresham  &  Whatley,  for  plain- 
tiff in  error, 

Lei-twich,  contra. 

LIGON,  J. — This  action  is  not  trespass  quare  clausum  Jregit, 
to  recover  damages  for  an  injury  done  to  the  lands  of  the 
plaintiff;  but  is  debt,  under  the  statute,  (Clay's  Dig.  581  §  2) 
to  recover  the  value  of  trees  cut  and  removed  from  the  plain- 
tiff 's  premises  by  the  defendant.  It  is  not,  then,  an  action  of 
tort,  and  consequently  cannot  be  brought  under  the  influence 
of  the  decision  of  this  court  in  the  case  of  Ivey  v.  McQueen, 
17  Ala.  Rep.  408,  and  others  cited  in  the  brief  of  the  plaintiff 
in  error. 

The  plaintiff  had  the  right  to  waive  the  tort,  and  sue  in 
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debt  for  the  penalty  given  by  the  statute ;  and  having  elected 
to  do  so,  he  cannot  complain  when  he  is  tried  by  the  rules 
which  regulate  cases  of  appeals  in  such  actions.  It  is  provided, 
(Clay's  Dig.  815  §  16,)  by  the  act  of  1824,  that,  "  whenever 
the  defendant  in  any  cause  which  shall  have  been  decided  by 
a  justice  of  the  peace,  shall  appeal  from  the  judgment  of  such 
justice,  and  the  appellate  court  shall  render  judgment  in 
favor  of  the  plaintiff,  for  a  less  sum  than  that  recovered  be- 
fore such  justice,  such  appellate  court  may  enter  judgment 
for  the  costs  of  such  appeal,  either  against  the  plaintiff  or 
defendant,  according  to  the  justice  of  the  case." 

This  case  is  one  of  the  class  provided  for  in  this  statute ; 
and  as  the  court  below  is  vested  with  discretionary  power 
over  the  costs,  and  has  exercised  that  discretion,  we  will  not 
revise  it.     Dill  v.  Phillips,  13  Ala.  Eep.  350. 

Let  the  judgment  be  affirmed. 


STEWAKT  vs.  CUNNINGHAM  &  RIPPETOE. 

1.  When  a  writ  of  capias  ad  satisfaciendum,  after  commandiug  the  sheriff  to 
take  the  body  of  the  defendant  in  the  judgment  to  satisfy  the  plaintiffs'  debt 
and  costs,  contains  the  further  direction:  "  And  that  you  have  the  said  moneys 
at  our  next  Circuit  Court,  to  render  to  the  said  plaintiffs  for  their  damages  and 
costs  aforesaid,"  the  latter  direction  is  mere  surplusage,  and  dees  not  vitiate 
the  writ. 

2.  When  one  of  the  two  joint  plaintiffs  dies  after  the  rendition  of  the  judgment, 

and  no  entry  of  his  death  is  made  in  court,  an  execution  should  be  taken  out 
in  the  name  of  both  the  plaintiffs,  so  that  it  may  conform  to  the  judgment. 

3.  An  affidavit  to  liold  to  bail  is  sufficient  to  authorize  the  issue  of  a  ca.  sa.  after 
judgment. 

Error  to  the  Circuit  Court  of  Coosa. 

Tried  before  the  Hon.  George  Goldthwaite. 

Motion  by  the  plaintiff  in  error  to  quash  a  writ  of  capias 
ad  saiisfacienditm^  issued  against  him  on  a  judgment  rendered 
in  favor  of  the  defendant  in  error. 

The  record  shows,  that  an  affidavit  was  made,  on  the  part 
of  the  defendants  in  error,  to  hold  the  plaintiff  in  error  to  bail 
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trader  the  act  of  1839,  on  the  ground  that  he  had  frandnlently 
conveyed  his  estate ;  and  that  an  order  waa  made,  by  the 
proper  officer,  requiring  him  to  be  held  to  bail,  A  judgment 
was  obtained  against  him,  on  which  the  defendants  in  error 
sued  out  a  writ  of  capias  ad  satisfotciendum,  directed  to  any 
sheriff  of  the  State,  commanding  him  to  take  the  body  of  said 
Stewart  to  satisfy  the  said  Cunningham  &  Rippetoe  in  the 
sum  which  they  had  recovered,  &c.  The  writ  then  proceeds 
thus :  "  And  that  you  have  the  said  moneys  at  our  next 
Circuit  Court,  to  render  to  the  said  plaintiffs  for  their  dam- 
ages and  costs  aforesaid." 

This  writ  was  sued  out  without  any  other  affidavit  than  the 
one  previously  made  for  holding  Stewart  to  bail.  It  was 
proved  to  the  court,  on  the  hearing  of  the  motion,  that  Cun- 
ningham, one  of  the  plaintiff  in  the  judgment,  was  dead 
before  the  ca.  sa.  was  sued  out. 

The  court  overruled  the  motion  to  quash,  and  this  is  now 
assigned  for  error. 

L.  E.  Pabsons,  for  plaintiff  in  error. 
Rice  k  Morgan,  contm. 

GOLDTHWAITB,  J.— The  plaintiff  in  error  insists,  that 
the  execution  should  have  been  quashed  on  three  grounds : 
1.  For  irregularities  apparent  upon  its  face  ;  2.  Because  one 
of  the  plaintiffs  in  the  judgment  was  dead  at  the  time  it  was 
issued ;  3.  For  the  want  of  a  sufficient  affidavit. 

The  irregularity  upon  the  face  of  the  writ  is,  that,  after 
commanding  the  sheriff  to  take  the  body  of  the  defendant  in 
the  judgment  to  satisfy  the  damages  and  costs  which  the 
plaintiflfe  had  recovered,  it  also  requires  the  sheriff  to  have 
such  damages  and  costs  at  the  next  term  of  the  court,  to  ren- 
der to  the  plaintiflfe,  &c. ;  and  it  is  insisted  that  the  last  requi- 
sition, taken  in  connexion  with  the  preceding  part  of  the 
writ,  operates  as  a  command  to  the  sheriff  to  have  both  the 
money  and  the  body.  If  this  was  the  legal  effect  of  the  writ, 
we  should  be  compelled  to  hold  it  defective,  as  it  would  in 
law  amount  to  a  double  satisfaction ;  but  we  do  not  think 
that  the  construction  contended  for  can  l^e  supported.  The 
writ  commands  the  sheriff,  in  express  terms,  to  take  the  body ; 
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but  it  does  not  require  him  to  levy  the  damages  of  the  goods 
and  chattels,  &c.  Suppose  the  writ,  after  reciting  the  judg- 
ment, had  simply  commanded  the  sheriff  to  have  the  money, 
&c. ;  it  would  have  been  a  nullity,  because  the  officer  could 
not  have  been  advised  whether  he  was  to  make  it  by  taking 
the  body,  or  levying  upon  the  goods.  In  such  a  case,  it 
would  have  been  void  upon  its  face.  In  this  respect,  there- 
fore, the  direction  to  have  the  money  was  mere  surplusage, 
not  in  any  way  affecting  the  other  part  of  the  execution, 
which  was  complete  without  it. 

But  it  is  insisted,  that  the  execution  was  improperly  sued 
out  in  the  name  of  both  the  plaintiffs  to  the  judgment,  it  be- 
ing shown  that  one  of  them  had  died  before  the  issue  of  the 
writ ;  that  in  such  a  case,  the  execution  runs  in  the  name  of 
the  survivor  only,  the  death  of  the  party  being  placed  upon 
the  record,  by  scire  facias^  or  entry  on  the  minutes. 

No  direct  authority  has  been  cited  to  sustain  this  position  ; 
and  the  books  all  show,  that  where  the  entry  of  the  death  is 
not  made  in  the  court,  the  proper  course  is,  to  take  out  the  ex- 
ecution in  the  name  of  all  the  plaintiffs,  so  that  it  may  conform 
to  the  judgment.  2  Saund.  Kep.  72,  and  cases  there  cited; 
Hamilton  v.  Lyman,  9  Mass.  14 ;  Bowdoin  v.  Jordan,  ib.  160. 

We  are  also  of  the  opinion,  that  the  affidavit  to  hold  to  bail 
was  sufficient  to  authorize  the  issue  of  the  ca.  sa.  The  act  of 
1839  was  certainly  not  intended  to  give  the  debtor  the  right 
to  a  full  discharge,  without  complying  with  the  requisitions ; 
and  if  he  failed  to  do  this,  he  can  claim  nothing  under  it :  as 
to  him,  the  act  is  the  same  as  if  it  had  no  existence.  It  has 
no  application  to  the  case  where  the  debtor  discharges  himself 
on  bail ;  and  to  hold  otherwise,  would  be  to  abrogate  the 
right  to  hold  to  bail,  in  some  of  the  cases  in  which  the  right 
is  expressly  conferred  by  the  statute,  as  the  same  cause  which 
authorized  the  suing  out  of  the  bail  process,  may  not  exist 
after  judgment ;  and  in  that  case,  the  clear  intention  of  the 
statute  would  be  defeated.  The  debtor,  when  legally  arrested, 
would  have  obtained  his  discharge  in  neither  of  the  modes 
required  by  the  act,  and  the  creditor  left  without  redress. 

There  is  no  error  in  the  record,  and  the  judgment  is 
afl&rmed. 

Chilton,  C.  J.,  not  sitting. 
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LINDSAY  vs.  GRIFFIN. 

1.  The  master  is  Dot  responsible  in  trespass  for  injuries  to  stock  committed  by  his 
slaves,  imder  the  direction  of  his  overseer,  of  which  the  master  was  ignorant, 
and  which  he  neither  authorized  nor  directed. 

Ebrob  to  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  Ezekiel  Pickens. 

This  was  an  action  of  trespass  vi  et  amis,  brought  by 
Griffin  against  Lindsay. 

There  was  evidence  on  the  trial  conducing  to  show,  that  the 
hogs  of  plaintiff,  for  injury  to  which  the  action  was  brought, 
were  some  of  them  killed,  and  others  badly  injured  by  the 
slaves  of  the  defendant ;  that  the  defendant  had  at  the  time 
an  overseer ;  that  the  overseer  directed  the  slaves  to  put  the 
hogs  of  plaintiff,  which  were  in  the  field  of  defendant,  out  of 
the  field,  and  that  in  doing  this  the  slaves  had  killed  some 
and  injured  others  of  them  ;  that  the  defendant  did  not  know 
of  this,  and  did  not  authorize  or  direct  it 

On  this  evidence,  the  defendant  requested  the  court  to 
charge : 

That  if  the  hogs  of  plaintiff,  which  were  killed  or  injured, 
were  killed  or  injured  by  the  slaves  of  defendant,  under  the 
direction  of  defendant's  overseer  to  the  slaves  to  put  the  hogs 
out  of  the  field,  and  if  defendant  did  not  know  of  or  author- 
ize this  direction  of  the  overseer,  nor  the  killing  or  injuring 
of  the  hogs,  then  the  jury  must  find  for  the  defendant.  This 
the  court  refused. 

The  court  charged  the  jury: 

That  if  the  hogs  of  plaintiff  were  killed  or  injured  by  the 
slaves  of  the  defendant,  and  the  slaves  at  the  time  were  acting 
under  the  direction  of  defendant's  overseer,  then  defendant 
would  be  liable,  although  he  did  not  know  of,  or  authorize, 
or  consent  to  the  direction  of  the  overseer  to  the  slaves. 

The  charge  given  and  the  refusal  to  charge  as  requested  are 
assigned  for  error. 


AliABAMA. 


EiCE  &  Morgan,  for  plaintiff  in  error. 
Wyche  &  Nicks,  contra. 

PHELAN,  J. — The  action  is  trespass  vi  et  armis. 

It  is  a  well  settled  principle,  that  in  the  action  of  trespass, 
which  is  an  action  for  the  redress  of  injuries  proceeding  from 
unlawful  force,  in  which  force  and  injury  are  the  gist  of  the 
action,  those  persons  only  are  answerable,  by  whom,  or  under 
whose  direction,  or  with  whose  approbation,  the  unlawful 
force  is  applied.  According  to  this  principle,  a  master  is  not 
liable  in  trespass  vi  et  armis  for  injuries  done  by  his  servant, 
which  are  wilful  on  the  part  of  the  servant,  and  of  which  the 
master  is  ignorant,  although  done  in  the  course  of  the  master's 
business.  If  injuries  are  done  by  the  servant  in  the  course 
of  the  master's  business,  which  result  from  negligence  or  want 
of  proper  care  or  skill  on  the  part  of  the  servant,  the  master 
will  be  liable,  it  is  true,  but  only  in  an  action  on  the  case ;  for 
there  the  gist  of  the  action  is  the  negligence  of  the  servant, 
and  for  that  the  master  is  lawfully  liable,  although  not  for  the 
wilful  torts  of  his  servant.  The  master  is  responsible  for  the 
manner,  as  to  care  and  skill,  with  which  his  servants  execute 
his  business ;  and  hence  it  is  his  duty  to  employ  none  but 
such  as  are  careful  and  competent  in  their  particular  calling ; 
but  for  the  unlawful  purposes  outside  of  his  service,  and  the 
acts  proceeding  from  such  purposes  on  the  part  of  his  servants, 
if  he  does  not  know  of,  or  in  any  manner  participate  in  them, 
he  is  not  responsible.  We  come  back  to  the  principle,  that 
no  man  can  be  sued  in  trespass  vi  et  armis^  but  for  an  injury 
which  is  the  immediate  result  of  some  unlawful  force,  and  that 
unlawful  force  exerted  either  by  himself,  or  those  who  acted 
by  his  command,  or  at  least  with  his  consent.  Blackburn  v. 
Baker,  1  Ala.  173 ;  1  Smith's  Leading  Cases,  219,  b. 

In  view  of  the  evidence  in  the  case,  and  the  foregoing  prin- 
ciples, it  is  manifest  that  the  court  erred,  both  in  the  charge 
given,  and  the  refusal  to  charge  as  requested  by  defendant 
below. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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NEWCOMBE  vs.  J.  W.  &  R.  LEAVITT. 

1.  Ad  execution  creates  a  lien  on  the  personal  property  of  th«  debtor  witbio  tb« 

body  of  the  oounty  to  which  it  runs,  from  the  date  of  its  reoeipt  by  the  sheriff; 
and  if  executions  are  regularly  issued  from  term  to  term,  the  lieu  is  not  lost, 
but  suspended  merely,  by  the  removol  of  the  property  from  one  county  to 
another  within  the  State. 

2.  The  statute  of  limitations,  so  far  as  it  affects  rights  to  persoDal  diattels,  aets 
not  merely  upon  the  remedies  for  their  recovery,  but  upon  the  title  itself  bo 
that  a  title  vicious  in  its  inceptioo  ripeus  into  a  perfect  cue  by  mere  lap«e  of 
time. 

3.  When  personal  property  to  which  a  Hen  has  attached  by  the  delivery  of  an 

execution  to  the  sherifl^  is  removed  to  another  State,  where  it  is  acquired  and 
held  by  a  bona  fide  purchaser  until  the  statute  of  limitations  of  that  State  has 
barred  its  recovery,  and  then  is  brought  back  by  him  to  this  State,  his  title  is 
perfect  against  the  execution  creditor,  although  he  ha?  had  executions  regularly 
issued  from  terra  to  term . 

4.  On  a  trial  of  the  right  of  property  in  slaves,  the  deolai-ations  of  the  defendant 

in  execution  as  to  his  ioteutiou  in  removing  them  beyond  the  limits  of  the 
State,  made  one  or  two  days  before  their  removal,  arc  too  remote  from  Um 
actual  removal  to  form  partof  the  res  gestae,  and  are  therefbi'c  not  adiuissibla 
evidence  for  the  plaintiff. 

5.  Declarations  of  the  defendant  in  execution  showing  a  fraudulent  intent  on  hia 

part,  are  not  admissible  evidence  against  the  claimant,  unless  he  or  some  one 
through  whom  he  claims  was  couuected  witii  the  fraud. 

Error  to  the  Circuit  Court  of  Sumter. 
Tried  before  the  Hon.  Turner  Reavis. 

This  was  a  trial  of  the  right  of  property  in  certain 
slaves,  which  were  levied  on  under  an  execution  in  fever  of 
the  defendants  in  error,  as  the  property  of  Elias  C.  Fields, 
and  were  claimed  by  the  plaintiff  in  error  under  the  statute. 

On  the  trial  a  bill  of  exceptions  was  allowed,  which  shows 
that  the  first  execution  issued  on  the  judgment  of  the  de- 
fendants in  error,  came  to  the  sheriff's  hands  in  Greene  coun- 
ty, where  the  said  Fields  lived,  on  the  20th  of  February, 
1843,  and  was  renewed  from  term  to  term  regularly  until  1848, 
when,  on  the  20th  of  November  in  the  latter  year,  the  levy 
was  made  on  the  property  in  question  in  Sumter  county. 
The  plaintiffs  "introduced  testimony  tending  to  show  that  the 
negroes  levied  upon  were  in  Greene  county  on  the  said  20th 
of  February,  184S,  and  until  the  25th  day  o(  March  thereafter, 
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and  were  the  property  of  Elias  C.  Fields,  one  of  the  defend- 
ants in  execution ;  that  they  were  taken  from  Greene  county 
on  or  about  the  25th  of  March,  1843,  by  one  Abner  Jack,  to 
the  State  of  Mississippi,  where  he  resides ;  that  they  were 
found  on  the  20th  of  November,  1848,  in  the  possession  of 
the  claimant  in  Sumter  county,  Alabama,  and  there  levied 
upon." 

"  The  claimant  then  introduced  testimony  to  show  that  one 
James  Jack  purchased  the  negroes  of  said  Fields  for  a  valua- 
ble consideration,  and  sold  them  to  said  Abner  Jack,  and 
that  said  Abner  Jack,  before  the  20th  day  of  February,  1843, 
took  them  to  Mississippi,  where  he  resided ;  that  the  said  Ab- 
ner Jack  kept  them  there  until  February  5th  1846,  when  he 
sold  them  to  said  Newcombe  for  other  negroes  in  exchange ; 
that  the  said  Newcombe  held,  kept  and  used  said  negroes 
in  the  State  of  Mississippi,  until  the  fall  of  the  year,  1848, 
when  he  removed  with  them  to  Sumter  county,  Alabama." 
The  claimant  then  introduced,  and  read  without  objection, 
the  statute  of  the  State  of  Mississippi  in  Hutchinson's  code, 
showing  that  the  statute  of  limitations  of  that  State  for  actions 
of  trover  and  detinue  was  three  years. 

The  plaintiffs  then  offered  proof  tending  to  show,  that  said 
Fields,  in  1843,  and  about  the  time  said  negroes  were  sent 
away,  was  largely  indebted,  or  insolvent ;  and  that  said  ne- 
groes were  sent  away  from  his  plantation,  or  premises,  in  the 
night  of  the  20th  of  March,  1843. 

The  claimant  then  offered  as  a  witness  James  Jack,  who 
testified  that  he  was  a  creditor  of  the  said  Fields,  and  took 
said  negroes  away,  with  the  consent  of  said  Fields,  in  order 
to  sell  them  and  apply  the  proceeds  to  the  payment  of  his 
debt ;  that  he  took  said  negroes  from  said  Fields  at  the  price 
of  $700,  and  by  his  agreement  was  to  allow  said  Fields  what- 
ever sum  they  should  bring  above  that  price ;  that  in  the 
month  of  July,  1843,  he  had  a  settlement  mth  the  said 
Fields,  and  allowed  him  $800  for  said  negroes,  being  the  sum 
for  which  he  sold  them  to  the  said  Abner  Jack;  that  said  wit- 
ness and  the  said  Abner  Jack  knew  that  the  said  Fields  was 
insolvent,  and  the  object  of  the  witness  in  taking  away  the 
said  negroes  was  to  secure  his  own  debt. 

In  connection  with  the  testimony  of  this  witness,  the  plain- 
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tiff  proposed  to  prove  by  another  witness  what  the  said 
Fields  said  a  day  or  two  before  the  said  negroes  were  taken 
away,  and  while  the  negroes  were  in  his  possession,  as  to  his 
purpose  and  design  to  dispose  of  said  negroes  and  send 
them  out  of  the  way.  To  the  introduction  of  this  testimony 
the  claimant  objected ;  but  the  court  overruled  the  objection, 
and  the  witness  deposed  that  said  Fields,  a  day  or  two  before 
said  negroes  were  taken  away,  told  him,  they  being  alone, 
that  executions  were  out  against  him,  and  would  break  him 
up,  and  that  he  wanted  to  save  something  and  was  going  to 
send  off  said  negroes.  To  this  testimony  the  claimant  again 
objected,  and  again  moved  its  exclusion;  but  his  motion 
was  overruled,  and  he  excepted. 

The  court  charged  the  jury,  in  effect,  that  the  only  inquiry 
for  them  was,  whether  the  negroes  in  controversy  were  the 
property  of  Fields  on  the  20th  of  February,  1843,  and  were 
in  Greene  county  at  that  time ;  that  if  they  were,  a  lien  at- 
tached upon  them  in  favor  of  the  plaintiffs,  which  was  not 
divested  by  their  subsequent  removal  to,  and  bona  fide  sale  in 
Mississippi ;  and  that  if  the  plaintiffs  kept  up  their  lien  by 
having  executions  issued  from  time  to  time,  and  the  slaves 
were  brought  back  into  this  State,  and  after  they  were  brought 
back  the  plaintiffs'  execution  was  levied  upon  them,  they 
were  subject  to  it.  But  that  if  the  jury  were  not  satisfied 
that  the  slaves  were  in  Greene  county  on  the  20th  of  Febru- 
ary, 1843,  they  must  find  the  issue  in  favor  of  the  claimant, 
whether  there  was  fraud  in  the  transaction  between  Fields  and 
Jack  or  not 

The  claimant  requested  the  court  to  charge  the  jury,  that 
if  the  negroes  were  in  Mississippi  on  or  before  the  10th  of 
July,  1843,  and  the  said  Abner  Jack  became  the  purchaser, 
bona  fide,  and  held  them  in  Mississippi  until  5th  February, 
1846;  and  that  the  claimant  purchased  them  of  said  Abner, 
bona  fide,  in  said  State,  and  held  them  there  until  the  fall  of 
the  year  1848  ;  and  if  the  holding  of  each  was  under  color 
of  title,  and  adverse  to  all  others;  and  if  by  the  act  of  the 
legislature  of  Mississippi,  passed  February  4th,  1844,  there- 
after in  force,  the  actions  of  trover,  detrinue,  &c.,  were 
barred  by  the  lapse  of  three  years  after  the  right  of  action 
accrues,  then  the  lien  did  not  run  against  the  claimant  so  as 
41 
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to  make  the  negroes  subject  to  the  execution  under  the  levy 
made  in  November,  1848;  which  charge  the  court  refused, 
and  the  claimant  excepted. 

The  matters  found  in  the  bill  of  exceptions,  in  relation  to 
the  admission  and  exclusion  of  evidence,  and  the  charges 
given  and  refused,  are  now  assigned  for  error. 

Bliss  &  Baldwix,  for  plaintiflP  in  error : 

1.  The  court  erred  in  permitting  the  declarations  of  Field 
to  be  given  in  evidence :  1.  Because  hearsay  is  not  admissible. 
1  Starkie's  Ev.  43-4-5-6-7.  2.  Because  it  was  no  part  of 
tlie  res  gestae.  The  important  inquiry  was,  whether  the  exe- 
ecution  against  Fields  was  out  before  the  negroes  were  re- 
moved from  the  State ;  and  plaintiffs  were  permitted  to  prove 
that  Fields,  before  the  removal  of  the  slaves,  said  that  exe- 
cutions were  out  against  him.  It  was  a  declaration,  not  of  a 
thing  then  doing  or  about  to  be  done,  but  of  a  past  fact  or 
transaction.  15  Ala.  Kep.  639 ;  19  ib.  723 ;  20  ib.  123 ;  3 
Conn.  247. 

2.  If  a  lien  attached  in  favor  of  the  plaintiffs,  it  run  out 
and  expired  with  the  life  of  that  execution.  The  statute  pro- 
vides when  the  lien  shall  commence,  but  says  nothing  as  to 
its  duration,  and  leaves  it  in  this  respect  as  at  common  law ; 
ajid  at  common  law  the  lien  expired  with  the  execution. 
Union  Bank  v.  McClung's  Ex'r,  9  Huniph.  91.  The  statute 
does  not  create  a  lien,  nor  does  it  extend  or  regulate  it,  ex- 
cept as  between  different  execution  creditors.  It  does  not 
continue  the  lien  against  a  bona  fide  purchaser  in  a  foreign 
jurisdiction. 

8.  If  the  lien  attached  on  the  property  within  the  limits  of 
this  State,  yet  it  had  no  extra-territorial  influence,  and  can- 
not override  the  bona  fide  sale  and  purchase  made  in  another 
State,  without  notice,  or  collusion,  or  anything  to  put  the 
purchaser  on  his  guard.  In  these  respects  the  case  is  entire- 
ly different  from  that  of  McMahan  v.  Greene,  12  Ala.  71.  In 
that  case,  the  facts  furnish  a  strong  presumption  of  fraud  and 
collusion  between  the  defendant  in  execution  and  the  pur- 
chaser ;  and  if  that  existed,  the  purchaser,  who  participated  in 
the  fraud,  could  not,  under  our  adjudications,  be  protected 
in  it;  without  that  element,  the  case  would  not  command  the 
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aasent  of  the  profession.  It  is  not  the  policy  of  the  law  to 
run  liens,  where  there  is  nothing  to  admonish  the  purchaser, 
or  put  him  on  his  guard,  and  where  he  purchases  in  good 
faith,  without  notice.  2  Sugden  on  Vendors,  top  page  82 ; 
6  Binn.  118;  1  Story's  Equity  121  |  108;  10  Yerger  186; 
2  S.  &  M.  108. 

4.  But  this  case  not  only  differs  from  McMahan  v.  Greene, 
supra,  in  the  absence  of  fraud  on  the  part  part  of  Newcombe, 
and  want  of  notice ;  but  it  falls  within  the  very  exception 
pointed  out  in  that  case.  It  presents  the  case  of  a  perfect 
statutory  bar,  accruing  in  the  foreign  State,  while  the  prop 
erty  was  held  there.  Hutchinson's  Miss.  Code,  830  §  4 ;  12 
Ala.  71 ;  16  ib.  194,  and  cases  cited.  The  adverse  possession 
of  Jack  may  be  united  to  that  of  the  claimant,  in  making  out 
the  time.  Angell  on  Limitations,  447  §  34,  and  note  to  449 ; 
8  Cranch  462;  1  Wheaton  292  ;  1  M.  &  M.  296. 

5.  If  the  possession  had  commenced  in  fraud  even,  it  would 
not  prevent  the  running  of  the  statute.  9  Vermont  110 ; 
17  Wendell  202. 

S.  F.  Hale,  ccnUra: 

1.  The  declaration  of  Fields  whilst  he  had  the  property 
in  his  possession,  and  after  the  rights  of  plaintiffs  in  execu- 
tion had  attached,  tending  to  show  fraud  in  the  contemplated 
sale  of  the  property,  is  admissible  evidence  against  his  vendee 
and  those  claiming  under  him,  having  first  shown  a  combi- 
nation, prima  facie,  to  commit  the  fraud.  1  Green.  Ev.  123 
§  111 ;  15  Ala.  539;  8  ib.  104;  6  Band.  291. 

2.  This  evidence  was  admissible  as  a  part  of  the  res  gestaey 
to  explain  and  show  the  intent  of  the  act  he  was  about  doing. 
Newman  v.  Stretch,  1  M.  &  M.  338,  or  22  E.  C.  L.  R.  3S0 ; 
Bateman  v.  Bailey,  3  Durn.  &  E.  256;  11  Pick.  365;  11  E. 
C.  L.  R.  498. 

3.  If  the  ruling  of  the  court  on  the  charges  given  and  re- 
fused, can  be  sustained,  the  admission  of  this  testimony,  even 
if  erroneous,  could  work  no  injury  to  the  claimant,  as  plain- 
tiff's right  to  recover  is  placed  on  grounds  entirely  independ- 
ent of  it;  and  error,  without  injury,  will  not  reverse.  14 
Ala.  182;  16  ib.  826;  20  ib.  121. 

4.  An  execution  from  a  court  of  record  creates  a  lien  upon 
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the  personal  property  of  the  defendant  in  the  county  to  which 
it  issues,  from  the  time  of  its  delivery  to  the  sheriff ;  and  a 
purchaser  thereof,  though  bona  Jide,  for  valuable  considera- 
tion, and  without  notice,  takes  it  subject  to  such  lien.  2 
Hawks  341 ;  3  ib.  293 ;  16  Johns.  287  ;  1  Dana  359 ;  1  Bailey 
237;  8  Iredell  65;  4  Dev.  &  Bat.  169. 

5.  The  lien  created  by  an  original  execution,  is  preserved 
by  the  regular  issue  of  alias  executions  from  term  to  term, 
and  is  not  lost  by  the  removal  of  the  property  out  of  the 
county  or  State,  and  its  sale  there,  if  the  plaintiff  keeps  exe- 
cutions regularly  issued  and  in  the  hands  of  the  sheriff.  4 
Stew.  &  P.  238;  5  Ala.  44;  7  ib.  632;  12  ib.  71;  1  Dana 
428 ;  1  B.  Monroe  208 ;  3  Hawks  293 ;  Story's  Conflict  of 
Laws  335  §  402. 

6.  The  lien  created  by  an  execution,  is  a  mere  right,  ac- 
quired by  plaintiff,  to  have  his  debt  satisfied  out  of  the  prop- 
erty; but  without  a  levy  it  does  not  divest  the  title  of  the 
defendant  in  execution,  or  vest  any  title  either  in  the  sheriff 
or  the  plaintiff,  so  as  to  enable  either  one  of  them  to  maintain 
an  action  for  its  recovery  or  value.  6  Hals.  218 ;  12  Johns. 
403;  1  Bailey  237;  12  Ala.  7L 

7.  The  statute  of  limitations  never  begins  to  run  until  there 
is  some  one  in  being  capable  of  suing ;  for,  until  that  time 
no  action  accrues.  18  Ala.  831;  5  Barn.  &  Adol.  204;  An- 
gell  on  Limitations  55.  As  neither  the  plaintiff,  nor  sheriff, 
nor  any  one  else,  could  sue  for  this  property,  or  in  any  way 
pursue  it  in  Mississippi,  the  statute  could  not  run  against  the 
plaintiff's  rights,  as  he  is  not  embraced  in  its  provisions.  The 
rule  established  by  the  authorities  above  cited  is,  that,  when 
a  lien  has  attached,  it  continues  until  the  debt  is  satisfied,  or 
until  it  is  lost  by  plaintiff's  default. 

.vX  i  < 

GIBBONS,  J.— It  is  the  settled  law  in  the  State  of  Ala- 
bama, that  an  execution  creates  a  lien  from  the  date  of  its  re- 
ceipt by  the  sheriff,  on  the  personal  property  of  the  debtor, 
within  the  body  of  the  county  to  which  it  runs.  It  is  also 
settled  by  judicial  decision,  that  this  lien  is  not  lost,  but  sus- 
pended merely,  by  a  removal  of  the  property  from  the  county 
where  the  lien  first  attached  to  another  county  in  the  State,  if 
the  creditor  permits  no  term  to  elapse  without  the  issue  of  an 
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execution.    Hill  v.  Slaughter,  7  Ala.  632.    It  is  also  decided 

in  the  case  of  McMahan  v.  Greene,  12  Ala.  71,  that  the  lien 
created  by  the  issue  of  an  execution  is  not  defeated  by  the  re- 
moval of  the  property  beyond  the  borders  of  the  State  and  a 
sale  of  it  there,  if  the  purchaser  brings  it  back  to  this  State ; 
and  that  the  purchaser  in  the  foreign  jurisdiction,  if  he  comes 
with  the  property  to  this  State,  cannot  by  such  purchase  de- 
feat the  lien  which  had  been  regularly  continued  by  the  issue 
of  executions,  as  prescribed  by  our  statutes.  It  is  difficult  to 
gather  from  the  decision  in  this  case  the  principle  on  which  it 
resta  The  facts  of  the  case  were,  |hat  a  negro  woman,  on 
which  a  lien  was  created  by  the  delivery  of  an  execution  to 
the  sheriff  in  Pike  county,  was  run  oflf  to  Florida,  and  there 
sold  to  a  purchaser,  who  bought  with  full  notice  of  the  cir- 
cumstances under  which  she  left  Alabama.  The  purchaser 
brought  the  negro  woman  back  to  Pike  county,  and  she  was 
then  seized  by  the  sheriff,  by  virtue  of  an  alias  execution  in 
his  hands.  The  facts  of  the  case  do  not  show  whether  the 
sale  was  fraudulent  or  bona  Jide^  other  than  that  the  purchaser 
bought  with  notice  of  the  lien.  Neither  does  the  court  state, 
with  any  distinctness,  upon  what  ground  it  bases  its  decision. 
We  cannot  gather  from  the  decision  whether  it  was  placed 
upon  the  ground  that  the  sale,  with  notice  of  the  lien,  in  the 
foreign  jurisdiction,  was  a  badge  of  fraud,  and  therefore  the 
transaction  was  colorable ;  or,  whether  it  was  upon  the  ground, 
that  the  lien  created  by  the  execution  followed  the  property, 
and  therefore  the  purchaser  took  it  cum  onere.  The  latter 
idea,  however,  is  somewhat  negatived  by  the  reasoning  of  the 
court. 

The  lien  created  on  personal  property  by  an  execution,  is 
dependent  upon  two  facts,  which  must  exist  concurrently ;  the 
one,  an  execution  in  the  hands  of  the  sheriff,  the  other,  the 
property  of  the  debtor  in  the  county  where  the  execution  is 
running.     Either  of  these  failing,  no  active  lien  exists. 

Even  after  the  lien  has  been  created,  if  the  property  is  re- 
moved from  the  county  where  it  was  created,  the  lien  is  said 
to  be  suspended,  that  is,  the  property  does  not  carry  the  lien 
with  it,  as  a  right  attached  to  it  in  favor  of  the  creditor,  but 
goes,  liable  merely  to  have  it  revived  by  the  issue  of  another 
execution  to  the  county  where  the  property  is  carried.    If 
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no  execution  is  sent  to  that  county,  then  the  old  lien  created 
in  the  county  from  which  the  property  is  removed,  is  lost  for- 
ever. Hill  V.  Slaughter,  supra.  This  reasoning,  applied  to 
a  case  where  the  property  had  been  removed  beyond  the  lim- 
its of  the  State,  would  also  tend  to  show,  that,  when  the  pro- 
perty passed  the  borders  of  the  State,  it  passed  divested  of 
the  lien  entirely,  as  the  process  of  this  State  could  not  run  be- 
yond its  limits ;  and  a  bona  fide  purchaser  for  value  would 
take  it,  as  it  would  seem,  in  the  condition  in  which  he  found  it. 

However  this  may  be,  we  do  not  deem  it  necessary,  in  the 
present  case,  to  express  an  opinion  as  to  the  correctness  of  the 
conclusions  to  which  the  court  arrived  in  the  case  of  McMa- 
han  V.  Greene.  Nor  do  we  deem  it  necessary  to  decide  what 
the  right  is,  if  any,  that  property  on  which  a  lien  has  been 
created,  by  placing  an  execution  in  the  hands  of  the  sheriflF, 
carries  with  it  when  it  is  transported  from  the  county  in  which 
the  lien  was  created  beyond  the  limits  of  the  State.  Our  de- 
cision will  be  placed  upon  other  grounds. 

The  proof  in  this  cause  discloses,  that  the  statute  of  limita- 
tions in  the  State  of  Mississippi,  for  the  recovery  of  personal 
property  by  action  of  trover,  detinue,  &c.,  is  three  years. 
This  act  was  passed  the  4th  day  of  February,  1844.  The 
proof  further  tends  to  show  that  James  Jack,  in  1843,  after 
acquiring  the  negroes  in  question  from  Fields,  the  defendant 
in  execution,  sold  them  to  Abner  Jack,  who  held  them  until 
1846,  and  then  sold  them  to  the  claimant,  who  held  them  un- 
til 1848,  and  then  brought  them  to  Sumter  county,  Alabama ; 
that  both  Abner  Jack  and  the  claimant  resided  in  the  State  of 
Mississippi  during  the  periods  above  named,  and  there  held 
said  negroes  as  their  own,  adversely  to  all  the  world.  The 
material  question  arising  upon  this  proof  is,  what  effect  has 
the  lapse  of  time  upon  the  title  of  the  claimant,  under  the 
laws  of  Mississippi,  and  while  the  claimant  and  said  Abner 
Jack,  through  whom  he  claims,  remained  in  Mississippi  with 
the  property  in  question?  and  also,  how  is  the  plaintiff's  lien 
affected  by  it  ? 

The  statute  of  limitations  in  all  the  States  of  this  Union,  so 
far  as  it  affects  rights  to  personal  chattels,  acts  not  merely  upon 
the  remedies  for  their  recovery,  but  upon  the  title  itself;  so 
much  so,  that  a  title  vicious  in  its  inception,  ripens  into  a 
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perfect  one  by  mere  lapse  of  time.  It  is  emphatically  a 
statute  of  repose,  and  should  be  upheld  in  all  cases  where  it 
is  invoked,  if  the  principles  by  which  it  is  governed  are  ap- 
plicable to  the  case. 

We  apprehend  it  will  not  be  denied,  that  where  property 
is  taken,  even  tortiously,  from  the  real  owner  residing  in  one 
State,  and  carried  into  another  and  there  sold  to  a  bona  fide 
purchaser  for  a  valuable  consideration  without  notice,  such 
purchaser,  after  he  has  held  the  property  adversely  a  sufficient 
length  of  time  to  make  a  title  by  the  statute  of  limitations  of 
the  latter  State,  may  defend  it  successfully,  even  against  the 
true  owner.  This  court  has  gone  so  far  as  to  say,  that  such  a 
purchaser  could  defend  successfully,  even  though  the  title  of 
his  vendor  had  commenced  by  fraud,  force  or  felony.  How- 
ell V.  Hair,  16  Ala.  194,  and  cases  cited.  If  this  would  be 
the  law  as  to  the  actual  owner  of  property,  who  had  a  perfect 
and  complete  right  to  it,  when  it  left  the  State  where  he  held 
it;  on  what  principle  of  analogy  or  of  right  is  it,  that  a  party 
who  claims  a  mere  lien  on  property  could  stand  in  a  higher 
or  better  position? 

The  statute  of  limitations,  a.s  we  have  above  remarked, 
when  it  begins  to  run,  acts  upon  the  title  of  the  property,  and 
perfects  it  against  all  persons  and  claims  whatsoever  not  ex- 
cepted by  it.  Could  it  be  contended,  that,  if  this  property 
had  remained  in  the  State  of  Alubama.  and  instead  of  being 
removed  to  another  State,  had  been  removed  to  another  coun- 
ty, and  there  sold  to  a  bona  fide  purchaser  without  notice,  who 
had  held  it  adversely  to  all  the  world  for  six  years,  such  pur- 
chaser would  not  have  a  good  title,  although  the  lien  of  the 
execution  had  been  regularly  kept  up  in  the  county  where  it 
first  attached,  by  the  regular  issue  of  executions  from  term  to 
term  ?  We  could  not  hesitate,  in  such  a  case,  to  say  that  the 
creditor  could  not  enforce  the  lien  upon  the  property  in  the 
hands  of  such  a  purchaser,  because  time  would  have  made 
him  a  title,  independent  of  his  purchase,  and  divested  of  all 
liens  not  duly  recorded.  Again ;  suppose  this  purchaser 
should  afterwards  take  this  property  to  the  same  county  where 
the  lien  had  first  attached  upon  it,  where  an  execution  was 
still  running  on  the  same  judgment,  and  that  executions  had 
been  regularly  continued  from  term  to  term  up  to  that  time ; 
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could  it  be  contended,  that  the  old  lien  would  be  revived  and 
re-attach  to  the  property,  so  as  to  defeat  the  title  which  the 
statute  had  made  for  the  purchaser  ?  If  so,  then  the  statute, 
instead  of  being  efficient  for  the  repose  and  quietude  of  titles, 
would  be  rather  a  delusion.  If  such  would  be  the  effect  of 
the  statute  in  the  State  of  Alabama,  how  much  more  forcible 
is  the  argument  when  applied  to  a  title  acquired  by  it  out  of 
the  State? 

But  it  is  said,  the  statute  did  not  begin  to  run  against  the 
creditor,  and  in  favor  of  the  claimant,  in  the  State  of  Missis- 
sippi, because  the  lien  created  by  the  execution  was  not  such 
a  right  as  could  be  enforced  in  a  foreign  country ;  and  that  it 
was  not  such  a  right  authorities  are  cited  to  prove. 

As  we  have  above  stated,  we  do  not  pretend  to  decide  in 
this  case  what  right,  if  any,  was  attached  to  this  property  in 
favor  of  the  plaintiff  in  execution,  when  it  was  carried  beyond 
the  limits  of  the  State  of  Alabama.  Assuming,  however, 
that  there  was  a  right,  we  must  suppose  that  there  was  some 
mode  of  enforcing  it,  in  the  forum  to  which  the  property  was 
carried.  It  rarely  happens,  in  any  of  the  States  of  this  Union, 
that  a  party  having  a  right  in  any  one  of  them,  cannot  find  a 
remedy  there  to  enforce  it.  The  courts  of  each  State,  by 
comity,  on  principles  of  international  law,  lend  themselves  to 
enforce  the  rights  of  non-resident  suitors,  as  they  shall  be 
found  to  exist;  and  if  the  right  arose  in  a  foreign  jurisdic- 
tion, the  inquiry  which  the  courts  make  is,  as  to  the  existence 
of  the  right  according  to  the  law  of  the  place  where  it  is  al- 
leged to  have  arisen,  giving  to  the  party  his  remedy  according 
as  it  is  found  to  exist  or  not.  Story's  Conflict  of  Laws  335, 
§  402.  If  the  party  claiming  such  right,  does  not  follow  the 
property,  and  enforce  it,  but  lets  it  remain  in  the  hands  of  a 
bona  fide  purchaser,  until  by  the  law  of  the  land  time  makes 
him  a  title  good  against  all  the  world,  he  cannot  complain  that 
his  rights  are  barred. 

If,  on  the  other  hand,  no  right  was  attached  to  the  property, 
by  virtue  of  the  execution  lien,  Avhich  followed  it  to  the  State 
of  Mississippi,  then  there  was  nothing  to  enforce  in  the  forums 
of  that  State,  and  the  purchaser  there  would  take  it,  like  any 
other  purchaser,  from  a  vendor  who  had  the  right  to  sell  it, 
and  his  title  in  that  case  would  seem  to  be  good,  in  spite  of 
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the  lien  which  had  attached  to  the  property  before  it  left  the 
county  where  the  execution  was  running  against  it. 

But  in  either  case,  the  purchaser  of  the  property  would  be 
entitled  to  the  benefit  of  the  statute  of  limitations,  and  this 
statute  would  make  him  a  title,  independent  of  his  purchase, 
and  against  all  other  titles  or  claims  not  excepted  by  it. 

We  prefer  placing  our  decision  in  this  case  upon  this  ground, 
because,  in  doing  so,  we  make  it  consistent  with  the  case  of 
McMahan  v.  Greene,  and,  as  above  stated,  we  do  not  wish  to 
be  understood  as  expressing  an  opinion  as  to  the  correctness 
or  incorrectness  of  that  decision.  That  case  seems  expressly 
to  provide  for  a  case  like  the  present,  and  to  except  from  its 
influence  a  title  acquired  by  the  statute  of  limitations  in  a 
foreign  country. 

Our  conclusion,  then,  is,  that  inasmuch  as  the  charge  of  the 
court  cut  off  the  claimant  &om  all  benefit  which  he  might 
have  derived  from  his  title  by  the  statute  of  limitations,  whilst 
the  proof  warranted  him  in  availing  himself  of  it,  the  court 
erred  in  its  charge.  The  charge  asked  by  the  claimant  stated 
the  law  correctly,  and  should  have  been  given  to  the  jury. 

We  think  the  court  also  erred  in  admitting  the  declarations 
of  Fields,  the  defendant  in  execution,  to  be  given  in  evidence 
to  the  jury.  It  appears  by  the  bill  of  exceptions,  that  these 
declarations  were  made  one  or  two  days  before  the  negroes 
were  removed,  and  were  made  to  the  witness  when  he  and  the 
witness  were  alone  together.  This  testimony  was  objection- 
able on  two  grounds :  first,  because  it  was  too  remote  from  the 
actual  removal  to  form  part  of  the  res  gestce ;  and  second,  if  it 
was  given  with  a  view  to  show  a  fraudulent  intent  on  his  part, 
it  would  be  incompetent  unless  it  was  connected  with  the 
claimant  or  some  one  through  whom  he  claimed.  The  rule 
is,  that,  although  the  vendor  of  property  may  act  with  a 
fraudulent  intent  in  the  sale  or  conveyance  of  it,  still  such 
sale  or  conveyance  is  not  void,  if  the  vendee  or  grantee  acts 
bona  fide.  Both  the  vendor  and  vendee  must  participate  in 
the  fraud,  in  order  to  vitiate  the  sale. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 
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BUENETT  vs.  BRANCH  BANK   AT  MOBILE  et  al. 

1.  Property  sent  home  by  a  father  to  hia  daughter  and  son-in-law,  on  their  mar- 

riage, must  be  regarded  as  an  advancement,  unless  at  the  time  a  less  estat« 
is  declared  or  limited, 

2.  When  slaves  are  given  by  a  father  as  an  advancement  to  his  daughter  on  her 
marriage,  and  pass  into  the  possession  of  her  husband,  his  right  to  them  be- 
comes perfect,  unless  the  grantor's  intention  to  exclude  his  mai-ital  rights,  at 
the  time  the  advancement  was  made,  is  clearly  shown  ;  and  this  right  is  not 
divested,  as  against  his  creditors,  by  his  subsequent  declarations  and  admis- 
sions in  favor  of  his  wife,  which  do  not  amount  to  a  settlement  to  her  sole 
and  separate  use. 

3.  If  the  husband  elects  to  treat  slaves,  which  were  sent  home  as  an  advjincement 

to  the  wife  by  her  father  on  her  marriage,  as  the  property  of  his  wife  under 
the  will  of  her  father,  this  might  operate,  in  a  controversy  between  her  and 
her  husband's  administrator,  to  vest  the  title  in  her  in  equity  ;  but  the  hus- 
band while  living  would  not  thereby  be  estopped  from  asserting  title  in  him- 
self, nor  would  his  creditors  be  prevented,  after  his  deatii,  from  subjecting  it 
to  the  payment  of  his  debts. 

Error  to  the  Chancery  Court  of  Dallas. 
Heard  before  the  Hon.  James  B.  Clark. 

This  bill  Avas  filed  by  the  plaintiff  in  error  to  enjoin  the 
Bank  from  selling  under  execution  at  law  against  John  S. 
Burnett,  the  husband  of  complainant,  certain  slaves,  which 
she  alleges  belong  to  her,  and  were  bequeathed  by  her  father, 
James  Hebbin,  to  her  sole  and  separate  use.  The  Chancellor 
dismissed  the  bill  upon  a  hearing,  on  the  merits ;  and  his  de- 
cree is  assigned  for  error. 

Gale  &  GTayle,  for  plaintiff  in  error,  contended,  that  com- 
plainant took  a  separate  estate  in  the  slaves  in  suit,  under  the 
will  of  her  father,  and  cited  8  Porter  73  ;  6  Ala.  473 ;  11  ib. 
953  ;  12  ib.  29,  652,  798 ;  17  ib.  232 :  18  ib.  84. 

Lapsley  &  Hunter,  contra^  submitted  the  case  on  the 
opinion  of  the  Chancellor,  as  set  out  in  the  record. 

CHILTON,  C.  J. — A  careful  examination  of  the  pleadings 
and  proof  has  fully  satisfied  us,  that  the  decree  of  the  Chan- 
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cellor  is  correct.  It  appears,  from  the  proof  taken  on  behalf 
of  Mrs.  Burnett,  that  the  slaves  Zurrie  and  Ambra,  (the  latter 
being  the  mother  of  the  others  in  controversy,)  were  sent  by 
James  Hebbin  to  her  and  her  husband,  John  S.  Burnett,  af- 
ter  their  marriage,  and  before  the  making  of  the  will  under 
which  she  now  claims ;  and  there  is  not  only  a  want  of  proof 
to  show  that  they  were  not  designed  as  an  advancement  by 
her  father,  but  it  is  fairly  inferable  from  it  that  they  were ; 
and  this  inference  is  strengthened  by  the  will  itself,  which 
speaks  of  advancements  made  of  slaves  to  the  children  of  the 
testator.  True,  one  witness  testifies,  that  the  title  remained 
in  James  Hebbin,  and  that  the  slaves  passed  under  his  will ; 
but  these  were  questioas  of  law,  about  which  he  was  not  com- 
petent to  testify. 

Another  witness  also  testifies,  that  he  always  understood 
they  were  the  separate  property  of  Mrs.  Burnett,  and  that 
her  husband  held  them  as  the  agent  of  her  trustee,  Thomas 
Burnett ;  and  also,  that  he  heard  James  Hebbin  say  they 
were  the  negroes  of  his  daughter  Martha.  Aside  from  the 
objectionable  character  of  a  portion  of  this  proof,  it  fails  alto- 
gether to  fix  a  separate  estate  in  Mrs.  Burnett.  The  inten- 
tion to  exclude  the  marital  rights  of  the  husband,  which  the 
law  favors,  must  be  made  clearly  to  appear ;  and  there  is  no 
evidence  which  shows  that,  at  the  time  the  advancement 
was  made,  there  was  any  intention,  on  the  part  of  James 
Hebbin,  to  exclude  his  son-in-law.  If,  then,  the  slaves  were 
given  to  the  wife,  and  taken  into  possession  by  the  husband, 
his  right  to  them  became  perfect,  and  was  not  divested  by  his 
subsequent  declarations  in  favor  of  the  wife,  which  do  not 
amount  to  a  settlement  to  her  sole  and  separate  use,  so  as  to 
afiect  the  rights  of  the  husband's  creditors. 

The  will  does  not  purport  to  convey  any  title  in  these 
slaves,  but,  as  we  have  said,  recognizes  the  right  to  them  as 
having  previously  vested  by  way  of  advancement ;  and  we 
think  the  proof  fails  to  show,  that  John  S.  Burnett  has,  by 
any  act  of  his,  divested  that  title  out  of  himself,  and  vested  it 
in  any  one  for  the  sole  and  separate  use  of  his  wife.  As  against 
his  creditors,  this  proof  should  be  clear  and  explicit.  The 
authorities  cited  in  the  opinion  of  the  Chancellor  very  clearly 
establish  the  position  he  assumed,  and  show  that  this  property, 
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having  been  sent  home  by  a  father  to  his  son-in-law,  upon  his 
marriage,  must  be  regarded  as  an  advancement,  unless  at  the 
time  a  less  estate  is  declared  or  limited.  Olds  v.  Powell,  7 
Ala.  652 ;  see  also  Williams  v.  Maull,  20  ib.  720. 

The  fact  that  the  husband  may  have  elected  to  treat  these 
slaves  as  the  property  of  the  wife  under  the  will  of  her  father, 
might,  in  a  controversy  between  the  wife  and  the  husband's 
administrator,  be  received  to  vest  in  her  the  title  in  a  court  of 
equity ;  but  while  the  husband  is  living,  he  retains  the  power 
and  control  over  the  property,  and  although  he  may  have 
elected  to  hold  it  as  agent  of  the  wife's  trustee,  this  does  not 
prevent  him  from  re-asserting  his  former  title,  which  was  per- 
fect under  the  advancement,  and  repudiating  any  title  which, 
by  his  mere  declarations,  he  has  admitted  in  favor  of  the  wife. 
Not  being  estopped  from  asserting  title  in  himself,  much  more 
should  the  creditors  of  the  husband  be  allowed  to  treat  the 
property  as  his ;  otherwise,  the  husband  could,  by  his  de- 
clarations, build  up  an  estoppel  as  against  his  creditors,  while 
he  is  left  in  the  full  enjoyment  and  ownership  of  the  pro- 
perty. 

We  repeat,  that  the  will  of  James  Hebbin  confers  no  sepa- 
rate estate  in  these  slaves,  and  could  have  conferred  none,  as 
the  title  had  previously  vested  in  the  husband  of  his  daugh- 
ter by  the  advancement.  And  as  the  husband  has  never  con- 
veyed, or  attempted  to  convey  any  title  to  them  to  the  sole 
and  separate  use  of  the  wife,  or  otherwise  admitted  that  she 
held  such  an  interest,  he  is  left  the  owner  of  the  property, 
and  it  is  subject  to  his  debts,  unless  exempt  upon  grounds  not 
disclosed  by  the  proof  in  this  cause. 

Let  the  decree  be  affirmed. 
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WOOD  VS.  RUSSELL. 


1.  WImo  a  judgment  niti  ia  rendered  against  a  gamisbee  for  failing  to  appear 
Aod  answer,  a  final  judgment  cannot  be  rendered  against  him,  until  a  scire 
fcuia*  is  duly  "executed  and  returned"  by  the  sheriff  of  the  county  in  which 
he  resides,  or  in  which  he  was  summoned. 

Error  to  the  Circuit  Court  of  Macon. 
Tried  before  the  Hon.  Geo.  W.  Stone. 

The  defendant  in  error  commenced  a  suit  by  attachment 
against  one  Joseph  Wood,  in  the  Circuit  Court  of  Macon,  and 
the  plaintiJQf  in  error  was  summoned  as  a  garnishee.  The 
writ  of  garnishment  was  sent  to  the  county  of  Mobile,  and 
was  there  served  upon  the  garnishee,  as  appears  by  the  return 
of  the  sheriff  of  that  county.  A  judgment  7iisi  was  rendered 
against  the  garnishee  for  failing  to  appear  and  answer,  upon 
which  writs  of  scire  facias  were  issued  to  the  sheriff  of  Macon 
county ;  and  after  two  returns  by  him  of  "  not  found,"  judg- 
ment final  was  rendered  against  the  garnishee. 

The  writ  of  error  is  sued  out  to  reverse  this  judgment;  and 
it  is  assigned  for  error,  that  the  scii-e  Jacias  went  only  to  the 
sheriff  of  Macon,  and  was  by  him  returned  " nihil"  when 
the  return  of  the  summons  of  garnishment  shows  that  the 
plaintiff  in  error  resided  or  was  found  in  the  county  of  Mo- 
bile. 

Seaborn  Williams,  for  plaintiff  in  error. 
Geo.  W.  Gunn,  contra. 

LIGON,  J.— In  the  case  of  Hall  v.  The  State,  15  Ala.  431, 
it  was  held,  that  when  two  writs  of  scire  facias  on  a  forfeited 
recognizance  are  returned  "  nihil"  by  the  sheriff  of  the  county 
in  which  the  recognizance  was  entered  into,  it  is  equivalent 
to  service ;  but  two  such  returns  by  the  sheriff  of  a  different 
county,  will  not  have  the  same  effect.  It  is  true,  this  decision 
is  based  on  the  requirements  of  the  twenty-fifth  section  of 
the  eighth  chapter  of  the  Penal  Code,  (Clay's  Dig.  442  §  25;) 
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but  the  statute  only  prescribes  wbat  the  rule  of  practice, 
arising  from  the  separate  and  independent  j  arisdiction  of  the 
courts  of  the  several  counties  in  the  State,  would  seem  to  de- 
mand. Each  county  has  its  own  executive  officer,  who  alone 
is  authorized  to  serve  process  within  its  limits ;  and  the  resi- 
dent of  one  county,  who  is  a  freeholder,  is  not  to  be  sued  in 
a  county  different  from  that  in  which  he  resides,  except  in 
particular  cases,  and  particular  modes  of  proceeding.  Clay's 
Digest  342  §  163. 

The  summons  of  garnishment  may  go  to  any  county  in  the 
State ;  but  if  the  garnishee  is  thus  sought  and  found  by  the 
plaintiff  in  attachment,  in  a  distant  county,  and  he  fail  to  ap- 
pear and  answer,  thus  subjecting  himself  to  a  judgment  nm, 
he  is  not  liable  to  judgment  final,  until  scire  facias  shall  be 
duly  "  executed  and  returned"  by  the  sheriff  of  the  county 
in  which  he  resides,  or  in  which  he  was  summoned  as  gar- 
nishee. Grimke  v.  Marant,  2  Brevard  202 ;  Woodfork  v. 
Broomfield,  1  Murph.  187 ;  Kice  v.  Talmadge,  20  Verm.  378. 

In  this  case,  the  summons  of  garnishment  was  served  on 
the  plaintiff  in  error  in  Mobile  county,  and  the  writs  of  scire 
facias  are  returned  ^' nihil"  by  the  sheriff  of  Macon  county. 
This  cannot  be  regarded  such  due  execution  and  return,  as 
is  required  by  law,  (Clay's  Digest  59  §  20 ;)  and  consequently 
will  not  support  the  judgment  final  in  the  court  below. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 

Note. — This  opinion  was  delivered  at  the  January  term, 
1852,  but  by  accident  did  not  come  to  the  hands  of  the  re- 
porter. 


MAY  vs.  LEWIS  et  al. 


1.  A  bill  filed  by  a  vendor  of  lands,  alleging  that 'the  purchaae  money  was  to  be 

paid  out  of  the  proceeds  of  certam  mills  situate  on  the  lands,  and  that  the 

vendees  had  received  enough  to  pay  the  purchase  money,  and  asking  an  ae- 

)[count  of  the  proceeds  received,  is  without  equity,  complaioant's  remedy  being 

complete  at  law. 
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2.  Under  the  geoeral  prayer  for  relief  complaiuaot  maj  obUin  the  relief  appro- 
priate to  the  ease  made  by  bis  bill,  although  he  is  mistaken  in  the  special  relief 
prayed. 

3.  Chancery  may  enforce  a  vendor'a  lien  for  the  purchase  money,  when  hia  Ml 

alleges  that  he  retained  the  title  in  himself  as  a  security  for  the  purchase 
money,  that  the  purchase  money  is  due,  and  that  the  purchasers  are  in  de- 
fault 

Error  to  the  Chancery  Court  of  Pickens. 
Heard  before  the  Hon.  W.  W.  Mason. 

This  bill  is  filed  by  the  plaintiff"  in  error,  against  Benjamin 
P.  Lewis  and  Samuel  D.  Lewis.  It  alleges,  that  complainant 
sold  to  defendants  certain  lands,  having  mills  situated  on 
them,  for  a  specified  price,  and  gave  them  his  bond  for  titles ; 
that  the  purchase  money  was  to  be  paid  out  of  the  proceeds 
of  the  mills,  complainant  retaining  the  legal  title  in  himself 
until  the  purchase  money  was  paid ;  that  defendants  entered 
upon  the  lands,  and  took  possession  of  the  mills,  and  have 
paid  complainant  a  portion  of  the  purchase  money ;  that  they 
have  received  enough  from  the  proceeds  of  the  mills  to  pay 
the  whole  of  the  purchase  money,  and  are  dissipating  in 
intemperance  the  proceeds  as  received ;  that  they  are  com- 
mitting waste  on  the  land,  by  placing  thereon  a  large  number 
of  hired  slaves,  and  by  cutting  down  and  selling  the  most 
valuable  portion  of  the  timber,  thereby  impairing  complain- 
ant's lien  for  the  purchase  money. 

The  prayer  of  the  bill  is,  for  an  account  of  the  proceeds  of 
the  mills,  and  an  injunction  against  future  waste;  that  on 
taking  the  account,  the  defendants  be  decreed  to  pay  over  to 
complainant  the  balance  of  the  purchase  money  yet  due,  and 
for  general  relief. 

The  Chancellor  sustained  a  motion  to  dismiss  the  bill  for 
want  of  equity,  and  his  decree  is  now  assigned  for  error. 

P.  &  J.  L.  Martin,  for  plaintiff  in  error. 
E.  W.  Peck,  contra. 

GOLDTHWAITE,  J.— The  special  relief  prayed  for  was, 
that  the  defendants  should  be  decreed  to  pay  the  amount  of 
the  purchase  money  found  to  be  due  to  the  complainant ;  and 
he  clearly  was  not  entitled  to  this  relief,  as  the  bill  upon  its 
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face  shows  a  perfect  right  to  recover  at  law  upon  the  contract. 
The  lands  were  to  be  paid  for  out  of  the  proceeds  of  the  mills 
as  received ,  and  the  bill  expressly  alleges,  that  the  defend- 
ants had  received  from  the  mills  an  amount  sufficient  to  pay 
the  purchase  money ;  and  if  this  was  the  case,  there  is  no 
reason  why  he  should  not  recover  on  the  contract  at  law. 

The  bill,  however,  contains  the  general  prayer  for  relief; 
and  the  rule  is,  that  although  the  complainant  may  mistake 
the  relief  to  which  he  is  entitled  in  his  special  prayer,  he  can, 
under  the  general  prayer,  obtain  the  relief  which  is  appro- 
priate to  the  case  made  by  the  bill.  Here  the  allegations  of 
the  bill  show  the  contract  for  the  sale  of  the  lands ;  that  the 
vendor  retained  the  title  in  himself,  as  security  for  the  pur- 
chase money ;  that  the  purchase  money  is  due,  and  the 
purchasers  in  default.  These  facts  are  all  which  are  necessary 
to  authorize  a  court  of  chancery  to  enforce  a  vendor's  lien  on 
land  for  the  purchase  money.  Haley  v.  Bennett,  5  Porter 
452  ;  Chapman  v.  Chunn,  5  Ala.  397.  As  under  the  prayer 
for  general  relief,  upon  the  case  made  by  the  bill,  the  Chau. 
cdlor  might  have  afforded  the  appropriate  relief,  although 
not  the  relief  specially  prayed  for,  he  erred  in  dismissing  the 
bill. 

Let  the  judgment  be  reversed,  with  costs,  and  the  cause 
remanded. 


GAYLE  &  RIGGS  vs.  BANCROFT'S  ABM'R. 

1,  A  motion  to  quash  a  bond  given  for  the  trial  of  the  right  of  property,  made 
by  some  of  the  obligors,  is  addressed  to  the  discretion  of  the  court,  and  its 
refusal  to  quash  is  not  revisable  on  error. 

Error  to  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  Lyman  Gibbons. 

This  was  a  motion  by  the  plaintiffs  in  error  to  quash  a  bond 
given  for  the  trial  of  the  right  of  property,  in  a  claim  suit 
between  the  defendant  in  error  and  Richard  W.  Gayle  as 
claimant. 
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The  court  refused  the  motion,  and  its  refusal  is  now  as- 
signed for  error. 

Hopkins  &  Jones,  for  plaintiffs  in  error. 
C.  W.  Rapier,  contra. 

PHELAN,  J. — This  was  a  motion  by  J9hn  Gayle  and 
Daniel  M.  Riggs,  to  quash  a  bond  for  the  trial  of  the  right  of 
property,  made  by  A.  J.  Gayle,  John  Gayle  and  JL)aniel  M. 
Riggs,  upon  a  claim  made  on  oath  by  A.  J.  Gayle,  as  agent 
of  Richard  W.  Gayle,  to  certain  slaves  levied  on  as  the 
property  of  Billups  Gayle,  by  virtue  of  an  execution  in  favor 
of  George  Bancroft  against  Billups  Gayle  and  Wm.  Bower, 
copartners,  and  Duke  Goodman,  their  security  on  a  writ  of 
error  bond,  after  the  property  had  been  found  subject,  in  a 
trial  between  Richard  W.  Gayle  and  the  administrator  of 
George  Bancroft. 

The  form  and  structure  of  the  affidavit,  execution,  endorse- 
ment on  the  execution,  and  the  bond,  on  which  the  motion 
was  predicated  in  this  case,  will  be  found  by  referring  to  the 
report  of  the  case  of  Richard  W.  Gayle  v.  Bancroft,  Adm'r, 
decided  at  this  term. 

Even  if  we  were  of  opinion,  that  the  bond  in  this  case  is 
so  defective  that  no  valid  execution  could  issue  thereon 
against  the  obligors,  should  it  in  proper  time  be  returned 
"  forfeited,"  we  should  not  feel  authorized  to  review  the  deci- 
sion of  the  court  below  refusing  this  motion  to  quash ; 
because  it  was  at  this  stage  of  the  proceeding  a  motion  clearly 
addressed  to  the  discretion  of  the  court.  K  plaintiff  has  ex- 
ecution issued  against  the  obligors  in  the  bond,  it  will  then 
be  ready  for  definitive  action.  He  may  never  do  so.  He 
may  prefer  to  sue  on  it  as  a  common  law  bond ;  and  his  right 
to  do  this  should  not  be  abridged  by  a  judgment  to  quash, 
which  ought  never  to  be  granted,  except  in  a  very  clear  case, 
were  the  defects  are  so  radical  and  apparent  as  to  make  the 
bond  a  nullity.  3  Stew.,  Johnson  v.  Wren ;  Anderson  v. 
Rhea,  7  Ala. 

We  decline  to  express  any  opinion  on  the  sufficiency  of 
this  bond,  as  the  basis  of  either  an  execution  or  action  of 
debt 
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The  judgment  of  the  court  was  not  final,  and  therefore  not 
revisable  by  writ  of  error.  The  writ  in  this  case  must,  con- 
sequently, be  dismissed. 


HALL  vs.  CANNTE  &  WIFE. 

1.  Courts  of  chauceryin  this  State  have  jurisdiction  of  purely  equitable  demands 

over  twenty  and  under  fifty  dollars. 

2.  "When  suit  is  brought  against  husband  and  wife,  on  a  note  executed  by  them 
jointly  after  marriage,  and  the  wife  pleads  separately  her  coverture,  to  which 
plaintiff  replies  specially,  and  his  replication  is  overruled,  it  is  erroneous  to 
enter  judgment  on  the  demurrer  in  favor  of  both  defendants;  the  proper 
judgment  would  be,  that  the  wife  be  discharged,  leaving  the  husband  in  court- 

Error  to  the  Circuit  Court  of  Lowndes. 
Tried  before  the  Hon.  Nathan  Cook. 

Hall  commenced  two  actions  before  a  justice  of  the  peace 
against  the  defendants  in  error,  founded  on  two  promissory 
notes  executed  by  them  jointly,  each  for  $44  yVo,  dated  Jan- 
uary 30,  1849,  and  payable  January  30,  1850.  The  justice 
rendered  judgment  in  each  case  in  favor  of  the  plaintiff,  and 
the  defendants  appealed  to  the  Circuit  Court,  where  plaintiff 
filed  his  statement  against  them.  The  pleas  found  in  the 
record  are  in  these  words : 

"  Defendant,  pleading  in  short  by  consent,  pleads :  1.  Non 
assumpsit ;  2.  That  Mary  R.  Canute,  at  the  time  of  the  making 
and  execution  of  said  note  in  the  plaintiff 's  declaration  men- 
tioned, was  a  married  woman,  and  not  capable  of  contracting, 
and  is  now  a  feme  covert,  and  pleads  this  plea  in  bar." 

To  this  plea  plaintiff  replied,  "that,  at  the  time  of  the 
execution  of  said  note  in  plaintiff's  declaration  mentioned, 
and  ever  since,  the  said  Mary  R.  Canute  was  possessed  of  a 
separate  estate,  consisting  of  real  and  personal  property, 
secured  to  her  sole  and  separate  use  by  deed  of  marriage  set- 
tlement, and  that  she  signed  the  said  note  as  security  for  her 
husband,  the  said  James  Cannte ;  that  the  amount  is  under 
fifty  dollars,  and  that  the  only  remedy  is  by  a  suit  before  a 
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magistrate,  as  the  amount  is  below  the  jurisdiction  of  a  court 
of  chancery,  there  being  no  special  circumstances  to  give 
chancery  jurisdiction,  except  the  mere  fact  of  her  coverture." 

To  this  replication  there  was  a  demurrer,  which  was  sus- 
tained ;  and  the  court  thereupon  rendered  judgment,  "  that 
the  defendants  go  hence,  and  recover  of  the  plaintiff  the 
costs." 

The  errors  assigned  are : 

1.  That  the  court  sustained  the  demurrer  to  the  replication ; 

2.  That  the  court  gave  judgment  for  the  defendants. 

William  Hunter,  for  plaintiff  in  error : 

These  cases  present  the  question,  whether  a  justice  of  the 
peace  has  chancery  jurisdiction,  when  the  amount  involved 
is  too  small  for  chancery  in  its  own  proper  court.  The  statute 
clearly  gives  this  jurisdiction.  Clay's  Digest,  368  §  1.  Its 
language  is  :  "  All  debts  and  demands  not  exceeding  fifty 
dollars,  for  a  sum  or  balance  due,"  &c.  In  England,  a  jus- 
tice's jurisdiction  is  given  by  the  common  law,  which  could 
confer  no  chancery  jurisdiction  ;  but  ours  derive  their  juris- 
diction from  the  statute  only,  whose  terms  are  broad  enough 
to  include  debts  or  demands  due  from  a  married  woman. 
Wood  V.  Wood,  3  Ala.  763 ;  Williams  v.  Berry,  3  Stew.  & 
P.  284 ;  4  Johns.  Ch.  183,  The  statute  should  be  construed 
liberally,  so  as  to  give  remedies,  and  prevent  a  failure  of  jus- 
tice ;  and  public  convenience  requires  that  this  remedy  should 
be  given. 

As  to  the  general  remedy  and  right  to  sue  husband  and 
wife  jointly,  see  8  Ala.  399 ;  17  ib.  797,  and  authorities  there 
cited. 

Gbo.  S.  Cox,  contra  : 

1,  The  demurrer  was  properly  sustained.  In  no  case,  can 
a  married  woman's  separate  estate  be  subjected  in  a  court  of 
law ;  nor  can  husband  and  wife  be  sued  at  law  on  a  joint  con- 
tract, for  the  contract  of  the  wife  is  that  of  the  husband.  8 
Ala.  907  ;  10  ib.  291. 

2.  The  replication  is  not  good,  even  admitting  that  both 
could  be  sued  at  law,  because  it  shows  no  state  of  facts  cre- 
ating an  obligation  to  pay  out  of  the  wife's  estate.  Vance 
v.  Wells  &  Co.,  8  Ala.  399. 
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,:  8.  Although  the  amount  of  each  note  was  less  than  fifty 
dollars,  the  two  might  have  been  united  in  one  suit ;  and 
chancery  has  original,  inherent  jurisdiction  in  matters  of  trust. 

GIBBONS,  J. — The  decision  of  the  court  below,  in  sus- 
taining the  demurrer  to  the  plaintiff 's  replication,  raises  the 
question,  whether  chancery  has  jurisdiction  in  this  State  of 
sums  under  fifty  dollars. 

The  negative  of  this  proposition  seems  to  be  assumed  by 
the  counsel  for  the  plaintiff  in  error.  The  examination,  how- 
ever, which  we  have  been  able  to  give  to  the  question,  induces 
a  different  conclusion.  In  Wood  v.  Wood  et  al,,  3  Ala,  756, 
where  a  bill  was  filed  to  recover  a  distributive  share  of  an 
estate,  and  where  it  was  ascertained  that  the  complainant  was 
only  entitled  to  seventeen  dollars  and  fifty  cents,  the  court 
uses  the  following  language :  "  Now  it  has  been  considered 
by  this  court,  that  the  statutes  regulating  appeals  from  justices 
of  the  peace,  and  the  mode  of  trial  in  the  higher  courts,  secure 
to  parties  all  the  justice  and  equity  to  which  they  are  enti- 
tled; especially,  when  the  amount  in  controversy  does  not 
exceed  twenty  dollars,"  citing  Williams  et  al.  v.  Berry  et  al., 
3  Stewart  &  Porter  284.  In  this  latter  case,  it  will  be  ob- 
served, that  the  matter  actually  in  controversy  was  also  less 
than  twenty  dollars ;  the  court,  however,  in  remarking  upon 
the  statute  of  1819,  detailing  how  appeals  shall  be  tried  in 
the  appellate  court,  uses  language  well  calculated  to  mislead. 
That  statute  is  as  follows  :  "  That  in  cases  of  appeals  from 
judgments  of  justices  of  the  peace,  the  court  before  whom 
Buck  appeal  shall  be  brought,  shall  proceed  to  try  the  same 
according  to  the  justice  and  equity  of  the  case,  without  re- 
garding any  defect  in  the  warrant,  capias,  summons,  or  other 
proceeding  of  the  justice  of  the  peace  before  whom  the  cause 
wii«  tried."  Upon  this  statute  the  court  remarks :  "  As 
equitable  rights  cannot  be  in  direct  opposition  to  those  that 
aie  legal,  except  in  the  form  and  manner  of  adjudicating 
them,  and  in  the  rules  of  evidence,  it  is  concieved  that  the 
statutes  referred  to  were  intended  to  secure  to  the  parties, 
in  suits  under  fifty  dollars  originating  before  justices  of  the 
peace,  all  the  justice  and  equity  to  which  they  are  entitled, 
especially  where  the  amount  in  controversy  does  not  exceed 
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twenty  dollars,  and  where  the  parties  are  competent  to  gire 
evidence  aa  other  witnesses."  The  following  sentence,  in  our 
opinion,  recognizes  the  correct  doctrine :  "  K,"  says  the  court, 
"  in  any  such  case,  the  regular  interposition  of  chancery  can 
be  allowed,  we  think  it  can  only  be  where  the  sum  exceeds 
twenty  dollars,  excluding  the  testimony  of  the  parties ;  and 
where,  under  peculiar  circumstances,  justice  obviously  de- 
mands the  interference." 

In  the  case  of  Beason  v.  Riddle,  11  Ala.  743,  it  was  held/ 
that  a  case  upon  appeal  from  a  justice's  court  was  not  a  suit  in 
chancery,  even  to  the  extent  of  giving  to  the  court  a  discre- 
tionary power  over  the  costs,  except  in  those  cases  expressly 
provided  by  statute.  The  court,  in  commenting  upon  the  act 
of  1819,  says :  "  Although  the  act  of  1819  contemplates  the 
proceedings  of  a  justice  of  the  peace,  when  removed  by  appeal, 
with  much  toleration,  and  requires  that  the  trial  shall  be  had 
upon  principles  of  equity  and  justice,  neither  that,  nor  any 
other  statute,  makes  them,  either  in  terms  or  by  construction, 
cases  in  equity."  We  know  of  nothing  in  our  laws  or  deci- 
sions, nor  can  we  see  any  reason  in  the  nature  of  things, 
which  forbids  us  to  hold  that  chancery  has  jurisdiction  of 
purely  equitable  demands  over  twenty  and  under  fifty  dollars. 
We  see  many  reasons  why  justices  of  the  peace  should  not 
have  that  jurisdiction.  Our  conclusion,  therefore,  is,  that  of 
rights  purely  equitable  over  twenty  dollars,  such  as  that  dis- 
closed in  the  plaintiff's  replication  to  the  plea  of  Mrs.  Canute, 
chancery  has  jurisdiction,  and  the  demurrer  was  therefore 
properly  sustained. 

The  second  assignment  of  error  assumes,  that  the  court 
erred  in  rendering  a  judgment  in  favor  of  both  the  defendants 
below,  on  sustaining  the  demurrer  to  the  replication  to  the 
plea  of  Mrs.  Canute.  The  legitimate  judgment  on  this  de- 
murrer was,  that  Mrs.  Canute  be  discharged,  leaving  her 
husband  in  court;  and  this  raises  the  question  whether  he 
could  be  retained,  after  the  action  was  terminated  as  to  her. 

In  the  case  of  Palmer,  use,  &c.,  v.  Severance  &  Stewart,  10 
Ala.  3-16,  the  court  says :  "  The  construction  hitherto  given 
to  the  statute  which  makes  joint  obligations,  &c.,  joint  and 
several,  (Digest  323  §  61,)  has  been,  that  it  does  not  warrant 
the  discontinuance  of  the  suit  when  commenced  against 
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several,  except  as  to  those  who  are  not  served  with  process, 
(Keebles  v.  Ford,  5  Ala.  183 ;  Saddler  v.  Houston,  5  S.  &  P., 
206;  Adkins  v.  Allen,  1  Stewart  130;)  and  that  if  one  is 
discharged  by  verdict,  on  a  defence  which  does  not  arise  sub- 
sequent to  the  contract,  or  is  personal  to  the  defendant 
insisting  upon  it,  it  will  prevent  or  be  sufficient  cause  to  arrest 
the  judgment  against  the  others ;"  citing  Ivej  v.  Gamble,  7 
Peter  545,  and  Turner  v.  Lazarus,  6  Ala.  875.  In  examining 
the  case  of  Ivey  v.  Gamble,  it  will  be  found,  that  the  doctrine 
as  above  laid  down  is  not  borne  out ;  but  the  rule  is  some- 
what differently,  and,  as  we  think,  more  correctly,  stated. 
"The  rule,"  says  Goldthwaite,  J.,  in  the  latter  case,  "men- 
tioned by  Mr.  Williams  in  his  note  to  Saunders,  (2  Saund. 
207,  note  2,)  that  a  plaintiff  cannot  discharge  his  action 
against  any  one  defendant,  who  has  been  sued  on  a  joint  con- 
tract, though  unquestionable  in  England,  has  not  been  adopted 
in  this  country  to  the  extent  laid  down  in  the  note.  Indeed, 
there  is  a  manifest  injustice  in  visiting  on  the  plaintiff,  as  a 
fault,  what  is  only  his  misfortune,  when  he  has  contracted 
with  individuals  who  have  not  the  capacity  to  bind  them- 
selves, as  in  the  cases  of  infancy  and  coverture.  Yet  even  in 
such  cases,  it  has  been  decided  in  England,  that  the  plaintiff 
cannot  discontinue  against  the  infant  or  feme  covert,  and  pro- 
ceed against  the  other  defendants ;  but  he  is  forced  to  discon- 
tinue against  all,  and  commence  a  new  action  against  those 
liable  to  be  sued." 

"  A  more  reasonable  rule  has  been  adopted  in  New  York, 
where  the  plaintiff  is  permitted  to  discontinue  against  a  co- 
defendant  who  pleads  any  matter  which  shows  an  inability  to 
make  the  contract  declared  on ;  and  he  proceeds  against  the 
other  defendants."  Hartness  v.  Thompson  &  Wife,  5  Johns. 
160;  Andrews  v.  Waring,  20  ib.  160;  Whitbeck  v.  Cook  & 
Wife,  15  ib.  483.  This  rule,  it  would  seem,  never  extended, 
even  in  England,  to  those  cases  where  one  of  the  defendants 
was  discharged  by  matter  arising  after  the  contract  was  made, 
as  in  the  case  of  bankruptcy  pleaded  by  one  of  the  defend- 
ants. In  such  cases,  the  party  pleading  such  defence  could 
well  be  discharged,  and  the  other  defendants  still  held  in 
court.    2  Saunders  207,  note  2  ;  1  Wilson  90. 

The  rule  which  we  deduce  from  an  examination  of  the 
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cited  authorities,  as  prevailing  in  this  country,  and  particu- 
larly in  this  State,  is,  that  where  two  or  more  persons  are 
sued  as  joint  makers  of  a  note,  and  one  is  discharged  on  a  de- 
fence personal  to  himself,  and  which  existed  before  and  at  the 
time  of  the  making  of  the  contract,  and  denying  his  capacity 
to  contract,  or  where  such  discharge  is  on  any  defence,  per- 
sonal or  otherwise,  arising  after  the  making  of  the  contract, 
this  does  not  discontinue  the  whole  action,  and  judgment  may 
well  be  taken  as  to  the  others  to  whom  such  defence  does  not 
apply.  But  where  the  discharge  of  one  is  upon  a  defence  not 
arising  subsequent  to  the  making  of  the  contract,  and  is  not 
personal  to  himself  of  the  character  above  stated,  then  the 
discharge  will  operate  as  a  discontinuance  of  the  whole  cause. 
Applying  this  rule  to  the  case  at  bar,  the  plea  of  Mrs.  Cannte 
was  purely  of  a  personal  character,  showing  her  want  of 
capacity  to  make  the  contract,  by  reason  of  her  coverture 
existing  at  that  time.  Under  the  rule  above  laid  down,  she 
might  well  have  been  discharged,  and  judgment  have  been 
rendered  against  her  husband  on  the  note ;  there  was,  there- 
fore, error  in  entering  judgment  in  favor  of  both  defendants 
on  the  demurrer  to  the  replication  to  her  plea ;  and  for  this 
error,  the  judgment  must  be  reversed,  and  the  cause  re- 
manded. 


PLUNKETT  ET  AL.  t'6.  KELLY  et  al. 

1.  Wh«aa  bill  is  filed  for  the  settlemeut  of  au  estate  by  several  complainants, 
claimiog  to  be  next  of  kin  of  the  decedent  and  one  of  them  claims  through  his 
father,  who  died  after  said  decedent,  there  is  a  misjoiuder  of  complainanta 
which  is  fatal  on  general  demurrer. 

Error  to  the  Chancery  Court  of  Dallas. 

Heard  before  the  Hon.  James  B.  Clark. 

n 
This  was  a  bill  in  chancery  filed  by  the  plaintififs  in  error, 

in  which  they  charge,  that  on  the  19th  of  May,  1836,  Mat- 
thew Plunkett  died  intestate  in  Dallas  county,  leaving  neither 
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widow  nor  children,  and  possessed,  at  the  time  of  his  death,  of 
a  considerable  estate,  both  real  and  personal,  situated  in  said 
county;  that  defendant,  Whitted,  was  duly  appointed  his 
adniinistrator,and  gave  bond  and  entered  upon  the  oflSiCe.  It ' 
is  further  alleged,  that  some  time  before  the  death  of  Matthew, 
in  January,  1835,  Christopher  Plunkett  departed  this  life, 
leaving  a  widow,  but  no  children,  and  that  Matthew  was  his 
only  brother ;  that  he  left  no  sisters  surviving  him ;  that  Mat- 
thew administered  upon  his  estate,  and,  after  obtaining  an  or- 
der of  sale,  sold  the  personal  property,  a  considerable  portion 
of  which  was  purchased  by  the  widow,  who  gave  no  note  for 
the  payment  thereof,  but  consented  to  have  the  amount  credited 
upon  her  share  of  the  estate  on  a  final  settlement ;  that  she 
afterwards  married  Kelly,  who  became  administrator  de  bonis 
non  of  Christopher  Plunkett's  estate ;  that  they  filed  a  bill 
against.the  administrator  of  Matthew  Plunkett,  for  a  settle- 
ment and  distribution  of  his  estate,  and  recovered  $1700 ; 
that  complainants  are  the  next  of  kin  of  both  Matthew  and 
Christopher,  and  that  they  were  not  parties  to  the  decree  in 
favor  of  Kelly  and  wife,  nor  in  any  wise  bound  by  it. 

The  bill  further  charges,  that  there  is  a  large  balance  in 
the  hands  of  Kelly  and  Whitted,  belonging  to  their  respec- 
tive estates,  an  account  of  which  is  claimed.  In  deducing 
his  title  to-  the  property,  Richard  Plunkett,  one  of  the  com- 
plainants, avers  that  he  is  the  son  of  James  Plunkett,  jr., 
who  died  aft&i-  both  Christopher  and  Matthew,  and  he  claims 
through  him ;  that  one  Lovett  has  administered  on  his  estate. 

The  bill  prays  an  account  of  the  administration  of  the  two 
estates,  and  distribution  to  be  made,  &c. 

The  defendant  Whitted  demurred  to  the  bill,  for  multi- 
fariousness, and  for  want  of  equity.  The  Chancellor  sus- 
tained the  demurrer  upon  the  last  ground,  and  dismissed  the 
bill ;  and  to  reverse  this  decree,  the  present  writ  of  error  was 
sued  out. 

Gayle  &  GrAYLE,  for  plaintifis  in  error : 

It  is  conceded  that  Richard  Plunkett  was  an  unnecessary 
party.  The  administrator  of  his  father,  James  Plunkett, 
however,  is  made  a  party.  Should  the  whole  bill,  then, 
have  been  dismissed  on  that  account  ?     Could  it   not  have 
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been  dismissed  as  to  Richard  only  ?  or  should  it  not  have 
been  disregarded,  asinColgin  et  (il.  v.  Redman,  20  Ala.  668? 
Richard,  though  an  unnecessary  party,  has  an  interest  in  the 
suit  through  his  father's  representative ;  and  there  is  no  rea- 
son why  he  should  not  be  dealt  with  as  tenderly  as  a  cred- 
itor. 

Lapsley  &  Hunter,  contra : 

There  was  a  fatal  misjoinder  in  making  Richard  Plunkett 
a  party  complainant.  His  father,  James  Plunkett,  died  after 
the  deaths  of  Matthew  and  Christopher,  Under  our  decis- 
ions, the  administrator  of  James  was  the  only  person  who 
could  proceed  for  the  recovery  of  his  sha^-e  of  the  estates. 
Hall  V.  Andrews,  17  Ala.  40;  Gardiner  v.  Gantt,  19  ib.  666; 
Story's  Eq.  PI.  498  §§  508,  509. 

The  bill  was  also  demurrable  for  multifariousness,  because 
it  seeks  the  settlement  of  two  separate  estates.  No  reason  is 
alleged  for  charging  Whitted,  as  administrator  of  Matthew, 
in  the  same  bill  with  Kelly,  as  administrator  of  Christo- 
pher. Mcintosh  V.  Alexander,  16  Ala.  87;  Felderv.  Davis, 
17  ib.  419 ;  Story's  Eq.  PI.  295  §§  271  et  seq. 

CHILTON,  C.  J. — It  is  very  clear  that  the  bill  contains 
no  equity  as  to  Richard  Plunkett,  who  claims  through  his 
father,  James,  the  latter  having  died  since  the  decease  of 
Matthew  and  Christopher,  whose  estates  are  sought  to  be  set- 
tled and  distributed.  The  interest  in  these  estates  which 
Richard  claims,  became  vested  in  his  father  before  his  death, 
and  goes  to  his  administrator.  It  has  been  several  times  de- 
cided by  this  court,  that  when  a  distributee  of  an  estate  has 
died,  his  personal  representative  is  an  indispensable  party  to 
proceedings  for  the  distribution  of  the  estate ;  and  that  pro- 
ceedings ordering  distribution  in  his  absence,  were  erroneous. 
Distributees  of  Hall  v.  Andrews,  17  Ala.  Rep.  40 ;  Gardner  v. 
Gantt,  19  ib.  666 ;  18  ib.  184.  It  follows,  therefore,  that  Lovett, 
the  administrator,  and  not  Richard  Plunkett,  the  distributee  of 
James  Plunkett,  jr.,  deceased,  was  the  proper  person  to  be 
made  party  complainant  to  recover  the  share  of  these  estates,  to 
which  James  became  entitled  before  his  death. 

There  was,  then,  a  clear  misjoinder  of  parties  complainant, 
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and  the  demurrer  was  properly  sustained.     See  Wilkins  v. 
Judge,  14  Ala.  Kep.  135. 

Let  the  decree  of  the  Chancellor  be  afl&rmed. 


WHEELER  vs.  STOCKDALE. 

1.  In  appeal  cases,  where  the  amount  in  controyersy  is  less  than  twenty  dollars, 
the  failure  of  the  plaintiff  to  be  present  at  the  trial  cannot  deprire  the  defen- 
dant of  his  legal  right  to  testify. 

Error  to  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  Ezekiel  Pickens. 

N  W.  Shelly,  for  plaintiff  in  error. 
EiCE  &  Morgan,  contra. 

LIGON  J. — The  only  assignment  of  error  in  this  case  is, 
that  the  court  permitted  the  defendant  to  testify  in  the  ab- 
sence of  the  plaintiff,  and  when  the  latter  had  attempted  to 
make  out  his  case  by  the  testimony  of  other  witnesses.  The 
amount  in  controversy  was  under  twenty  dollars,  and  the 
case  was  an  appeal  from  a  justice  of  the  peace.  The  exami- 
nation of  either  party  is  fully  authorized  by  our  statute. 
Clay's  Digest,  360  §  12.  If  the  plaintiff  failed  to  be  present 
at  the  trial  of  his  case,  his  absence  cannot  deprive  the  defend- 
ant of  his  legal  right  to  testify. 

Let  the  judgment  be  affirmed. 
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DONLEY  vs.  CAMP. 

1.  An  endoreement  on  a  promissory  note,  made  before  its  maturity,  in  the  follow- 
ing words,  viz :  "I  assign  and  guaranty  the  within  note  to  J.  C.  for  value  re- 
ceived," is  an  absolute,  unconditional  guaranty  of  the  payment  of  the  note  at 
maturity  ;  and  no  notice  is  necessary  to  perfect  the  guarantor's  liability. 

2.  When  suit  is  brought  on  such  a  guaranty,  it  is  not  necessary  to  aver  or  prove 
ihe  insolvency  of  the  maker  of  the  note. 

8.  When  suit  is  instituted  on  a  written  guaranty,  its  execution  can  only  be  put  in 
issue  by  an  appropriate  plea ;  and  the  guaranty  itself  is  an  affirmance  of  the 
genuineness  of  the  note  and  the  previous  endorsements. 

4.  When  the  evidence  disclosed  by  the  record  would  have  justified  the  court  in 
instructing  the  jury  that  they  must  find  for  the  plaintiff,  an  erroneous  charge 
could  be  productive  of  no  injury  to  defendant,  and  therefore  fumishea  no 
ground  of  reversal  m  his  favor. 

Error  to  the  Circuit  Court  of  Talladega, 
Tried  before  the  Hon.  Robert  Dougherty. 

Assumpsit  by  Camp  against  Donley  as  guarantor  of  a  pro- 
missory note  executed  by  one  Yarborough,  payable  to  R.  E. 
Coxe  on  the  first  day  of  March,  1848.  Said  note  was  en- 
dorsed before  maturity  by  one  A.  Coxe  to  Donley,  and  was 
afterwards,  and  before  maturity,  endorsed  by  said  Donley  to 
Camp ;  the  latter  endorsement  being  in  the  following  words, 
viz :  "I  assign  and  guaranty  the  within  note  to  Joseph  Camp 
for  value  received,  Dec.  17,  1847." 

The  declaration  contained  the  common  counts,  and  two 
special  counts.  The  first  special  count  sets  out  the  note  and 
endorsements  thereon,  and  avers  the  insolvency  of  the  maker 
at  its  maturity,  and  his  failure  to  pay  the  same ;  by  reason 
whereof,  the  defendant  became  liable,  &c.  The  second  count, 
after  setting  out  the  note  and  endorsements,  avers  that,  after 
the  maturity  of  the  note,  and  before  the  commencement  of 
this  action,  the  maker  became  insolvent,  and  wholly  failed  to 
pay,  &c.  The  defendant  demurred  to  each  count,  and  his  de- 
murrers were  overruled ;  he  then  pleaded  the  general  issue, 
"  in  short  by  consent,  with  leave  to  give  in  evidence  any  mat- 
ter that  could  be  specially  pleaded." 

The  bill  of  exceptions  shows,  that,  on  the  trial,  the  plaintiff 
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offered  to  read  the  note  and  endorsements  thereon  in  evidence 
to  the  jury,  to  which  the  defendant  objected;  but  his  objec- 
tion was  overruled,  and  he  excepted.  The  plaintiff  then  of- 
fered in  evidence  a  deed  of  trust  made  by  said  Yarborough, 
which  had  been  regularly  recorded,  and  which  conveyed  a 
large  amount  of  property  in  trust  to  secure  a  large  amount  of 
indebtedness  recited  in  the  deed  ;  and  also  offered  in  evidence 
several  judgments  against  said  Yarborough,  rendered  during 
the  years  1847, 1848  and  1849,  and  executions  issued  thereon, 
some  of  which  were  returned  satisfied  in  full,  others  partially 
satisfied,  and  "no  property"  as  to  the  remainder;  but  neither 
the  payee  of  the  note,  nor  said  defendant,  was  a  party  to  any 
of  said  judgments.  The  defendant  objected  to  the  introduc- 
tion of  the  deed,  the  judgments,  and  the  returns  on  the  exe- 
cutions ;  but  his  objections  were  severally  overruled,  and  he 
excepted. 

The  plaintiff  also  offered  evidence  to  show  that  said  Yar- 
borough was  reputed  to  be  largely  indebted,  before,  at  and 
after  the  maturity  of  said  note.  This  evidence  was  admitted 
by  the  court,  against  defendant's  objection,  and  he  excepted. 
There  was  also  evidence  tending  to  show  that  defendant  had 
notice,  within  six  months  after  the  jnaturity  of  the  note,  that 
it  had  not  been  paid.  /t  ftuu  yd  vJii;?j , 

The  court  charged  the  jury  as  follows : 

"  1.  That,  if  they  believed  from  the  evidence  that  defend- 
ant had  been  notified  within  a  reasonable  time,  say  six  months, 
after  the  maturity  of  the  note,  that  said  Yarborough  had  not 
paid  it,  plaintiff  was  entitled  to  recover ; 

2.  That,  although  they  might  believe  from  the  evidence 
that  defendant  had  received  no  notice  of  the  non-payment  of 
the  note  by  Yarborough,  yet,  if  they  believed  that,  at  the 
time  the  note  fell  due,  Yorborough  was  insolvent,  and  re- 
mained so  until  the  commencement  of  this  suit,  they  should 
find  for  plaintiff." 

The  defendant  excepted  to  each  one  of  these  charges ;  and 
he  now  assigns  for  error,  the  charges  given,  the  overruling  of 
his  demurrer  to  the  declaration,  and  the  admission  of  the 
several  portions  of  evidence  to  which.  Jie  otyected  as  above 
set  forth.  .»«f  »ff!#iu*jq»,-jd  , 

tlt<u.Ui^<f  Olid  (UIiW     > V   A- >  Jii^ii!;^*tfini;i.t^t>Uipf9iUi  ^^,i, 
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White  &  Parsons,  for  plaintiff  in  error: 

1.  The  demurrer  should  have  been  sustained  to  the  first 
and  second  counts,  because  they  do  not  allege  that  defendant 
bad  notice  of  the  failure  to  pay.  There  is  nothing  in  the 
"endorsement  and  guaranty"  which  relieved  the  plaintiff 
from  giving  notice,  or  bringing  suit  to  the  first  court  The 
failure  to  aver  one  or  the  other,  is  fatal  to  each  of  these  spe- 
cial counts.  Nesbit  v.  Bradford,  6  Ala.  760 ;  Lawson  et  aL  v. 
Towns  &  Co.,  2  Ala.  375. 

2.  The  "  note  and  endorsement"  were  permitted  to  go  in 
evidence,  without  any  proof  of  the  execution  of  the  same. 
This  was  error.  The  contract  declared  on  was  the  "  assign- 
ment and  guaranty"  by  defendant ;  and  this  was  all  that  could 
be  offered  in  evidence,  without  proof,  under  the  statute.  It 
is  similar  to  the  plea  of  set-off,  in  which  this  court  has  held, 
at  the  present  term,  that  the  endorsed  note  must  be  proved. 

3.  The  rule  is  well  settled,  that  a  judgment,  except  as  to 
the  fact  of  its  existence,  is  evidence  only  as  to  parties  and 
privies.  It  follows,  of  course,  that  the  sheriff's  return  on  an 
execution  cannot  be  extended  beyond  this.  The  judgments 
and  sheriff's  returns  offered  in  this  case  were  between  Yarbo- 
rough  and  others,  who  were  entire  strangers ;  and,  for  aught 
that  appears,  they  may  have  connived  at  or  directed  these  re- 
turns of  "  no  property."  It  is  not  unusual  for  judgments  and 
executions  to  stand  open,  when  in  fact  they  are  paid,  and  this 
even  after  a  return  of  ''  no  property ;"  and  an  examination  of 
the  plaintiff  in  the  judgment,  on  oath,  would  show  it.  This 
evidence  was  altogether  inadmissible,  for  these  and  many 
other  reasons  which  readily  suggest  themaelvea.  Crow  v. 
Hudson,  21  Ala.  560,  and  cases  cited. 

4.  The  deed  of  trust  admitted  in  evidence,  was  objectiona- 
ble on  amilar  principles.  It  would  not  be  diflScult  to  make 
out  a  case  of  insolvency  on  such  evidence.  7  Ala.  Rep.  786. 
This  evidence  was  clearly  prima  fade  irrelevant. 

5.  The  fact  of  insolvency  cannot  be  proved  by  reputation ; 
and  such  has  been  the  decision  of  this  court  in  a  number  of 
cases.  Lawson  v.  Orear,  7  Ala  786 ;  Ward  v.  Henderson, 
5  Por.  383 ;  Br.  Bank  v.  Parker,  5  Ala.  731. 

6.  The  first  charge  informs  the  jury  that  six  months  was  a 
reasonable  time  within  which  to  give  defendant  notice  of 
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Yarborough's  failure  to  pay ;  and  this  without  reference  to 
his  ability.  The  record  shows,  that  Yarborough's  property 
paid  "several  large  debts"  before  and  after  the  maturity  of 
the  note.  It  is  insisted,  that  justice  to  the  defendant  required 
notice  to  him  at  an  earlier  day,  so  that,  if  he  was  to  be  held 
responsible,  he  might  take  steps  to  secure  himself  or  collect 
the  debt.     Lawson  et  al.  v.  Townes  &  Co.  2  Ala.  375. 

7.  The  last  charge  instructs  the  jury,  that  they  must  find 
for  plaintiff,  if  Y.  was  insolvent,  without  reference  to  the  fact, 
that  the  debt  may  have  been  paid.  This  charge  comes  within 
the  rule  of  Eoland  et  al.  v.  Ladiga's  Heirs,  21  Ala.  33 :  "If 
the  right  of  a  plaintiff  to  recover  depends  on  three  or  more 
distinct  facts,  a  charge  which  assumes  he  may  recover  if  two 
only  "be  established,  is  erroneous." 

e*^  In  the  case  at  bar,  if  Y.  had  paid  the  note,  there  could  be 
no  recovery ;  yet  the  court  direct  the  jury  to  find  for  plaintiff, 
without  reference  to  this  fact. 

.  ElCE  &  MoKGAN,  contra: 

-^' The  guaranty  was  made  before  the  note  fell  due ;  and  the 
law,  in  such  case,  does  not  require  plaintiff  to  show  either 
due  diligence,  or  an  excuse  for  not  using  due  diligence,  in 
the  collection  of  the  note.  The  condition  attached  by  law 
to  such  a  guaranty  is,  that  the  maker  will  pay  at  maturity. 
Allen  V.  Kightmere,  20  Johns.  366 ;  Grannis  &  Co.  v.  Miller, 
2  Ala.  473 ;  Hough  v.  Gray,  19  Wend.  202 ;  Hunt  v.  Brown, 
5  Hill  (N.  Y.)  145. 

GOLDTHWAITE,  J.— The  cases  all  show  that  the  contract 
which  is  described  in  the  declaration,  was  not  within  the 
statute  (Clay's  Digest  383,)  defining  the  liability  of  endorsers. 
Granniss  &  Co.  v.  Miller,  1  Ala  741 ;  Jordan  v.  Garnett,  3 
Ala.  610 ;  Douthitt  v.  Hudson,  4  Ala.  110 ;  Nesbit  v.  Brad- 
ford, 6  Ala.  746.  K  it  was  a  case  simply  of  imperfect  or  ir- 
regular endorsement,  under  our  decisions  there  would  be  no 
difficulty,  as  then  the  principles  of  Miller  v.  De  Yampert,  3 
Ala.  648,  would  apply;  and  the  diligence  necessary  to 
charge  the  party  upon  an  endorsement  of  that  character,  would 
be  ascertained  from  the  analogies  of  the  rules  applicable  to 
perfect  endorsements.    But  the  contract  in  this  case  is  some- 
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thing  more  than  an  endorsement ;  and  in  order  to  ascertain 
with  accuracy  what  rules  are  apphcable  to  it,  we  must  first 
determine  what  the  legal  effect  of  the  contract  is.  Its  terms 
are  as  follows :  "  I  assign  and  guaranty  the  within  note  to 
Joseph  Camp  for  value  received  ";  and  it  was  executed  by 
the  plaintiff  in  error  before  the  maturity  of  the  note  on  which 
it  was  written.  This  note  was  a  specific  existing  demand; 
and  it  was,  we  think,  the  obvious  intention  of  the  party  to 
transfer  it,  and  to  guaranty  the  performance  of  the  contract 
which  he  thus  transferred.  The  performance  of  the  contract 
was  the  payment  of  the  note,  according  to  its  terms ;  and  if 
this  payment  was  not  made  on  the  day  on  which  the  note  be-^ 
came  due,  the  maker  did  not  do  what  the  guarantor  had  stip- 
ulated he  should  do ;  and  the  guarantor  then  become  liable 
upon  his  contract,  unless  something  else  was  necessary  to  be 
done  to  perfect  his  liability. 

We  are  aware  that  the  construction  we  have  given  to  the 
guaranty  in  the  case  under  consideration,  is  irreconcilable 
with  the  decision  of  this  court  in  the  case  of  Douthitt  v.  Hud- 
son, supra,  in  which  case  the  guaranty  was  made  upon  a  note 
before  it  was  due,  and  was,  in  its  legal  effect,  identical  with  the 
one  declared  on  in  the  present  case.  It  was  there  held,  that  the 
contract  was,  in  law,  a  promise  to  pay  if  the  maker  was  un- 
able to  do  so ;  and  C.  J.  Collier,  who  delivered  the  opinion  of 
the  court,  rests  the  decision  upon  the  case  of  Granniss  v. 
Miller,  supra.  But  in  that  case  the  guaranty  was  made  after 
the  maturity  of  the  note ;  and  an  examination  of  the  opinion 
will  show  that  some  stress  was  laid  upon  that  fact,  in  deter- 
mining that  the  contract  was  not  a  mere  promise  to  pay  the 
debt  presently,  without  condition  or  qualification.  Indeed, 
we  have  found  no  case,  except  the  one  referred  to,  which 
goes  to  the  length  of  holding  that  an  absolute,  unconditional 
guaranty  of  the  payment  of  a  debt  or  note  before  it  became 
due,  was  a  guaranty  simply  of  the  ability  of  the  original  debt- 
or to  pay. 

Regarding  the  contract  as  a  guaranty  for  the  payment  of 
the  debt  at  maturity,  does  the  failure  of  the  debtor  to  pay  ac- 
cording to  his  promise,  perfect  the  liability  of  the  guarantor  ? 
In  England  the  rule  is  well  settled,  that  the  guarantor,  even  of 
commercial  paper,  is  entitled  to  notice,  only  when  the  failure 
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to  give  sucli  notice  has  resulted  to  his  loss  or  injury :  Phil- 
lips V.  Astling,  2  Taunt.  206 ;  Warrington  v.  Furbor,  8  East 
242 ;  but  the  rule  there  has  never,  that  we  are  aware,  been 
extended  beyond  collateral  engagements,  upon  or  in  relation 
to  G9mmercial  paper ;  and  no  English  authority,  it  is  believed, 
has  ever  held,  that  where  the  guaranty  was  of  a  specific,  ex- 
isting demand,  other  than  mercantile  paper,  notice  was 
required  to  the  guarantor ;  on  the  contrary,  this  idea  is  repu- 
diated in  the  case  of  King  v.  Murray,  5  B.  &  A.  165,  which 
was  a  guaranty  in  the  shape  of  a  bond,  and  the  court  say : 
"  It  is  insisted,  however,  that  we  are  to  engraft  upon  this  bond 
those  limitations  which  the  law  imposes  upon  holders  of  bills 
of  exchange,  namely,  a  due  presentment  and  notice  of  dis- 
honor." In  the  United  States,  the  cases  are  somewhat  con- 
tradictory ;  some  of  them  holding  that  the  guarantor  of  a 
promissory  note  is  entitled  to  notice  of  non-payment  by  the 
maker,  unless  the  maker  was  insolvent  at  the  time  the  note 
became  due,  and  that  the  declaration  must  aver  it :  Lewis  v. 
Brewster,  2  McLean  21 ;  Foote  v.  Brown,  ib.  369  ;  Green  v. 
Dodge,  2  Hump.  498 ;  and  Judge  Story,  after  an  elaborate 
review  of  some  of  the  leading  American  cases,  holds  the 
doctrine,  that  where  the  language  of  the  contract  is  that  of 
guaranty,  as  "  I  guaranty  the  payment,"  &c.,  that  the  contract 
is  deemed  strictly  one  of  guaranty ;  and  that,  therefore,  the 
party  is  not  to  be  held  liable,  unless  upon  due  demand  and 
due  notice  of  dishonor  to  him,  within  the  reasonable  time  re- 
quired in  other  common  cases  of  guaranty.  Story  on  Prom. 
Notes,  §  472.  The  same  doctrine  was  previously  held,  by 
the  Supreme  Court  of  Massachusetts,  in  the  case  of  the  Oxford 
Bank  v.  Haynes,  8  Pick.  423.  This  doctrine,  however,  is 
not  sustained  by  the  English  books,  except  in  the  cases  to 
which  we  have  referred  of  mercantile  paper,  and  has  been 
directly  repudiated  by  the  courts  of  New  York :  Allen  v. 
Rightmere,  20  John.  366 ;  Brown  v.  Curtis,  2  Conn.  225 ; 
Union  Bank  v.  Carter,  3  Cow.  208 ;  Luqueer  v.  Prosser,  1 
Hill  256  ;  and  the  the  current  of  American  authorities  is  in 
support  of  the  New  York  rule.  Thrasher  v.  Ely,  2  S.  &  M. 
139 ;  Taylor  v.  Ross,  3  Yerger  330 ;  Norton  v.  Eastman,  4 
Greenl.  621 ;  Read  v.  Cutts,  7  Greenl.  191 ;  Force  v.  Harding, 
3  Fair.  195 ;  Foster  v.  Barney,  3  Verm.  60.    Chancellor  Kent 
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also,  in  bis  Oommentaries,  in  speaking  of  commercial  guaran*  i 
ties,  says :     "  And  in  the  case  of  an  absolute  guaranty  of  thes 
act  of  another,  as  of  his  promise  to  pay  a  debt,  or  perform  il^ 
special  agreement,  the  doctrine  of  notice  applicable  to  nego- 
tiable paper  does  not  apply.     The  guarantor  must  inquire  of 
his  principal,  or  take  notice  of  his  default  at  his  peril,  unless 
notice  be  required  by  the  contract  of  guaranty."    3  Kent 
Com.,  7th  ed. 

The  same  principle  is  distinctly  intimated  by  Mr.  Justice 
Thompson,  in  Lee  v.  Dick,  10  Pet.  496,  where  he  says: 
"  There  are  many  cases  where  the  guaranty  is  of  a  specific, 
existing  demand  by  a  promissory  note,  or  other  evidence  of 
debt,  and  such  a  guaranty  is  given  upon  the  note  itself,  or 
with  reference  to  it,  and  in  recognition  of  it,  when  no  notice  . 
would  be  necessary."  There  are  many  cases  of  guaranty/* 
where  we  can  perceive  strong  reasons  for  the  necessity  of 
giving  notice  to  the  guarantor  in  order  that  he  may  protect 
himself;  but  where  the  guaranty  is  absolute  in  its  terms,  and 
for  the  payment  of  a  definite,  specific  demand,  we  are  able  to 
perceive  no  sound  reason  why  notice  should  be  required  to 
be  given  to  the  guarantor  to  perfect  his  liability  ;  and,  as  we 
have  shown,  the  English  cases,  and  the  current  of  the  Ameri- 
can authorities,  are  in  opposition  to  it.  The  contract  of  an 
endorser  is,  to  pay  upon  due  diligence ;  but  the  engagement- 
of  a  guarantor,  in  a  case  like  the  present,  is  absolute :  it  is  to 
pay  the  note  himself,  if  the  maker  fails  to  pay  it  at  maturity ; 
and  it  is  as  easy  for  him  to  ascertain  the  fact  upon  which  his 
liability  depends,  as  it  is  for  the  holder  to  give  him  notice. 
Our  conclusion  is,  therefore,  that  the  contract  was  an  absolute 
guaranty  on  the  part  of  the  plaintiff  in  error,  that  the  note 
should  be  paid  at  maturity,  and  that  if  it  was  not  paid,  the 
right  of  action  became  complete  against  him,  without  any  ad- 
ditional act  of  the  other  party ;  and  it  follows  from  these 
views,  that  there  was  no  necessity  for  the  averments  in  the 
declaration  as  to  the  insolvency  of  the  maker  of  the  note. 
They  were  mere  surplusage,  not  required  to  be  alleged,  or  if 
alleged  to  be  proved.  The  demurrer,  therefore,  was  correctly 
overruled. 

The  same  principles  apply  to  the  evidence  of  the  insolvency 
of  the  maker  of  the  npte.    No  such  proof  was  required  to 
48 
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make  out  the  plaintiff's  case,  and,  if  introduced,  it  was  simply 
redundant  or  superfluous  testimony,  in  no  way  affecting  the 
right  to  recover. 

In  relation  to  the  admisssions  of  the  note  and  endorsements 
without  proof,  it  is  only  necessary  to  say,  that  as  the  contract 
was  declared  on  as  a  writing,  its  execution  could  only  be  put 
in  issue  by  the  appropriate  plea,  (Clay's  Dig.  304  §  152,) 
which  was  not  done  in  the  present  case.  The  guaranty  which 
was  endorsed  upon  the  note,  was  an  affirmance  that  the  note 
itself  was  genuine ;  and  the  first  endorsement  stands  upon  the 
same  ground.  As  to  the  evidence  of  insolvency,  it  was  en- 
tirely unnecessary  to  support  the  plaintiff's  case,  which 
was  made  out  without  it ;  and  its  admission,  if  erroneous, 
could  have  been  productive  of  no  possible  injury  to  the  de- 
fendant. 

Neither  do  the  charges  which  were  given  present  any  error 
which  is  available  in  this  court.  The  record  shows  that  the 
note  and  guaranty,  as  described  in  the  declaration,  were 
offered  in  evidence ;  and  this  was  all  that  was  necessary  to 
make  out  the  plaintiff's  case.  The  charges  were,  that  in  the 
event  that  the  plaintiff  had  given  the  defendant  reasonable 
notice  of  the  failure  of  the  maker  of  the  note  to  pay,  or  thait 
if  such  maker  was  insolvent  at  the  time  the  note  fell  due,  and 
remained  so  until  the  commencement  of  the  action,  he  was 
entitled  to  recover.  Conceding  that  the  legal  proposition  was 
erroneous,  yet  there  was  nothing  on  which  the  error  could 
operate.  Upon  the  evidence  as  disclosed  by  the  record,  the 
court  would  have  been  justified  in  instructing  the  jury  to  find 
for  the  plaintiff;  and  this  being  the  case,  the  charges  given 
could  have  produced  no  injury  to  the  defendant. 

The  judgment  is  affirmed. 
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1.  When  the  hirer  of  a  elave  U  sued  individually  for  the  hire,  aod  be  defends 
on  t3ie  grouud  that  the  contract  was  made  with  him  as  agent  of  another,  a 
letter  from  bis  principal  to  defendant,  written  after  th«  oontract  was  mad«, 
aod  ehowiog  a  ratification  of  it  by  the  principal,  is  admissible  evideoo*  for 
defendant 

Error  to  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  Lyman  Gibbons. 

Assumpsit  by  Moseley,  as  administrator  with  the  will  an- 
nexed of  Ix)uisa  Laurandine,  against  the  plaintiff  in  error,  to 
recover  the  hire  of  a  certain  slave  alleged  to  have  been  hired 
to  defendant  by  plaintiff 's  testatrix.  Waring  defended  on 
the  ground,  that  the  contract  of  hiring  was  made  with  him  as 
the  agent  of  one  Eobinson.      -i;;   j,;(i/  ;  ,juriri^  *ui  tio  j»9l89|i. 

On  the  trial,  plaintiff  introduced  evidence  tending  to  show 
that  the  contract  was  made  with  Waring  individually,  and  on 
his  own  account ;  and  the  defendant  ofered  evidence  to  show 
that  he  made  the  contract  as  agent.  A  letter  from  said  Rob- 
inson to  defendant,  written  before  the  hiring,  and  authorizing 
defendant  to  hire  for  him  slaves  of  the  description  of  tJie  one 
hired  from  Mrs.  Laurandine,  was  offered  in  evidence  by  de- 
fendant, and  read  without  objection.  Defendant  then  offered 
another  letter  from  Robinson  to  him,  written  after  the  hiring, 
and  going  to  show  a  ratification  by  Robinson  of  defendant's 
act  in  hiring  said  slave  for  him ;  but  plaintiff  objected  to  the 
introduction  of  this  letter,  as  being  incompetent  evideiuje, 
and  the  court  sustained  his  objection. 

The  charge  of  the  court  is  not  set  out  in  the  record ;  a<w 
does  it  appear  upon  what  question  the  controversy  turned  in 
the  court  below.  The  ruling  of  the  court  in  excluding  the 
second  letter  offered  by  defendant,  is  th«onlj  error  assigaed. 

George  N.  Stewart,  for  plaintiff'  in  erf  or.  ,:,'  " 

C.  W.  Rapier,  contra. 

PHELAN,  J.— The  defence  set  up  below  to  plaintiff's 
action  was,  that  Waring,  the  defendant,  made  the  contract 
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for  the  hire  of  the  slave  as  agent  of  one  Eobinson,  and  not 
on  his  own  account.  To  make  this  defence  good,  it  was  nec- 
essary for  defendant  to  establish  by  proof  two  facts:  1st. 
That  he  made  the  contract  with  plaintiff's  testatrix  as  agent 
of  Eobinson ;  2.  That  he  was  in  fact  the  agent  of  Eobinson, 
at  the  time  he  made  the  contract,  with  authority  to  make  it. 
Any  proof  tending  to  establish  either  of  these  facts,  was  ma- 
terial to  the  issue,  and  proper. 

.  The  letter  of  Eobinson  to  the  defendant,   giving  him  au- 
thority to  hire  the  slave,  and  written  previously  to  the  hiring, 
was  introduced,  it  seems,  without  objection.     But  the  letter 
written  after  the  hiring,  and  tending  to  prove  the  ratification 
of  that  act,  was  ruled  out.     This  was  clearly   proof  tending 
to  show  the  authority  of  the  agent  to  hire  at  the  time  of  the 
act  of  hiring.    It  was  of  the  same  character  with  the  letter 
before  the  hiring,  conferring  the  authority,  and  not,  by  any 
means,  so  strong  as  proof  of  the  agency ;   but  it  could  not  be 
rejected  on  the  ground  that  sufficient  proof  to  that  point  had 
already  been  produced.     It  was  additional,  or  cumulative  ev- 
idence, which  a  party  has  always  the  right  to  produce.     That 
it  was  written  after  the  act  of  hiring  took  place,  could  make 
no  difference.    The  object  was,   to  prove  the  agency  by  a 
subsequent  ratification  of  the  act  of  the  agent.    This  could 
be  proved  as  a  fact ;  and  the  admissions  of  the  principal,  ei- 
ther in  writing  or  by  parol,  were  competent  to  show  that  fact. 
It  is  not  probable  that  the  whole  controversy  below  turned, 
not  upon  the  question  of  agency  at  all,  but  upon  the  nature 
of  the  contract  that  was  made ;  and  that  the  proof  which  was 
rejected,  was  rejected  because  the  fact  of  agency  was  not  de- 
nied by  the  plaintiff,  and  no  controversy  existed  on  that  point. 
If  this  was  made  to  appear  by  the  bill  of  exceptions,  there 
would  be  no  cause  for  reversing  the  case,  as  it  would  be  er- 
ror without  injury.    But  as  this  does  not  satisfactorily  ap- 
pear, we  are  compelled  to  hold,  that  the  court  erred  in  re- 
jecting the  letter  of  Eobinson  offered  by  the  defendant,  as  that 
was  evidence  relevant  to  the  issue. 
The  judgement  below  is  reversed,  and  the  cause  remanded. 
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MILLS  vs.  GERON. 

1.  When  two  persons  account  together,  and  one  gives  a  due  bill  for  the  balance 

found  against  him,  the  legal  presumption  is,  that  this  balance  is  the  true  one ; 

but  this  presumption  may  be  rebutted  bj  proof,  and  either  party  may  show 

'.  . ,  j  piat  the  balance  so  found  was  struck  on  a  partial  accounting,  and  may  sue 

.    upon  and  enforce  a  contract  outside  of  the  settlement,  on  showing  that  it  was 

not  a  part  of  it  nor  included  in  it 

2.  In  assumpsit  to  recover  the  discount  on  depreciated  bank  notes  received  by 
plaintiff  from  defendant,  on  a  settlement  had  between  them,  parol  proof  is 
admissible  to  show  that,  at  the  time  of  tlie  settlement,  defendant  promised  to 
pay  this  discount,  although  he  gave  his  due  bill  foe  the  balance  found  against 
him  estimating  them  at  par. 

Error  to  the  Circuit  Court  of  Madison. 
Tried  before  the  Hon.  Thomas  A.  Walker. 

Assumpsit  by  Jehu  W.  Geron  against  John  F.  Mills,  for 
the  recovery  of  a  certain  sum  of  money  alleged  to  be  due  and 
owing  to  plaintiff,  under  the  following  state  of  facts,  as  dis- 
closed by  the  bill  of  exceptions : 

In  1839,  the  defendant  was  indebted  to  the  plaintiff  in  the 
sum  of  $2858,  by  promissory  note  dated  October  28,  1839, 
and  payable  one  day  after  date ;  on  this  note,  the  sum  of  $860 
was  paid  on  the  10th  August,  1841,  and  the  further  sum  of 
$500,  on  the  14th  of  January,  1842 ;  on  the  15th  June,  1842, 
defendant  made  another  payment  of  $2253,  in  notes  of  the 
Bank  of  the  State  of  Alabama  and  its  branches,  leaving  a 
balance  due  on  the  note  of  $347  WV I  this  balance  was  settled 
at  the  same  time,  by  defendant's  giving  to  plaintiff's  agent, 
who  made  the  settlement  with  defendant,  a  horse  valued  at 
$147  tVt;  a^d  liis  due  bill  for  $200 ;  the  original  note  was 
then  given  up,  and  the  due  bill  was  also  paid  before  the  com- 
mencement of  this  suit. 

Plaintiff  introduced  his  said  agent  as  a  witness,  who  testi- 
fied that,  when  the  last  payment  was  made  on  said  original 
note,  the  Bank  notes  with  which  payment  was  made  were  at 
17^  per  cent,  discount ;  that  he  objected  to  receiving  them  at 
par,  and  refused  to  take  them  unless  defendant  would  pay 
the  discount,  to  which  defendant  replied,  that  he  would  do 
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what  was  right.  The  defendant  moved  to  exclude  from  the 
jury  the  latter  part  of  this  testimony,  as  to  defendant's  prom- 
ise to  pay  the  discount  on  said  notes,  on  the  ground  that  its 
effect  was  to  contradict  the  contract  between  the  parties  on 
their  said  settlement,  as  evidenced  by  said  due  bill;  but  the 
court  overruled  the  motion,  and  the  defendant  excepted. 

The  action  is  brought  to  recover  this  discount  on  the  depre- 
ciated notes ;  and  the  ruling  of  the  court  below  in  admitting 
the  parol  proof  of  defendant's  promise  to  pay  it,  is  the  only 
.error  assigned  in  this  court. 
f» ' 

C  0.  Clay,  Jr.,  and  J.  W.  Clay,  for  plaintiff  in  error,  cited 
Cole  V.  Spann,  13  Ala.  537 ;  2  Metcalf  157 ;  4  Pick.  444. 

Brickell  &  Cabaniss,  contra,  cited  Garrow  v.  Carpenter, 
1  Porter  373 ;  3  Phillips  on  Evidence,  1473 ;  1  Greenleaf  on 
Evidence,  353. 

GIBBONS,  J. — We  do  not  think  that  the  question  presen- 
ted falls  within  the  rule  invoked  by  the  plaintiff  in  error  for 
its  government.  The  due  bill,  and  the  contract  here  sought 
to  be  recovered  upon,  are  entirely  consistent  with  each  other. 
They  can  both  stand,  without  impugning  the  one  upon  the 
lOther ;  neither  are  they  repugnant.  The  contract  here  sued 
upon  seems  to  be  entirely  outside  of  the  due  bill,  and  in  no 
way  connected  with  it,  except  that  the  due  bill  was  given  fpr 
a  balance  still  remaining  due  on  the  note,  while  the  contract 
on  which  the  suit  is  brought  grew  out  of  the  payment  of  cer- 
tain bank  bills,  in  extinguishment  of  another  portion  of  the 
Bjime  note  for  the  extinguishment  of  which  the  due  bill  wfts 
given.  We  know  of  no  principle  of  law  which  prevents  a 
party  from  making  as  many  contracts  as  he  pleases,  in  relation 
to  the  payment  of  any  particular  note  that  he  may  hold.  It 
is  true,  when  two  parties  account  together,  and  one  passes  a 
due  biU  to  the  other  for  a  balance  found,  the  legal  presump- 
tion is,  that  this  balance  is  the  true  one  between  them  ;  but 
this  presumption  may  be  rebutted  by  proof,  and  it  is  entirely 
competent  for  either  to  show,  by  proof,  that  the  balance  so 
found  was  struck  upon  a  partial,  and  not  a  general  accounting 
between  them.    After  such  settlement,  either  one  may  sue 


JANUABY  TEBM,  1863. .m 

Odlier's  Adm!r.  ▼.  SUogliter's  Mdmfr. 


upon  and  enforce  a  contract  outside  of  the  settlement,  on  show- 
ing that  it  was  not  a  part  of  or  included  in  it. 
Let  the  judgment  of  the  court  below  be  aflSrmed. 


COLLIER'S  ADM'R  vs.  SLAUGHTER'S  ADM'R. 

1.  Id  the  Apellate  Court  each  case  must  be  tried  upon  its  own  record,  which 
cannot  be  aided  by  reference  to  tlie  record  of  another  case,  involving  the  con- 
Bbiiction  of  the  same  will 

2.  When  an  infant  legatee  having  an  interest  in  the  settlement  of  an  estate,  it 
not  represented  before  the  court  on  final  settlement,  he  may  be  made  a  party 
to  the  proceeding  by  petition,  and  have  the  decree  reversed  on  error. 

Error  to  the  Circnit  Court  of  Limestone. 
Tried  before  the  Hon.  S.  C.  Posey. 

James  Robinson,  for  plaintiff  in  error. 
R.  C.  Brickell,  contra. 

CHILTON,  C.  J. — This  case  is  brought  before  us  upon  a 
writ  of  error  from  a  judgment  of  the  Circuit  Court  of  Lime- 
stone county,  reversing  a  decree  of  final  settlement  rendered 
by  the  Orphans'  Court  of  said  county,  in  the  matter  of  the 
estate  of  William  E.  CoDier,  deceased. 

The  record  before  us  is  extremely  meagre,  as  it  contains 
nothing  but  the  application  of  Charles  E.  Collier,  the  admin- 
ietrator,  to  the  Orphans'  Court,  which  was  accompanied  by 
his  accounts  and  vouchers,  for  final  settlement ;  the  order  of 
said  court  appointing  a  day  for  the  settlement,  and  ordering 
publication  to  be  made  for  forty  days,  followed  by  the  final 
decree  made  on  a  day  to  which  the  settlement  had  been  con- 
tinued, and  which  recites  that   publication   had   been  duly 

made  ;  that  no  one  appeared,  except  the  regulai- guardian  of 

Collier,  the  only  minor  heir,  and  no  objection  being  made  to 
the  account,  the  settlement  was  made  in  accordance  therewith, 
showing  a  balance  in  favor  of  the  administrator,  of  nine  hun- 
dred and  twenty-seven  dollars  and  sixty  five  cents.  This 
settlement  was  made  on  the  27th   September,  1847.    After- 
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terwards,  in  February,  1849,  the  defendant  in  error,  Joshua 

Collier,  filed  his  petition  in  the  Orphans'  Court,  praying  that 
he  might,  as  the  administrator  of  Lawrence  S.  Slaughter,  be 
made  a  party  to  said  final  settlement,  propounding  the  inter- 
est of  said  Lawrence,  averring  that  he  was  an  infant  and  living 
at  the  time  of  the  final  settlement,  and  was  not  in  any  way 
represented  before  the  court ;  that  he  was  a  legatee  under  the 
will  of  said  William  B  .Collier,  and  that  his  rights  had  been 
totally  disregarded,  and  he  excluded  from  any  portion  of  the 
estate.  The  petitioner  refers  to  the  record  of  the  will  in  the 
Orphans'  Court,  but  does  not  set  it  out ;  nor  does  it  appear  in 
any  portion  of  the  record.  He,  however,  states,  that  the  tes- 
tator thereby  directed  one  half  his  personal  estate  to  be  giv- 
en and  equally  divided  among  his  three  step-children,  towit, 
Ellen  F.,  John  R.,  and  L.  S.  Slaughter,  as  they  might  become 
of  age,  or  Ellen  might  marry;  and  then  avers  the  marriage 
of  Ellen  before  the  death  of  said,  Lawrence,  and  insists  that 
the  decree  cut  the  intestate  off  from  his  just  rights  under  the 
will. 

Citation  was  duly  issued  to  the  administrator  of  Wm.  E. 
Collier,  to  come  forward  and  contest  the  right  of  Joshua  to  be 
made  a  party  to  the  decree.  The  record  recites,  that  he  ap- 
peared in  proper  person,  and  failed  to  answer  or  deny  the 
charges  contained  in  the  petition,  or  to  file  exceptive  allega- 
tions thereto ;  and  the  court  being  satisfied  as  to  the  truth  of 
the  matters  alleged  in  the  petition,  ordered  said  Joshua  Col- 
lier, as  administrator  of  said  Lawrence  S.  Slaughter,  to  be 
made  a  party  to  the  final  decree. 

The  Circuit  Court  reversed  the  settlement,  upon  the  ground 
that  L.  S.  Slaughter,  the  minor,  was  unrepresented  upon  the 
final  settlement ;  and  the  case  is  brought  to  this  court  to  an- 
nul the  judgment  of  reversal  of  the  Circuit  Court. 

It  is  insisted  by  the  counsel  for  the  plaintiff  in  error,  that 
upon  another  branch  of  this  case,  arising  under  the  same 
will,  we  have  held  that  said  infant  took  no  interest  as  a  leg- 
atee; and  that  to  afiirm  the  judgment  of  the  Circuit  Court, 
would  be  to  hold  the  final  settlement  erroneous  because  of 
the  absence  of  a  party  who  had  no  interest.  It  is  a  suffi- 
cient answer  to  this  argument,  to  state  that  the  record  in  the 
case  alluded  to  is  not  before  us ;  nor  can  we   refer  to  it,  to 
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aid  this,  which  presents  a  very  different  state  of  feicts  from 
that.  11     •    1  «4 

We  must  try  liiis  case,  like  all  others,  upon  the  record  sub- 
mitted before  us ;  and  upon  this,  it  is  very  clear  that  the  Cir- 
cuit Court  properly  reversed  the  decree  of  final  settlement, 
as,  conceding  the  facts  stated  upon  the  record  in  propound- 
ing the  interest  of  Lawrence  S.  Slaughter  to  be  true,  as  cer- 
tified by  the  court,  an  infant  legatee,  having  a  clear  interest 
in  the  settlement,  has  had  no  apportunity  allowed  him  to 
contest  the  account  of  the  administratior,  or  to  insist  upon 
what  was  claimed  to  be  his  rights.  It  may  be  true,  as  is  al- 
leged, that  the  bequest  to  him  was  conditional,  and  that  the 
condition  was  not  performed  upon  which  it  depended ;  yet 
this  record  does  not  show  it.  But  if  it  did,  he  was  no  party 
to  it  when  the  record  of  the  final  settlement  was  made  up, 
and  could  not,  therefore,  be  concluded  by  it.  If  he  had  been 
represented  by  guardian,  non  constat,  the  proof  of  the  per- 
formance of  the  condition  on  which  his  legacy  depended 
might  have  been  quite  different. 

The  case  of  Roy  v.  Segrist,  19  Ala.  Rep.  810,  sustains  the 
judgment  of  the  Circuit  Court  It  follows  that  it  must  be 
afl&rmed. 


KYLE  vs.  MAYS,  Use,  &c.,  op  HATCHETT. 

1.  A  decree  of  the  Court  of  Probate  against  ao  admiuistrator  ia  favor  of  "^ 

legal  representative ''  of  a  distributee,  is  void  for  uncertainty. 

2.  Although  such  decree  is  void,  yet  the  settlement  may  be  regarded  as  evidence 

of  a  debt  against  the  administrator,  so  as  to  authorize  a  recovery  by  the  per- 
son entitled  to  receive^it  after  he  is  judicially  ascertained. 

3.  The  failure  to  pay  such  a  decree  does  not  amount  to  a  devtutavit,  so  as  to 

authorize  an  action  on  the  administrator's  bond,  until  after  the  person  who  is 
to  receive  it  is  judicially  ascertained. 

Error  to  the  Circuit  Court  of  Coosa, 
Tried  before  the  Hon.  John  D.  Phelan. 

.119 

This  was  an  action  of  debt  on  an  administrator's  bond 
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against  the  plaintiff  in  error  as  the  surety  of  William  E. 
Hatchett,  who  was  the  administrator  of  Thomas  Hatchett. 
The  declaration  alleges  the  appointment  of  said  William  E. 
Hatchett  as  administrator,  the  execution  of  the  bond  sued  on, 
a  final  settlement  of  the  estate,  and  a  decree  thereon  rendered 
directing  said  administrator  to  pay  "to  the  legal  representa- 
tive of  David  Gr.  W.  L.  Hatchett,"  for  whose  use  this  suit  is 
brought,  a  specified  amount,  as  his  distributive  share  of  said 
estate.  The  declaration  also  avers,  that  said  David  Hatchett, 
at  the  time  of  filing  the  declaration,  was  his  own  legal  repre- 
sentative ;  that  said  decree  was  in  full  force,  and  unreversed ; 
that  assets  of  said  estate,  sufficient  to  pay  said  decree,  had 
come  to  the  possession  of  said  administrator,  which  he  had 
wasted  and  converted  to  his  own  use ;  that  said  administrator 
had  departed  this  life,  and  that  his  estate  is  insolvent. 

The  defendant  demurred  to  this  declaration,  but  his  de- 
murrer was  overruled  ;  and  this  is  now  assigned  for  error. 

L.  B.  Parsons,  for  plainti^  i#  ^roi;. 
S.  P.  Stores,  contra.        H   t''<  /.;< 

GOLDTHWAITE,  J.— We  decided  in  the  case  of  Kyle  v. 
Mays,  use  &c.  of  Pond,  at  the  present  term,  that  when  a  de- 
cree is  rendered  against  an  administrator,  on  a  final  settlement, 
in  favor  of  a  distributee,  the  failure  to  pay  such  decree 
amounted  to  a  breach  of  the  administration  bond ;  and  that 
an  action  could  be  maintained  against  the  obligors,  without 
the  issue  of  execution  on  the  decree,  or  a  demand  of  the  ad- 
ministrator,      ty 

The  difficulty,  however,  in  the  present  case,  is,  that  the  de- 
cree was  rendered  in  favor  of  "the  legal  representative"  of 
the  distributee,  without  naming  such  representative ;  and 
under  our  previous  decisions,  this  decree,  as  such,  was  void 
for  uncertainty.  Joseph  v.  Joseph,  5  Ala.  280 ;  Turner  v. 
Dupree,  19  Ala.  198 ;  Hughes  v.  Mitchell,  ib.  270.  It  is 
true,  that,  under  the  influence  of  the  case  last  cited,  the  set- 
tlement might  be  regarded  as  evidence  of  a  debt  against  the 
administrator,  so  as  to  authorize  its  recovery  by  the  person 
entitled  ;  but  the  administrator  cannot  be  required  to  pay  it, 
i until  the  party  who  is  to  receive  it  is  judicially  ascertained. 
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The  failure  to  pay,  until  then,  is  not  a  breach  of  the  bond, 
and,  as  a  consequence,  no  action  could  be  maintained  on  it. 
The  court,  therefore,  should  have  sustained  the  demurrer,  and 
for  that  error,  the  judgment  is  reversed,  and  the  cause  re- 
manded. 


SCREWS  vs.  ROACH. 

1.°  A  eootraot  for  the  sale  of  cotton,  the  greater  part  of  which  is  ungatbered,  to 
be  delivered  to  the  purchaser,  at  a  specified  place,  as  bood  as  it  caa  be  gath- 
ered and  ginned,  is  executory  in  its  character,  and  does  not  rest  the  title  to 
the  cotton  in  the  purchaser,  so  as  to  enable  him  to  maintain  trover. 

Ebrob  to  the  Circuit  Court  of  Barbour. 
Tried  before  the  Hon.  Robert  Dougherty. 

This  was  an  action  of  trover,  brought  by  the  plaintiff  in 
error  against  the  defendant  in  error,  to  recover  for  the  value 
of  a  certain  amount  of  cotton  claimed  by  the  plaintiff. 

On  the  trial,  a  bill  of  exceptions  was  allowed,  by  which  it 
appears,  that  both  the  plaintiff  and  defendant  claimed  title  in 
the  cotton  through  one  J.  W.  Barrow.  The  plaintiff's  title 
was  founded  upon  a  bill  of  sale,  of  which  the  following  is  a 
copy: 

"  Know  all  men  by  these  presents,  that  J.  W.  Barrow  has 
this  day  sold  to  Benjamin  Screws  my  entire /jrop  of  cotton, 
all  that  is  out  of  the  field ;  one  bale  ginned  and  packed,  about 
one  in  the  gin  house ;  the  remainder  is  yet  in  the  field,  sup- 
posed to  be  six  or  seven  bales ;  all  of  which  I  sell  to  said 
Screws  at  six  cents  per  pound,  to  be  delivered  at  T.  H.  B. 
Rives'  ware  house,  at  Jarnagan,  as  soon  as  it  can  be  gathered 
and  ginned.  The  proceeds  of  said  cotton  is  to  pay  Benjamin 
Screws'  store  account,  which  is  to  the  date  one  hundred  and 
thirty-six  yVV  dollars;  the  remainder  of  the  money  to  be 
paid  over  to  Mrs.  L.  A.  Barrow,  as  her  own  right,  this  5th 
day  of  Nov.,  1851.  (Signed)  J.  W.  Barrow. 

"  Test :  Lewis  J.  Mitchell." 
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The  court  charged  the  jury,  that  the  title  to  the  property 
mentioned  in  the  foregoing  instrument,  was  not  vested  in  the 
plaintiff  by  its  execution  and  delivery.  To  this  charge  the 
plaintiff  excepted,  and  here  assigns  the  same  for  error. 

P.  T.  Saybe,  for  plaintiff  in  error. 
J.  BuFOED,  contra. 

GIBBONS,  J. — The  sole  question  presented  by  the  bill  of 
exceptions  is,  whether  or  not  the  title  to  the  cotton  for  the 
recovery  of  which  the  suit  is  brought,  vested  in  the  plaintiff 
by  the  execution  and  deliv  ery  of  the  bill  of  sale. 

It  may  be  stated  as  a  general  rule,  in  contracts  for  the  sale 
of  chattels,  that  where  the  contract  is  complete  in  all  its  parts, 
and  nothing  remains  to  be  done  by  either  party,  in  order  to 
ascertain  the  identity  of  the  thing  sold,  the  quality,  or  the 
price,  the  title  to  the  property  vests  in  the  vendee  by  the 
contract  itself  But  if  something  yet  remains  to  be  done  at 
the  time  the  contract  is  made,  either  to  determine  the  identity 
of  the  thing  sold,  its  quantity,  or  the  price,  the  contract,  until 
;  these  things  are  done,  is  considered  to  be  executory  in  its 
character,  and  the  title  does  not  vest  in  the  purchaser.  Chit- 
ty  on  Con.  256  ;  Long  on  Sales  267 ;  Magee  v.  Billingsley,  3 
Ala.  679;  Batre  v.  Simpson,  4  Ala.  305.  \nM  <(*%fcv«|q*i 

Applying  these  principles  to  the  contract  under  considera- 
tion, it  will  readUy  be  perceived,  that  the  decision  of  the 
court  below  was  correct.  The  contract  is  for  the  sale  of  cot- 
ton, the  greater  part  of  which  is  ungathered,  and  standing  in 
.  the  field.  It  has  to  be  picked,  ginned,  weighed,  and  hauled 
to  a  particular  place  specified  in  the  contract,  before  it  is  to 
be  delivered.  The  contract  is  undoubtedly  executory  in  its 
character,  and  not  executed.  It  could  not  be  pretended,  we 
apprehend,  that  if  the  cotton,  after  it  was  gathered  and  in  the 
gin  house,  had  been  burned  or  destroyed  by  accident,  the  loss 
would  have  fallen  upon  the  plaintiff ;  and  if  it  would  not,  it 
would  be  for  the  reason  that  the  title  had  not  yet  vested  in 
him  by  the  agreement.  Batre  v.  Simpson,  supra. 
'.t  The  judgment  of  the  court  below  is  afiirmed. 

./riM  .^  HwT  • 
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TANKERSLY  vs.  WEDGWORTH  bt  al. 

1.  Doable  damagee  oanoot  be  recovered  for  injuries  to  stook,  unleeB  the  deeUra- 
tioo  is  framed  under  the  statute    (Clay's  Digest  241  §  3.) 

Error  to  the  Circuit  Court  of  Choctaw. 
Tried  before  the  Hon.  Lyman  Gibbons. 

Trespass  by  Wedgworth  et  al.  against  Tankersly,  to 
recover  damages  for  injuries  done  to  plaintiff's  hogs. 

R.  H.  Smith,  for  plaintiff  in  error,  cited  Blackburn  v.  Ba- 
ker, 7  Porter  288 ;  Brown  v.  Bristol,  1  Cowen  176. 

CEEILTON,  C.  J. — This  was  an  action  of  trespass,  brought 
by  the  defendants  in  error  against  Tankersly,  to  recover  dam- 
ages for  injury  done  to  their  hogs.  The  declaration  is  in  the 
usual  form,  and  not  under  the  statute  which  makes  provision 
for  double  damages  to  be  recovered  against  any  one  who 
shall  injure  stock  within  his  inclosure,  without  having  a  law- 
ful fence.  The  proof  in  the  cause  tended  to  show  a  state  of 
facts  which  would  have  justified  a  proceeding  under  the 
statute ;  and  the  question  was,  whether  double  damages  could 
be  recovered  under  this  declaration.  The  court  was  of 
opinion,  that  the  failure  of  the  plaintiffs  below  to  count  on 
the  statute,  interposed  no  objection  to  recover  under  it,  and  so 
charged  the  jury. 

This  charge  was  erroneous.  The  question  involved  has 
been  twice  decided  by  this  court ;  see  Woodward  v.  Purdy, 
20  Ala.  379 ;  and  Blackburn  v.  Baker,  7  Porter  288.  These 
decisions,  which  are  undoubtedly  correct,  are  decisive  of  the 
case  before  us  adversely  to  the  ruling  of  the  Circuit  Court. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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STOCKDALE  vs.  RIDDLE  &  CO. 

1.  In  appeal  cases  where  the  lunount  in  suit  is  less  than  twenty  dollars,  if  the  ■■ 
warrant  is  in  the  name  of  a  firm  as  plaintiffs,  not  setting  out  the  individual 
names  of  the  partners,   plaintiff's  may  introduce  proof  of  their  individual 
names,  in  order  that  they  may  be  set  out  in  the  judgment  entry. 

Error  to  the  Circuit  Court  of  Talladega. 
Tried  before  the  Hon.  Ezekiel  Pickens. 

George  M.  Riddle  &  Co.  sued  the  plaintiff  in  error  before  a 
justice  of  the  peace,  on  an  open  account  for  a  sum  less  than 
twenty  dollars,  and  recovered  a  judgment.  The  defendant 
appealed  to  the  Circuit  Court ;  and  on  the  trial  in  that  court, 
no  statement  having  been  filed,  plaintiffs  offered  evidence  to 
show  that  the  firm  of  Geo.  M.  Riddle  &  Co.  was  composed  of 
George  M.  Riddle  and  Elias  B.  McClellan.  Defendant  objeo 
ted  to  this  evidence,  but  the  court  overruled  his  objection ; 
and  a  verdict  having  been  rendered  in  favor  of  the  plaintiffs, 
a  judgment  was  rendered  in  their  joint  names  as  partners.      ' 

The  warrant  issued  by  the  justice  is  in  the  name  of  G.  M. 
Riddle  &  Co.,  and  the  individual  names  of  the  partners  cottt- 
posing  the  firm  are  no  where  stated.  ] 

The  overruling  of  the  objection  to  the  evidence,  and  ren- 
dering judgment  in  the  names  of  the  partners  jointly,  areiiO"#' 
assigned  for  error. 

Rice  k  Morgan,  for  plaintiff  in  error. 

If.  W..  Shelly  and  L.  E.  Parsons,  contra. 
<\tii\'V     ,■■•■:■■  .: 

GOLDTHWAITE,  J.— The  principle  involved  in  the  pre- 
sent case  is  identical  with  the  case  of  Snow  &  Go.  v.  Ray,  2' 
Ala.  344,  in  which  case  the  warrant  and  the  judgment  stated 
the  plaintiffs  by  the  name  of  Charles  Snow  &  Co.,  the  state- 
ment in  the  County  Court  setting  forth  the  individuals  who 
composed  the  firm,  and  the  statement  was  held  to  be  good. 
In  the  present  case,  no  statement  was  required,  the  amount 
in  controversy  being  under  twenty  dollars ;  and  the  evidence 
was  properly  introduced,  in  order  that  the  names  of  the  firm 
might  be  set  out  in  the  judgment. 
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In  the  case  of  James  Eeid  k  Co.  v.  McLeod^  20  Ala.  676,  a 

different  doctrine  was  held,  in  cases  pending  in  the  Circuit 
Court;  but  it  is  not  in  conflict  with  the  case  first  cited,  which 
rests  upon  reasons  applicable  to  proceedings  before  justices, 
in  which  the  same  strictness  is  not  required  as  in  the  higher 
courts. 

The  judgment  is  affirmed. 


WALKER  vs.  GREENE. 


1.  A  liability  evidenced  by  a  written  contract  cannot  be  discharged  by  an  ezecotory 
parol  agreement. 

Error  to  the  Circuit  Court  of  St.  Clair. 
Tried  before  the  Hon.  Thomas  A.  Walker. 

This  was  an  action  of  assumpsit  by  the  defendant  in  er- 
ror against  the  plaintiff  in  error,  to  recover  the  amount  of  a 
promissory  note  for  $200,  made  by  the  defendant  and  one 
Burwell  Sellars. 

On  the  trial  a  bill  of  exceptions  was  allowed,  by  which  it 
appears,  that  the  defendant  below  offered  proof  tending  to 
show,  that  soon  after  the  maturity  of  the  note,  and  while 
Burwell  Sellars,  the  co-maker,  was  still  in  the  country,  he 
made  an  agreement  with  the  plaintiff,  that  the  defendant  was 
to  cut  two  pair  of  mill  rocks  for  the  plaintiff,  according  to 
particular  dimensions  to  be  furnished  by  the  plaintiff,  estima- 
ted to  be  worth  forty  dollars,  and  said  mill  rocks  were  to  be 
taken  in  full  discharge  of  defendant's  liability  on  said  note ; 
that,  sometime  after  this  agreement  was  entered  into,  the 
plaintiff  came  into  the  neighborhood  where  defendant  and 
Sellars  lived,  and  said  he  was  going  to  give  defendant  the 
measures  for  the  rocks,  but  he  departed  without  doing  so ; 
that  the  defendant  remained,  from  the  time  of  the  agreement 
up  to  the  time  of  trial,  in  the  county,  and  still  resides  there. 
There  was  no  proof  that  the  rocks  had  befencut  or  delivered' 
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to  the  plaintiff,  or  that  the  measures  had  been  furnished  by 
the  plaintiff  to  the  defendant.  "^  ■ 

The  bill  of  exceptions  states,  that  there  was  other  proof  in 
the  cause,  and  conflicting,  but  does  not  state  what. 

"On  this  state  of  facts,  the  court  charged  the  jury,  that,  if 
the  plaintiff  had  agreed  to  receive,  and  had  actually  received  the 
mill  rocks,  in  discharge  of  defendant's  liability,  then  he  could 
not  recover ;  but  if  he  had  never  received  the  rocks,  and  they 
were  of  much  less  value  than  the  note,  although  he  might 
have  agreed  to  receive  them,  then  they  must  find  for  the 
plaintiff." 

To  this  charge  defendant  excepted,  and  asked  the  court  to 
charge  the  jury,  "that,  if  they  believed  from  the  proof  that 
the  plaintiff  had  agreed  with  defendant  to  receive  two  pair  of 
mill  rocks,  notwithstanding  the  rocks  were  of  much  less  val- 
ue than  the  note,  to  be  cut  by  the  defendant,  the  measures 
of  which  were  to  be  afterwards  furnished  by  plaintiff,  which 
rocks  were  to  be  in  full  discharge  of  defendant's  liability  on 
said  note ;  and  if  plaintiff  had  never  furnished  the  measures 
of  said  rocks,  and  in  the  meantime  said  Sellars  had  left  the 
county,  defendant  all  the  while  remaining  in  the  neighbor- 
hood where  the  rocks  were  to  be  cut,  then  plaintiff  could  not 
recover,  and  they  must  find  for  the  defendant."  This  charge 
the  court  refused  to  give,  and  the  defendant  excepted. 

The  charge  of  the  court  as  given,  and  refusal  to  charge  as 
prayed,  are  here  assigned  for  error. 

B.  T.  Pope,  for  plaintiff  in  error. 
G.  Hewitt,  contra. 

GIBBONS,  J. — The  principle  which  necessarily  controls  the 
questions  arising  upon  the  bill  of  exceptions  in  this  case,  is, 
that  a  liability  evidenced  by  a  written  contract  cannot  be  dis- 
charged by  an  executory  parol  agreement.  Adams  v.  Nich- 
ols, 19  Pick.  275.  It  is  unnecessary  in  the  present  case,  to 
decide  whether  the  contract  which  the  defendant's  evidence 
tends  to  show,  and  on  which  he  relied  for  his  defence,  was 
valid  or  not.  Conceding  it  to  be  valid,  until  it  was  execu- 
ted it  could  afford  no  defence  to  the  note.  The  charge  of  the 
court  as  given  to  the  jury  seisms  to  recognize  this  principle, 
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whilst  the  charge  prayed  by  the  defendant  denies  it.  It  fol- 
lows, therefore,  that  there  was  no^rror  in  the  charge  given, 
and  that  the  charge  asked  was  properly  refused. 

The  judgment  of  the  court  below  is  consequently  affirmed. 


LANGDON  vs.  WILLIAMS. 


1.  In  assumpeit  against  the  endorser  of  a  note  not  payable  in  bank,  it  its  erro- 
roneouB  to  render  judgment  by  default  \pitbout  the  intervention  of  a  jury, 
either  under  the  common  counts,  or  a  special  count  which  contains  no  arer- 
ment  of  suit  agunst  the  maker,  and  no  all^ation  dispenaing  with  the  necec- 
sity  for  such  averment. 

Error  to  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  Lyman  Gibrons. 

Assumpsit,  by  Williams  against  Langdon,  as  endorser  of  a 
note  for  $60,  made  by  one  Landman,  and  payable  to  defen- 
dant The  declaration  contained  the  common  counts  and  a 
special  count  on  the  endorsement.  Judgment  by  default 
was  rendered,  without  the  intervention  of  a  jury,  "for  $63, 
the  damages  due  by  the  promissory  note  declared  on." 

P.  HAMiLTONjfor  plaintiff  in  error. 

CHILTON,  C.  J. — Williams  declared  against  Langdon  as 
endorser  of  a  promissory  note  for  $60  made  by  one  Joseph 
Landman,  adding  the  common  counts  in  the  declaration.  There 
is  no  averment  of  any  suit  against  the  maker  of  the  note, 
nor  is  there  any  allegation  dispensing  with  the  necessity  for 
such  averment.  Judgment  was  rendered  by  defeult  for  $63, 
"  damages  due  by  the  promissory  note  declared  on,  &c."  with- 
out the  intervention  of  a  jury. 

This  judgment  cannot  be  supported  upon  the  first  count, 
because  that  sets  forth  no  legal  ground  of  action,  and  is 
manifestly  bad.  Sims  v.  The  Central  Bank  of  Georgia,  2 
Ala.  Rep.  294 ;  Ryland  v.  Bates,  4  ib.  342.  The  judgment  en- 
try shows  that  the  recovery  was  upon  that  count.  But  if  we 
44 
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refer  it  to  the  common  counts,  it  was  necessary  that  a  juiy 
should  have  passed  upon  the  facts  to  be  proved,  in  order  to 
entitle  the  plaintiff  to  a  recovery  upon  the  note.  If  it  had 
been  mercantile  paper,  the  law  requires  that  the  signature  of 
the  maker  and  of  the  endorser  should  have  been  proved,  and 
these  questions  of  fact  were  for  the  jury.  4  Por.  616 ;  5  ib. 
154.  A  fortiori,  should  a  jury  have  come,  when  to  these  are 
superadded  the  conditions  imposed  by  the  statute  as  pre-re- 
quisites  to  a  recovery. 

As  the  judgment  cannot  be  supported  by  referring  it  to 
either  count,  it  is  erroneous,  and  must,  therefore,  be  reversed, 
and  the  cause  remanded. 


BINFORD  vs.  BINFORD. 

1.  The  limitation  for  writs  of  error  from  decrees  of  the  Court  of  Probate,  is  three 

years. 

2.  When  a  minor  propounds  his  interest  by  petition  to  the  Court  of  Probate,  and 
is  made  a  party  to  a  decree  previously  rendered,  for  the  purpose  of  contesting 
its  validity  by  writ  of  error,  the  entry  makmg  him  a  party  relates  back  to  the 
rendition  of  the  decree,  and  he  must  sue  out  his  writ  of  error  within  three 
years  from  the  rendition  of  that  decree. 

Error  to  the  Circuit  Court  of  Limestone. 
Tried  before  the  Hon.  Thomas  A.  Walker. 

Addison  H.  Binford,  the  plaintiff  in  error,  made  a  final 
settlement  in  1848,  with  the  Orphans'  Court  of  Limestone,  of 
his  guardianship  of  Robert  H.  Binford,  the  defendant  in  error. 
The  record  shows,  that  forty  days'  notice  of  this  settlement 
was  given  by  publication  according  to  law ;  that  the  guar- 
dian's accounts  and  vouchers  were  filed  for  the  same  length 
of  time ;  and  that  when  the  accounts  and  vouchers  were  aud- 
ited and  examined,  a  balance  was  found  in  favor  of  the  ward, 
for  which  a  decree  was  rendered. 

No  further  proceedings  appear  to  have  been  taken  until 
1862,  when  the  ward,  by  his  next  friend  and  guardian,  filed 
his  petition  in  the  Court  of  Probate,  setting  forth  the  said  set- 


JANUARY  TERM,  1853. 688 

BioiHNl  ▼.  Knfofd. 

tlement  and  decree,  and  alleging  that  he  was  a  minor  at  the 
time  of  its  rendition,  and  also  at  the  time  of  filing  his  petition ; 
that,  on  said  settlement,  no  guardian  ad  litem  had  been  ap- 
pointed for  him ;  that  the  notice  required  by  law  had  not  been 
given,  and  that  the  decree  was  therefore  erroneous.  The 
prayer  of  his  petition  was,  that  he  might  be  made  a  party  to 
said  decree,  for  the  purpose  of  suing  out  a  writ  of  error  to 
reverse  it. 

Exceptive  allegations  to  this  petition  were  filed  by  the  for- 
mer guardian,  which  it  is  unnecessary  to  notice,  as  they  do 
not  enter  into  the  opinion  of  the  court.  On  the  hearing  of 
the  petition,  the  ward,  by  his  next  friend  and  guardian,  was 
made  a  party  to  said  decree,  and  an  order  was  entered  to  that 
effect  on  February  23,  1852. 

The  ward  then  sued  out  a  writ  of  error  to  reverse  said  de- 
cree rendered  in  1848,  returnable  to  the  Circuit  Court,  and 
there  assigned  for  error  the  failure  to  appoint  a  guardian  ad 
litem  for  him  on  said  settlement.  The  defendant  in  error  in 
that  court  moved  to  dismiss  the  writ  of  error ;  but  his  motion 
was  overruled,  and  judgment  was  rendered  reversing  the  de- 
cree of  the  Orphans'  Court,  and  remanding  the  cause. 

From  this  judgment  of  the  Circuit  Court,  a  writ  of  error  is 
sued  out  to  this  court ;  and  the  errors  here  assigned  are,  the 
refusal  of  the  Circuit  Court  to  dismiss  the  writ  of  error,  and 
the  judgment  of  reversal. 

JU'. 

B,  J.  Jones,  for  plaintift'  in  error. 

Robert  C.  Brickell  and  Luke  Pryor,  contra. 

GOLDTHWAITE,  J.— The  only  question  necessary  to 
consider  in  this  case,  arises  upon  the  action  of  the  Circuit 
Court  in  overruling  the  motion  there  made  to  dismiss  the  writ 
of  error.  The  decree  of  the  Orphans'  Court  was  rendered  in 
1848 ;  the  writ  of  error  was  not  sued  out  until  1852 ;  and  it 
has  been  settled  by  this  court,  that  the  period  of  limitation 
for  writs  of  error  upon  decrees  of  the  Orphans'  Court,  is  three 
years.    Bohannan  v.  Watts,  14  Ala.  574. 

This  would  appear  to  be  decisive  of  the  case ;  but  it  is 
urged  on  the  part  of  the  defendant  in  error,  that  he  was  not 
a  party  to  the  decree  rendered  in  1848,  not  being  represented 
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by  guardian  ad  litem  upon  the  settlement  on  which  the  same 
was  based ;  that  he  only  became  a  party  by  the  subsequent 
proceedings  in  the  Court  of  Probate,  and  the  order  there  made 
in  February,  1852 ;  and  that  the  decree  was  only  operative, 
as  against  him,  from  that  date. 

It  is  true,  that  in  cases  pending  in  the  Probate  Court,  any 
person  claiming  an  interest  in  the  cause  or  subject  matter  of 
the  suit  may  intervene,  and  by  petition  make  himself  a  party ; 
and  being  made  a  party,  he  can  then  properly  sue  out  a  writ 
of  error.    Watson  v.  May,  8  Ala.  177.    The  case  of  Lee  v. 
Browning,  15  Ala.  499,  goes  a  step  further,  and  recognizes  the 
practice  of  making  new  parties  after  a  final  decree,  for  the 
purpose  of  reversing  the  same  on  error.    Where,  however, 
this  is  done,  the  person  thus  made  a  party  stands  precisely  in 
the  same  situation  as  if  he  had  been  upon  the  record  at  the 
rendition  of  the  decree.    If  he  was  allowed  three  years  from 
the  time  he  was  thus  made  a  party,  within  which  to  sue  out 
his  writ  of  error,  it  follows  that  any  one  who  would  have  the 
right,  under  the  decision  last  referred  to,  to  come  into  the 
case,  might  postpone  the  revision  of  the  decree  beyond  the 
period  fixed  by  law,  and  by  this  course  efiectually  defeat  the 
limitation  to  writs  of  error  as  fixed  by  the  legislature.    To 
avoid  these  consequences,  we  must  hold  that,  when  a  party  is 
made  after  the  rendition  of  a  decree  in  the  Probate  Court,  for 
the  purpose  of  contesting  its  validity  by  writ  of  error,  the 
entry  making  him  a  party  relates  back  to  the  rendition  of  the 
decree ;  and  that  being  the  case,  he  would  be  required  to  bring 
his  writ  of  error  within  three  years  from  the  rendition  of  the 
decree  which  it  is  his  object  to  reverse. 

Our  opinion  on  this  point,  as  it  is  decisive  of  the  case,  ren- 
ders it  unnecessary  to  decide  the  other  points  made.    The 
k!  Circuit  Court  should  have  dismissed  the  writ  of  error;  its 
judgment  is  therefore  reversed,  and  judgment  here  rendered 
dismissing  such  writ 
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HENRY  BT  ux.  vs.  HICKMAN. 

1.  In  assompeit  against  husband  and  wife  jointly,  a  coant  ia  demamUe  which 
shows  a  cause  of  action  against  the  husband  alone. 

i.  When  suit  is  brought  against  husband  and  wife  under  the  act  of  1850,  for  arti- 
cles of  iamilj  supply,  the  declaration  must  distinctly  aver  that  the  wife  has  a 
separate  estate,  which  is  sought  to  be  charged. 

Ebbob  to  the  Circuit  Court  of  Tuskaloosa. 
Tried  before  the  Hon.  Thomas  A.  Walker. 

Assumpsit  by  Hickman  against  the  plaintiffs  in  error,  as 
husband  and  wife.  The  declaration  contains  two  counts ;  one 
upon  a  promissory  note  made  by  the  wife  during  coverture, 
with  the  allegation  that  the  consideration  of  the  note  was 
goods,  wares  and  merchandize,  furnished  to  the  family  of  de- 
fendants' as  supplies,  such  as  were  suitable  and  adapted  to 
their  degree  and  condition  in  life.  The  second  coimt  is  for 
goods,  wares  and  merchandize,  sold  and  delivered  to  defen- 
dants, with  the  same  allegation,  that  they  were  for  the  supply 
of  the  family,  and  suitable  to  its  condition  and  degree. 

The  defendants  demurred  to  the  whole  declaration,  and  to 
each  count  separately,  but  their  demurrers  were  overruled. 
They  then  pleaded  the  general  issue,  and  plaintiff  recovered 
a  verdict  against  them. 

The  overruling  of  the  demurrers  is  now  assigned  for  error. 

P.  &  J.  L.  Martin,  for  plaintiffs  in  error. 
Moody,  contra. 

GIBBONS,  J. — We  think  the  court  below  erred  in  over- 
ruling the  demurrer  to  the  declaration.  It  does  not  show  a 
cause  of  action  for  which  the  husband  and  wife  may  be  sued 
jointly.  At  common  law,  the  legal  identity  of  the  wife  is 
merged  in  the  husband.  During  coverture,  and  whilst  living 
with  her  husband,  the  wife  cannot  contract,  either  in  her  own 
name,  or  in  that  of  her  husband,  so  as  to  bind  him,  without 
his  authority ;  nor  has  she  any  standing  in  court,  either  as 
plaintiff  or  defendant,  on  such  a  contract.    The  wife  may  bind 
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her  husband  for  necessaries,  because  the  law  presumes  the 
authority  and  consent  of  the  husband  for  these ;  but  such  a 
contract  is  not  the  contract  of  the  wife,  but  of  the  husband, 
for  which  she  is  not  bound.  The  declaration,  then,  shows  a 
cause  of  action  against  the  husband  alone  at  the  common  law. 

But  it  is  supposed  that  the  declaration  can  be  supported 
under  the  act  of  1850,  the  seventh  section  of  which  is  as  fol- 
lows: "That for  all  articles  of  family  supply,  or  used  in  the 
family,  which  are  suitable  to  the  estate  and  condition  in  life  of 
the  family  of  such  husband  and  wife,  and  for  which  the  hus- 
band would  by  the  common  law  be  liable,  the  husband  shall 
be  severally,  and  the  husband  and  wife  jointly  liable  and  sua- 
ble at  law :  and  the  separate  estate  of  the  wife,  secured  to  her 
under  the  provisions  of  this  act,  or  of  the  act  to  which  this  is 
an  amendment,  shall  be  subject  at  law  to  all  debts,  contracts, 
or  engagements  for  such  articles,  by  suit  against  her  and  her 
husband."  We  cannot  suppose  that  this  act  intended  to  cre- 
ate a  liability  in  all  cases  against  the  wife,  jointly  with  her 
husband,  for  supplies  furnished  to  the  family.  It  is  applicable 
only  to  specific  cases,  to-wit :  where  the  wife  has  a  separate 
estate ;  and  in  an  action  brought  to  recover  for  supplies  fur* 
nished  to  the  family,  it  must  distinctly  appear  by  the  declara- 
tion, that  she  has  a  separate  estate  which  is  sought  to  be  char- 
ged, before  any  liability  appears  against  the  wife,  and  before 
she  can  have  a  standing  in  court.  This  declaration  contains 
no  such  averment,  and  no  cause  of  action  is  shown  against 
the  wife,  but  a  good  one  against  the  husband.  The  declara- 
tion presents,  then,  the  case  of  a  misjoinder  of  parties  defen- 
dants ;  and  that,  in  a  matter  ex  contractu,  is  fatal  to  the  plain- 
tiff, whenever  it  becomes  apparent  to  the  court.  3  Conn.  194 ; 
11  Johns.  101 ;  2  ib.  213. 

The  demurrer  to  the  declaration,  and  to  each  count  of  it, 
should  have  been  sustained.  The  j  udgment  of  the  court  below 
is  reversed,  and  the  cause  remanded. 

■?■■••• 
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SCOGGIN  vs.  SLATER,  Adm'b. 

1.  A  contract  for  the  sale  of  improvemeDt«  on  land,  consisting  of  soudry  houses, 
is  not  within  the  statute  of  frauds  of  this  State.  / 

Error  to  the  Circuit  Court  of  Choctaw. 
Tried  before  the  Hon.  John  Bragg. 

Assumpsit  by  the  plaintiff  in  error  against  the  defendant, 
as  administrator  of  James  "W.  Earle,  deceased. 

R.  H.  Smith,  for  plaintiff  in  error. 

No  counsel  appeared  for  defendant. 
m:. 

CHILTON,  C.  J. — This  was  assumpsit  by  the  plaintiff  in 
error  against  the  defendant,  as  administrator  of  James  W. 
Earle,  deceased,  to  recover  a  sum  of  money  agreed  to  be  paid 
verbally  for  certain  improvements  on  land  which  the  plaintiff 
then  had  in  his  possession,  and  which,  upon  making  the  con- 
tract, he  delivered  to  the  defendant's  intestate,  who  retained 
the  same  until  his  death,  after  which  the  defendant,  as  his 
administrator,  took  and  still  retains  the  possession.  The  bill 
of  exceptions  distinctly  states,  that  the  amount  agreed  to  be 
paid  was  for  the  improvements,  consisting  of  sundry  houses, 
and  not  for  the  land.  The  circuit  judge  charged,  that  the 
action  could  not  be  sustained  on  such  agreement,  and  the 
question  presented  for  our  revision  is,  whether  the  contract 
for  the  sale  of  the  improvements  is  within  the  statute  of 
frauds. 

This  is  not  a  contract  for  the  sale  of  lands,  and  in  our  opi- 
nion is  not  obnoxious  to  the  statute  requiring  such  contracts 
to  be  in  writing. 

Under  our  statute  for  the  relief  of  tenants  in  possession 
holding  adversely  a  given  time  against  dormant  titles,  it  fre- 
quently may  happen  that  the  tenant  is  entitled  to  pay  for  his 
improvements,  and  the  statute  points  out  the  mode  in  which 
he  can  recover.  Clay's  Dig.  320  §  47.  Now,  if,  instead  of 
litigating  the  question,  the  parties  agree  on  the  value  of  the 
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improvements,  and  the  tenant  surrenders  them  to  the  owner 
of  the  land  on  his  promise  to  pay  a  given  sum,  we  see  no  rea- 
son why  he  may  not  be  entitled  to  recover  the  sum  thus 
agreed  to  be  paid. 

The  New  York  statute  is  fully  as  broad  as  our  own,  and  it 
has  several  times  been  decided  that  a  promise  to  pay  for  im- 
provements on  land  is  not  within  the  statute,  and  is  valid 
without  writing.  Benedict  v.  Bebee,  11  Johns.  Kep.  145 ; 
Frear  v.  Hardenburgh,  5  ib.  272,  and  the  note  to  this  last 
named  case,  p.  277. 

The  bill  of  exceptions  distinctly  states,  that  the  considera- 
tion was  for  the  sale  of  the  improvements  and  not  for  any 
interest  in  the  land,  and  that  possession  of  such  improvements 
was  delivered  to  the  purchaser.  Here,  then,  was  a  valuable 
consideration,  and  whether  we  are  correct  in  the  supposition 
that  the  plaintiff  was  entitled  to  compensation  for  the  im- 
provements under  the  statute  for  relief  against  dormant  titles, 
or  whether  they  regarded  these  fixtures  as  personal  chattels 
with  the  view  of  their  ultimate  severance  from  the  freehold, 
as  in  the  case  of  Foster  v.  Mabe,  (4  Ala.  402,)makes  no  dif- 
ference, since  in  either  event  the  parol  contract  would  be 
valid.  The  statute  was  intended  to  avoid  only  such  parol 
contracts  as  attempted  to  pass  an  interest  in  the  land  itself^ 
and  not  such  collateral  agreements  as  pass  no  interest  in  the 
land.    5  John.  276. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 


HATTER  vs.  EASTLAND. 


1.  The  act  of  February  11,  1850,  confers  upon  a  judge  of  probate  power  to 

"  grant"  a  certiorari ;  and  when  the  writ  is  issued  and  signed  by  him,  it  is 
operative  as  \asfiat,  even  if  he  has  no  authority  to  issue  it. 

2.  The  writ  of  certiorari  itself  is  simply  the  means  by  which  the  case  is  removed 

to  the  Circuit  Court,  and  it  may  be  dispensed  with  by  the  parties  without  af: 
fecting  the  jurisdiction  of  the  court. 

3.  When  the  plaintiff  files  his  statement  in  the  Circuit  Court,  and  continues  the 

cause,  it  is  an  admission  on  his  part  that  he  is  rightly  in  court,  and  he  cannot 
afterwards  object  to  the  certiorari. 
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Error  to  the  Circuit  Court  of  Pickens. 
Tried  before  the  Hon.  B.  W.  Huntington. 

NicOLSON,  for  plaintiff  in  error. 
E.  W.  Peck,  contra. 

GOLTHWAITB,  J.— It  is  true,  that  the  original  jurisdic- 
tion of  the  Circuit  Court,  in  civil  cases,  is  limited  by  the  6th 
section  of  the  6th  article  of  the  constitution,  to  amounts  ex- 
ceeding fifty  dollars ;  but  the  legislature  has  conferred  upon 
it  appellate  jurisdiction  in  cases  under  that  amount,  and  all 
that  is  necessary  to  authorize  the  Circuit  Court  to  try  a  case 
under  fifty  dollars,  so  far  as  the  mere  question  of  authority 
is  concerned,  is  the  fact  that  it  is  brought  before  it  from  the 
inferior  tribunal,  and  was  first  determined  there.  In  the  pre- 
sent case,  the  record  shows  that  the  amount  was  under  fifty 
dollars ;  that  suit  was  commenced  before  a  justice  of  the 
peace,  and  a  judgment  rendered  by  him  ;  that  the  defendant 
applied  to  the  probate  judge,  and  on  petition  obtained  from 
him  a  certiorari  directed  to  the  justice,  requiring  him  to  send 
up  the  papers  in  the  case,  &c.,  to  the  Circuit  Court.  A  bond 
was  given ;  the  papers  and  transcript  of  the  judgment  were 
sent  up ;  and  the  record  also  shows,  that  the  plaintiff,  after 
filing  the  statement  required  by  law,  continued  the  case  upon 
affidavit.  ' 

Conceding  that  the  judge  of  probate  had  not  authority  to 
issue  the  writ  of  certiorari,  yet  the  power  is  expressly  con- 
ferred upon  him  by  the  act  of  11th  of  February,  1860,  (Acts 
1849-50,  p.  25  §  11,)  to  grant  the  writ,  and  the  certiorari 
signed  by  him  is  operative  as  hiajiat  The  wnt  itself  is  sim- 
ply the  means  by  which  the  case  is  removed  to  the  Circuit 
Court,  and  it  may  be  dispensed  with  by  the  parties  without 
affecting  the  jurisdiction  of  the  court.  The  filing  of  the  state- 
ment, and  the  continuance  of  the  case  by  the  plaintiff,  was  an 
admission  on  his  part  that  the  case  was  rightly  in  court,  and 
after  that,  he  should  not  have  been  allowed  to  object  to  the 
c&rtiorari. 

The  judgment  of  the  court  in  dismissing  the  case,  and 
awarding  a  procedendo  to  the  justice,  was  erroneous ;  and  the 
judgment  must  be  reversed  and  remanded. 
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SAMMIS  vs.  JOHNSON. 

1.  The  Appellate  Court  can  only  consider  such  questiona  as  are  raised  by  spe 
eific  exceptions  to  each  ruling  of  the  court  below,  in  the  progress  of  the  cause  ; 
and  in  construing  the  bill  of  exceptions,  for  the  purpose  of  ascertaining  what 
was  or  was  not  excepted  to,  it  will  be  construed  most  strongly  against  the 
plaintiff  in  error. 

2.  When  the  bill  of  exceptions  sets  out  several  distinct  rulings  of  the  court  adverse 
to  the  plaintiff  in  error,  in  the  rejection  of  evidence  jmd  the  rendition  of  judgment, 
and  concludes  with  the  words :  "  To  which  defendant  excepted,"  the  excep- 
tion will  be  construed  to  apply  only  to  the  ruling  of  the  court  immediately  pre- 
ceding it. 

Error  to  the  Circuit  Court  of  Choctaw. 
Tried  before  the  Hon.  John  Bragg. 

This  was  an  action  commenced  by  the  defendant  in  error 
against  the  plaintiff  in  error,  before  a  justice  of  the  peace  in 
Choctaw  county.  The  justice  gave  judgment  for  the  defend- 
ant, and  the  plaintijff  appealed  to  the  Circuit  Court.  On  the 
trial  in  the  latter  court  a  judgment  was  rendered  against  the 
plaintiff  in  error  for  five  dollars,  A  bill  of  exceptions  was 
allowed  at  the  trial,  which  is  substantially  as  follows : 

"  The  proof  was,  that  the  defendant  was  one  of  the  securi- 
ties on  a  penal  bond  executed  to  plaintiff  by  one ,  in  the 

sum  of  twenty-five  dollars ;  that  the  condition  of  the  bond 
was  admitted  by  defendant  to  have  been  broken,  and  the  de- 
fendant thereupon  promised  to  pay  plaintiff  one  half  of  the 
amount  of  damages  he  had  sustained  on  account  of  the  same; 
on  which  proiftise  the  suit  was  brought.  The  plaintiff  further 
proved,  that  the  amount  of  damages  sustained  was  ten  dol- 
lars. The  defendant  then  offered  to  prove,  that  in  a  settle- 
ment with  the  security  Bryan,  Bryan  had  paid  plaintiff 
twelve  -j-Vo  dollars,  on  account  of  his  supposed  liability  on 
the  bond ;  to  which  plaintiff's  counsel  objected,  and  the  ob- 
jection was  sustained. 

On  this  evidence,  the  court  gave  judgment  against  the  de- 
fendant for  five  dollars,  to  which  defendant  excepted ;  where- 
upon this  bill  of  exceptions  is  sealed,"  &c. 

From  this  judgment  the  defendant  prosecutes  his  writ  of 
error  to  this  court,  and  here  assigns  for  error : 
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1.  The  rejection  of  defendant's  testimony. 

2.  The  rendition  of  judgment  for  plaintiff  below. 

James  0.  Williams,  for  plaintiff  in  error. 
R.  H.  Smith,  cmtra. 

GIBBONS,  J.— The  first  point  to  be  settled  on  this  bill  of 
exceptions  is,  what  questions  are  properly  presented  by  it  for 
our  decision  ?  The  court  below  excluded  certain  evidence 
offered  by  the  defendant,  and  that  is  one  of  the  errors  here 
assigned.  But  it  does  not  appear  that  the  defendant  except- 
ed to  this  ruling  of  the  court,  except  by  implication ;  and  the 
question  now  is,  whether  we  can  here  consider  it.  This  is 
not  an  open  question  in  this  court.  The  repeated  decisions 
upon  it,  with  which  we  are  fully  satisfied,  prevent  us  from  its 
further  discussion.  "We  can  only  regard  such  questions  as 
are  raised  by  specific  exceptions  to  each  ruling  of  the  court 
below  in  the  progress  of  the  cause ;  and  in  the  construction 
of  the  bill  of  exceptions,  for  the  purpose  of  ascertaining 
what  was  or  was  not  excepted  to,  we  will  construe  it  most 
strongly  against  the  party  excepting. 

It  is  contended,  that  the  pronoun  "  which,"  in  the  phrase 
"  to  which  the  deferviant  excepted^''  in  the  last  paragraph  in  the 
bill  of  exceptions,  relates  back  to  the  previous  ruling  of  the 
court  against  the  defendant  on  the  testimony  offered  by  him ; 
but  we  are  not  more  at  liberty  to  give  it  that  construction. 
In  the  case  of  Andress  v.  Broughton,  21  Ala.  200,  this  pre- 
cise question  arose,  and  this  court  decided  against  the  con- 
stuction  here  contended  for.  See  also  the  case  of  Croft  v. 
Ferrell  et  al.  21  Ala.  351.  From  these  decisions  we  are  not 
disposed  to  depart,  how  much  soever  they  may  seem  to  con- 
flict with  the  case  of  Fletcher  v.  Wilson,  1  Ala.  602. 

The  judgment  of  the  court  below  on  the  proof  before  it,  as 
set  out  in  the  bUl  of  exceptions,  we  think  was  correct,  and  it 
is  consequently  affirmed. 
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KYLE  vs.  MAYS,  Use  &c.  op  POND. 

1.  In  debt  on  administrator's  bond  suggesting  a  devastavit,  if  the  declaration  avers 

the  execution  of  the  bond,  a  final  settlement  of  the  estate  by  the  administrator, 
the  rendition  of  a  decree  against  him  in  favor  of  a  distributee  for  whose  use 
the  suit  is  brought,  that  this  decree  is  unreversed,  and  that  the  administrator 
did  not  truly  administer  the  estate,  but  failed  to  pay  said  decree,  and  wasted 
and  converted  the  assets,  it  is  suflScient  to  charge  the  obligors. 

2.  After  a  decree  is  rendered  against  the  administrator  on  the  final  settlement  of 
his  administration,  no  demand  is  necessary  in  order  to  maintain  an  action  of 
debt  on  his  bond  suggesting  a  devastavit. 

3.  The  decree  rendered  against  the  administrator  is  conclusive  evidence  of  a  suffi- 

ciency of  assets ;  and  the  records  of  the  appraisement  and  sales  of  property 
belongbg  to  the  estate,  would  be  simply  redundant  evidence,  and  could  furnish 
no  ground  of  reversaL 

4.  As  no  demand  is  necessary  in  such  case  in  order  to  maintain  an  action  of  debt 
on  the  bond,  the  admission  of  evidence  of  a  demand  madeof  the  surety  is  no 
available  error. 

6.  A  decree  of  the  Orphans'  Court  against  an  administrator,  for  the  amount  of 
which  an  action  of  debt  on  his  bond  is  brought,  bears  mterest  from  the  time  of 
■  its  rendition. 

Error  to  the  Circuit  Court  of  Coosa. 
Tried  before  the  Hon.  John  D.  Phelan. 

This  was  an  action  of  debt  on  an  administrator's  bond,  in 
the  name  of  the  judge  of  the  County  Court,  for  the  use  of 
Isaac  P.  Pond,  against  the  plaintiff  in  error,  as  the  surety  of 
William  E.  Hatchett. 

The  declaration  alleges  the  appointment  of  the  said  William 
E.  Hatchett  as  administrator  of  Thomas  Hatchett,  deceased, 
the  execution  of  the  bond  sued  on,  a  final  settlement  of  the 
estate  and  a  decree  thereon  rendered  against  the  administrator 
in  favor  of  said  Isaac  P.  Pond,  in  right  of  his  wife,  who  was 
one  of  the  distributees  of  the  estate ;  that  said  decree  is  unre- 
versed and  unsatisfied ;  that  assets  of  the  estate  sufficient  to 
pay  said  decree  came  to  the  hands  of  said  administrator ;  that 
said  administrator  did  not  truly  administer  the  assets  of  said 
estate,  nor  pay  said  decree,  but  wasted  said  assets,  and  con- 
verted them  to  his  own  use.  The  declaration  also  alleges  the 
death  of  said  administrator,  and  the  insolvency  of  his  estate. 

The  defendant  demurred  to  the  declaration,  but  his  demur- 
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rer  was  overruled ;  he  then  pleaded :  1.  Nil  debet;  2.  Per- 
fonnance ;  3.  That  the  money  sued  for  had  not  been  demand- 
ed of  said  administrator  in  his  lifetime,  nor  of  his  legal  repre- 
sentative since  his  death ;  and  that  he  had  the  same  in  his 
possession,  from  the  rendition  of  said  decree  up  to  the  time  of 
his  death,  ready  to  pay  over  when  demanded.  Plaintiff  de- 
murred to  the  third  plea,  and  his  demurrer  was  sustained. 

On  the  trial,  the  plaintiff  offered  in  evidence  the  record  of 
said  final  settlement  and  decree  of  the  Orphans'  Court,  the 
record  of  the  administration  bond,  and  its  approval  by  the 
judge  of  the  County  Court ;  also,  the  appraisement  and  sales 
of  the  property  belonging  to  said  estate.  The  defendant  ob- 
jected to  the  admission  of  each  of  these  records,  except  the 
first;  but  his  objection  was  overruled,  and  he  excepted. 
Plaintiff  also  proved  a  demand  of  the  money  sued  for,  of  the 
defendant ;  to  which  also  defendant  objected,  but  his  objection 
was  overruled,  and  he  excepted. 

The  court  charged  the  jury,  that,  if  they  found  for  the 
plaintiff,  they  should  allow  interest  from  the  rendition  of  the 
decree ;  and  to  this  charge  defendant  excepted. 

The  defendant  requested  the  court  to  charge,  that,  if  plain- 
tiff had  failed  to  prove  a  demand  of  the  money  sued  for,  of 
the  administrator  in  his  lifetime,  or  of  his  legal  representative 
since  his  death  and  before  the  commencement  of  this  suit, 
then  he  could  not  recover ;  which  charge  the  court  refused  to 
give,  and  defendant  excepted. 

The  rulings  of  the  court  upon  the  pleadings  and  evidence, 
the  charge  given,  and  the  refusal  to  charge  as  requested,  are 
now  assigned  for  error. 

L.  E.  Pabsons  and  John  White,  for  plaintiff  in  error. 
S.  P.  Stores,  contra. 

GOLDTHWAITE,  J.— The  first  question  presented  upon 
the  record,  is,  as  to  the  correctness  of  the  action  of  the  court  be- 
low in  overruling  the  demurrer  to  the  declaration.  In  this  there 
was  no  error.  The  action  was  brought  upon  an  administration 
bond,  suggesting  a  devastavit  against  the  administrator.  It 
avers  the  execution  of  the  bond,  a  final  settlement  of  the  es- 
tate by  the  administrator,  the  rendition  of  a  decree  against 
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him,  in  favor  of  the  party  for  whose  use  the  action  was 
brought,  as  one  of  the  distributees  of  the  estate ;  that  the  de- 
cree is  unreversed,  and  that  the  administrator  did  not  truly 
administer  the  estate,  but  failed  to  pay  such  decree  out  of  the 
effects  thereof,  or  otherwise,  and  wasted  and  converted  the 
same  to  his  own  use.  These  allegations  are,  in  our  opinion, 
sufficient  to  charge  the  obligors  to  the  bond.  It  is  true,  that 
a  creditor  at  large  of  the  estate  cannot  maintain  an  action 
against  the  administrator  for  a  devastavit,  until  he  has  obtained 
a  judgment  to  be  levied  of  the  goods  of  his  intestate,  (Thomp- 
son V.  Searcy,  6  Port.  393,  and  cases  there  cited ;)  and  the 
reason  is,  that  the  representative  has  the  right  to  require  that 
the  demand  against  the  estate  should  be  judicially  ascertain- 
ed, before  he  can  be  compelled  to  appropriate  the  assets  to 
its  payment ;  but  when  that  has  been  done,  and  the  claim 
fastened  upon  the  estate  by  the  judgment  of  a  court  of  com- 
petent jurisdiction,  the  failure  to  apply  the  assets  to  its  pay- 
ment, is  a  breach  of  the  condition  of  the  bond,  and  an  action 
can  be  maintained  upon  it  without  the  issue  and  return  of  an 
execution.  Thompson  v.  Searcy,  supra.  Apply  these  prin- 
ciples to  the  question  under  consideration,  and  there  is  no  dif- 
ficulty in  arriving  at  a  correct  conclusion.  The  final  settle- 
ment and  decree  in  the  Orphans'  Court,  was  a  judicial  as- 
certainment of  the  debt,  binding  not  only  on  the  administra- 
tor, but  his  sureties,  (Lampkin  v.  Heyer,  19  Ala.  227 ;)  and 
the  failure  to  pay  such  decree,  the  assets  being  sufficient, 
amounts  to  a  breach  of  the  bond;  and  the  averment  of 
these  facts  is  all  that  is  necessary  to  charge  the  obligors.     ^j.s 

The  demurrer  to  the  third  plea  was  also  properly  sustained. 
As  we  have  already  observed,  when  a  demand  is  judicially  as- 
certained against  an  estate,  it  becomes  the  duty  of  the  admin- 
istrator to  pay  it,  if  the  assets  are  sufficient ;  and  if  he  fails  to 
do  so,  it  is  in  law  a  devastavit,  for  which  he  and  his  sureties 
are  chargeable,  without  the  issue  of  an  execution.  If  such  is 
the  law,  there  can  be  no  necessity  for  a  demand,  as  he  can 
discharge  himself,  either  by  the  payment  to  the  party  obtain- 
ing the  judgment,  or  to  the  clerk  of  the  court  in  which  the 
judgment  is  rendered.  Murray  v.  Charles,  5  Ala.  678; 
Haynes  v.  Wheat,  9  Ala.  239. 

If  there  was  any  error  in  admitting  the  approval  of  the 
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bond  as  part  of  the  record,  it  could  not  avail  the  plaintiff  in 
error,  as  the  execution  of  the  bond  was  admitted  by  the  fail- 
ure to  plead  the  appropriate  plea,  and,  under  the  pleadings 
as  they  were,  no  proof  of  its  approval  was  necessary. 

So  alflo  in  relation  to  the  appraisement  and  returns  of  the 
sale  of  the  property.  We  have  already  decided,  that  the  de- 
cree of  the  Orphans'  Court  in  favor  of  a  creditor  after  the  de- 
cree of  insolvency,  in  the  absence  of  fraud,  is  conclusive  upon 
the  administrator  and  his  sureties,  not  only  as  to  the  debt  thus 
ascertained,  but  also  as  to  the  sufl&ciency  of  assets  in  his  hands 
to  meet  it,  ("Watts  v.  Gayle,  20  Ala.  817 ;)  and  the  same  prin- 
ciple necessarily  applies  to  a  decree  rendered  on  a  final  set- 
tlement in  favor  of  a  distributee.  The  amount  for  which 
the  decree  is  to  be  rendered  cannot  be  ascertained,  without 
first  determining  the  assets.  The  decree  itself  being  thus 
conclusive  evidence  of  a  sufl&ciency  of  assets,  no  other  evi- 
dence was  necessary ;  and  the  appraisement  and  sales  of  the 
property  belonging  to  the  estate,  were  simply  redundant  or 
superfluous  evidence,  and  as  such  testimony  could  not  have 
prejudiced  the  defendant,  he  will  not  be  heard  to  complain  of 
the  error,  if  error  it  was. 

For  the  same  reasons,  there  was  no  available  error  in  ad- 
mitting the  evidence  showing  a  demand  of  the  moneys  sued 
for,  of  the  defendant  below.  No  demand  was  necessary  to 
render  him  liable. 

Neither  was  there  any  error  in  the  charge  given,  or  refu- 
sal to  charge  as  requested.  The  decree  of  the  Orphans'  Court 
bore  interest,  (Clay's  Dig.  284  §  5 ;)  and,  as  we  have  already 
seen,  no  demand  of  the  administrator  was  necessary. 

The  judgment  is  aflirmed. 
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WILLIAMS  ET  AL.  vs.  McCUKDY  &  ALDRICK. 

1.  Since  the  passage  of  the  act  of  1848,  a  summary  judgment  under  the  act  of 

1819  cannot  be  rendered  against  a  sheriff  and  his  siu'eties,  for  his  failure  to 
return  an  execution,  although  the  notice  of  motion  was  issued  before  the  pas- 
sage of  the  act  of  1848. 

2.  No  direct  judgment  can  be  rendered  in  the  Appellate  Court  against  the  plain- 
tiff's  security  for  costs  in  the  court  below;  but  the  certificate  of  the  judg- 
ment rendered  in  the  former  is  a  suficient  predicate  for  the  statutory  pro- 
ceeding by  motion  against  the  security  below. 

Error  to  the  Circuit  Court  of  Perry. 

The  record  does  not  show  the  nameof  the  presiding  judge. 

Motion  by  the  defendants  in  error  for  a  summary  judg- 
ment, under  the  act  of  1819,  (Clay's  Digest  206  §  22,)  against 
Job  M.  Williams,  as  sheriff  of  Perry  county,  and  his  sureties 
on  his  official  bond,  for  his  failure  to  return  an  execution  ac- 
cording to  law. 

The  notice  of  this  motion  was  issued  on  the  5th  of  No- 
vember, 1846,  and  was  served  on  Williams  on  the  7th  of  No- 
vember, 1846.  It  sets  forth  the  contents  of  the  execution 
in  the  usual  form,  and  appears  to  have  been  regularly  dock- 
eted and  continued  until  the  Spring  term,  1849,  when  the 
motion  was  tried  on  issue  joined,  and  a  judgment  rendered 
for  the  plaintiffe,  for  the  amount  of  said  execution  and  inter- 
est thereon,  according  to  the  provisions  of  the  act  of  1819. 
To  revise  this  judgment,  the  defendants  have  sued  out  this 
writ  of  error. 

I.  W.  Garrott,  for  plaintiffs  in  error,  cited  Broughton  v. 
Br.  Bk.  at  Mobile,  17  Ala.  828;  Pope  v.  Lewis,  4  ib.  487; 
State  V.  Tombeckbe  Bank,  1  Stew.  347. 

E.  W.  Peck,  contra. 

GIBBONS,  J. — This  case,  we  think,  is  entirely  within  the 
principle  announced  by  this  court,  in  the  cases  of  Broughton 
et  al.  V.  Branch  Bank  at  Mobile,  17  Ala.  828,  and  Pope  v. 
Lewis,  4  Ala.  487 ;  and  the  judgment  of  the  court  below 
must  be  reversed  on  the  authority  of  those  cases.    The  pro- 
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ceeding  in  the  court  below  was  purely  a  statutory  one,  and  the 
judgment  rendered  was  for  an  amount  not  authorized  by  any 
statute  in  existence  at  the  time  it  was  rendered :  it  is,  there- 
fore, a  judgment  unauthorized  bylaw. 

Let  the  judgment  of  the  court  below  be  reversed,  and  the 
notice  be  dismissed,  and  let  the  plaintifis  in  error  recover 
their  costs  in  this  court,  and  in  the  court  below. 

Note. — After  the  foregoing  opinion  was  pronounced,  a 
motion  was  submitted  by  plaintiffs'  counsel  relative  to  costs, 
upon  which  the  following  opinion  was  delivered : 

Per  Curiani. — In  this  case,  a  motion  is  made  by  the  plain- 
tiffs in  error,  to  have  judgment  here  rendered  against  the  se- 
curities for  costs,  both  for  the  cost  of  this  court  and  of  the 
court  below ;  and  this  motion  failing,  then,  to  have  the  cause 
remanded,  in  order  that  they  may  have  the  statutory  remedy 
in  the  court  below  against  the  security  for  costs  in  that  court, 
and  also  that  judgment  be  here  rendered  against  the  said  se- 
curity for  the  cost  of  this  court. 

Our  opinion  is,  that  we  have  no  power  to  render  any  judg- 
ment here  directly  against  the  security  for  costs  in  the  court 
below.  That  security  must  be  proceeded  against  in  the  court 
below,  according  to  the  statute  in  such  case  made  and  provi- 
ded. Nor  do  we  think  it  necessary  for  that  purpose,  to  re- 
mand the  cause,  as  the  certificate  of  the  judgment  here  ren- 
dered will  be  a  sufl&cient  predicate  for  the  proceeding  by  mo- 
tion in  the  court  below. 


WHITE  vs.  BLOUNT  &  SKELTON. 

1.  Iq  app«al  cases  from  the  judgment  of  a  justice  of  the  peace,  the  renditioD  of 
judgment  by  default  on  one  day  against  some  of  the  defendants,  and  on  another 
day  against  the  others  who  made  defence,  ia  a  mere  irregularity  for  which 
the  proceedings  should  not  be  quashed. 

Error  to  the  County  Court  of  Tuskaloosa. 
45 
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This  was  a  proceeding  commenced  before  a  justice  of  the 
peace,  and  brought  to  the  County  Court  by  appeal. 

It  appears  that  White,  having  a  judgment  before  a  justice 
of  the  peace  against  George  M.  Hardwicke,  executor  of  Geo. 
Hardwicke,  deceased,  sued  out  a  Ji.  fa.  thereon,  and  placed  it 
in  the  hands  of  A.  W.  Spears,  a  constable  of  Tuskaloosa 
county,  who  failed  to  return  it  according  to  law ;  whereupon 
White  proceeded  before  the  justice  against  Spears,  and  Moses 
McGuire,  Swan  H.  Skelton,  and  Eobert  P.  Blount,  his  sure- 
ties on  his  official  bond  as  constable.  The  defendants  acknow- 
ledged service  of  notice;  and  on  the  return  day,  the  justice 
rendered  judgment  against  Spears  the  constable,  and  McGuire, 
one  of  the  sureties,  for  the  amount  of  White's  fi.  fa.  v.  Hard- 
wicke, these  defendants  not  having  appeared  or  defended. 
Skelton  and  Blount  appeared  and  showed  cause  for  a  continu- 
ance as  to  themselves,  and  the  justice  granted  them  a  con- 
tinuance for  eight  days,  when  a  trial  was  had  as  to  them,  and 
judgment  rendered  against  them  also.  From  this  judgment 
Skelton  and  Blount  appealed  to  the  County  Court. 

In  that  court,  they  moved  to  quash  the  proceedings  before 
the  justice  for  irregularity  in  the  judgment;  which  motion 
was  sustained,  and  the  proceedings  quashed,  A  judgment 
was  rendered  against  White  in  the  court  below,  for  costs. 
From  this  judgment  a  writ  of  error  is  prosecuted  to  this  court, 
and  the  judgment  of  the  court,  quashing  the  proceedings  be- 
fore the  justice,  and  giving  costs  against  the  plaintiff,  is  here 
assigned  for  error. 

E.  W.  Peck,  for  plaintiff  in  error. 
Moody,  contra. 

LIGON,  J, — The  County  Court  erred  in  sustaining  the 
motion  to  quash  the  proceedings  before  the  justice  of  the 
peace,  for  a  mere  irregularity  in  the  judgment  rendered  by 
him.  The  act  of  1819,  Clay's  Dig.  315,  §  12  declares,  that 
cases  of  appeal  from  the  judgments  of  a  justice  of  the  peace, 
shall,  in  the  appellate  court,  be  tried  de  novo,  and  decided  ac- 
cording to  the  justice  and  equity  of  the  case,  without  regard 
to  any  defect  in  the  warrant,  summons,  or  other  proceedings 
of  the  justice  of  the  peace  before  whom  the  suit  was  tried. 
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Minor's  Rep.  67;  ib.  204;  2  Stew.  480;  ib.  400;  2  For.  48; 
5  ib.  513 ;  6  ib.  121 ;  1  A.  R.  157 ;  15  ib.  675. 

The  rendition  of  the  judgment  by  default  against  Spears 
and  McGuire  on  one  day,  and  against  Blount  and  Skelton,  who 
made  defence,  on  another,  is  a  mere  irregularity,  for  which 
the  proceedings  should  not  have  been  quashed.  The  court 
should  have  retained  the  case,  and  tried  it  on  an  issue  made 
up  under  its  direction. 

Let  the  judgment  be  reversed ;  and  as  the  common  law 
jurisdiction,  heretofore  existing  in  the  County  Courts,  has  been 
taken  away  from  them,  the  cause  will  be  remanded  to  the 
Circuit  Court  of  Tuskaloosa  county,  there  to  be  tried  as  the 
statute  directs. 


MAGEE  vs.  DOE  ex  dem.  HALLETT  &  WALKER  et  al. 

1.  When  the  boundary  lines  of  a  grant  are  fixed  by  the  grant  itself,  the  question 
as  to  what  are  these  lines  is  purely  one  of  law. 

2.  The  plat  or  plan  of  the  Collins  survey,  as  corrected  by  l*intado,  which  accom- 

panied the  Orange  Grove  grant,  was  a  part  of  the  grant  itself;  and  the  grant 
is  for  all  the  lands  included  within  the  lines  of  this  survey,  extended  without 
variation  to  the  channel  of  the  river,  or  low  water  mark. 
8.  The  Orange  Grove  grant  having  been  confirmed  by  act  of  Congress  of  March 
3,  1819,  as  a  perfect  title,  courts  of  justice  are  bound  by  that  action,  to  the 
extent  of  the  recognition,  and  are  concluded,  at  least  in  a  collat«ral  proceed- 
ing, from  any  inquiry  which  might  liave  the  effect  of  avoiding  or  impairing  any 
rights  which  accrued  under  the  act  of  confirmation. 

4.  The  lines  fixed  by  the  corrected  Collins  survey,  accompanying  tlie  Orange 

Qrove  grant,  are  obligatory  on  the  United  States  and  all  claiming  under  them 
since  the  act  of  confirmation,  and  cannot  be  impeached  or  changed  by  any 
evidence  tendbg  to  show  that  these  lines  were  incoiTcctly  located,  either  by 
mistake  or  fraud  on  the  part  of  the  Spanish  Government  or  its  officers,  prior 
to  the  <late  of  the  grant 

5.  In  determining  the  riparian  rights,  as  to  reclaimed  lands  in  the  cit^  of  Mobile, 
of  a  proprietor  claiming  under  a  Spanish  grant  confirmed  by  act  of  Congress 
as  a  perfect  title,  where  the  lines  of  the  grant  by  its  terms  extended  to  low 
water  mark  at  its  date,  the  lines  should  be  drawn  from  the  termination  of  the 
river  lines,  as  they  existe*!  at  the  date  of  the  grant,  perpcmlicularly  to  the 
channel  of  the  river. 

6.  Where  the  location  and  survey  of  an  incomplete  Spanish  grant,  made  under 
the  proyisioDS  of  the  act  of  Congress  confirming  it,  recognizee  and  adopts  one 
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of  the  lines  of  another  grant,  as  one  of  its  boundary  lines,  and  the  parties 

agree  to  such  survey  and  location,  the  grantees  and  the  United  States  are 
mutually  bouud  and  estopped  by  it  from  disputing  that  line. 

7.  Where  the  Mobile  river  formed  the  eastern  boundarj"^  of  an  incomplete  Span- 

ish grant,  and  the  act  of  Congress  confirming  the  grant  was  passed  after  the 
admission  of  Alabama  into  the  Union,  the  lines  of  the  grant  could  extend 
only  to  high  water  mark  at  that  time. 

8.  Where  the  evidence  of  a  deceased  witness  is  offered,  the  substance  of  his 
whole  testimony  must  be  proved ;  if  any  parts  of  it  are  irrelevant,  the  court 
may  reject  them,  but  the  witness  cannot  determine  upon  the  relevancy  of  the 
portions  which  he  omits  to  prove. 

Error  to  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  John  Bragg. 


Ejectment  for  a  lot  of  land  situated  in  the  city  of  Mobile, 
being  a  portion  of  the  lands  reclaimed  from  the  river.  The 
location  of  the  tract  is  shown  by  the  following  diagram,  in 
which  B  represents  an  iron-bound  stake  at  the  margin  of  the 
swamp  and  highland,  and  C  an  iron-bound  stake  on  the  an- 
cient margin  of  the  river. 

FOYAL   ST. 
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The  plaintiffs  below  deduced  title  through  two  Spanish  con- 
cessions; one  to  Alexander  Baudain,  dated  July  10,  1798, 
and  confirmed  by  act  of  Congress  of  March  8,  1822 ;  the 
other  to  Thomas  Price,  dated  November  18,  1798,  and  con- 
firmed by  act  of  Congress  of  March  2,  1829.  The  defendant 
relied  on  a  Spanish  grant  to  John  Forbes  &  Co.,  dated  Sept. 
26,  1807,  and  confirmed  by  act  of  Congress  of  May  3,  1819 ; 
and  the  principal  question  on  the  trial  below  was,  whether 
the  premises  sued  for  were  included  within  the  limits  of  the 
grants  from  which  the  plaintifis  derived  title. 

The  Price  claim,  according  to  the  patent  and  the  survey 
made  by  John  James  in  1836,  which  was  offered  in  evidence 
by  the  defendant,  had  no  river  boundary,  the  east  line  run- 
ning in  a  zigzag  course  near  the  ancient  margin  of  the  river, 
and  the  northern  boundary  being  the  south  line  of  the  grant 
to  Forbes  &  Co.  The  Baudain  claim  was  founded  on  a  per- 
mission to  settle,  and  is  thus  described  in  the  original  petition : 
"  A  vacant  tract  of  land,  situated  to  the  northeast  of  Mobile, 
fronting  the  east  side  of  Royal  street  five  perches,  and  ex- 
tending back  east  to  the  Mobile  river,  bounded  on  the  north 
by  Terry's  lands,  on  the  west  by  Royal  street,  on  the  south 
by  St  John  street,  and  on  the  east  by  Mobile  river."  The 
concession  was  for  the  lands  embraced  in  the  petition.  "Ter- 
ry's lands,"  referred  to  in  the  petition,  appear  to  have  been 
covered  by  the  grant  to  Forbes  &  Co.,  so  that  the  Baudain 
grant  was  bounded  on  the  north  by  the  south  line  of  the 
grant  to  Forbes  &  Co. 

The  grant  to  Forbes  &  Co.,  called  also  the  "  Orange  Grove" 
grant,  may  be  found  in  the  statement  of  the  case  reported  in 
Hagan  v.  Campbell  et  al.,  8  Porter  9,  and  Hallett  &  Walker 
V.  Hunt,  7  Ala.  882  ;  it  recites,  in  substance : 

1.  That  the  land  was  surveyed  by  Joseph  Collins  in  1802 ; 

2.  That  the  Fiscal  Minister  had  reported  that  William  Pan- 
ton,  a  partner  of  the  house  of  Forbes  &  Co.,  had  acquired 
these  lands  by  purchase  from  William  Richardson,  who  had 
obtained  them  by  grant  from  the  British  government  in  1767 ; 
that  Forbes  &  Co.  had  possessed  them,  and  were  entitled  to 
be  confirmed  in  them  without  molestation  from  the  crown  of 
Spain ; 

3.  That  Pintado,  the  Surveyor  General,  had  corrected  the 
map  of  Collins,  and  caused  it  to  be  recorded ; 
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•  4.  That  the  lands  in  front  should  be  conceded,  extrinsic  of 
the  lines,  and  without  any  alteration  of  the  figure  of  the 
tract. 

The  record  shows  that  William  E.  Kennedy  and  Joshua 
Kennedy  were  the  proprietors  of  the  Baudain  and  Price 
grants ;  that  William  E.  died  in  1825,  and  Joshua  in  1838 ; 
and  that  partition  of  their  lands  was  made,  and  the  land  in 
controversy  assigned  to  the  heirs  of  William  E.,  who  are 
named  in  the  declaration  as  the  lessors  of  the  plaintiff. 

In  relation  to  the  location  of  the  premises,  after  the  plain- 
tiffs had  introduced  the  Price  grant,  survey  and  patent,  and 
the  Baudain  grant  and  survey,  they  offered  evidence  condu- 
cing to  prove  that,  about  the  year  1829  or  earlier.  Water 
street  was  opened  from  St.  Louis,  (formerly  St.  John,)  to  St. 
Anthony  street,  and  continued  to  State  street ;  that  the  river, 
at  the  ordinary  tides,  was  excluded  from  the  locus  in  quo  by 
these  improvements,  west  of  Water  street ;  that  the  lociis  in 
qao  lay  to  the  east  of  the  east  line  of  the  Price  patent,  be- 
tween it  and  the  river ;  and  that  if  the  Baudain  claim  was 
extended  fifty  perches  on  Eoyal  street,  and  surveyed  to  the 
river,  according  to  the  course  of  the  channel,  north  83  degs. 
east,  to  the  north  point  on  Royal  street,  it  would  embrace  the 
premises  sued  for. 

The  defendant  below  offered  in  evidence  the  grant  to 
Forbes  &  Co.,  the  report  of  the  United  States  commissioner 
thereon,  and  the  certificate  of  confirmation,  which  are  all  made 
part  of  the  bill  of  exceptions ;  he  then  proved,  by  the  regis- 
ter of  the  land  office  at  St.  Stephens,  the  survey  of  this  tract 
made  in  1835  by  Andrew  Henshaw,  and  the  survey  of  the 
Price  claim  made  in  1836  by  John  James,  both  of  which 
surveys  were  approved  by  the  surveyor  general  of  the  United 
States ;  also,  that  the  survey  of  the  Price  tract  made  by  James 
Dowell  had  never  been  recognized ;  that  the  lands  granted 
to  Forbes  &  Co.  had  been  sold  under  a  decree  of  the  Court  of 
Chancery  of  Mobile  in  1831,  on  the  application  of  James  In- 
nerarity,  one  of  the  partners,  and  a  deed  to  the  lands  made  to 
defendant  in  1831  under  the  decree  and  sale. 

To  prove  the  occupancy  of  the  lands  granted  to  Forbes  & 
Co.,  and  the  facts  of  its  boundary,  the  defendant  offered  to 
read  the  statement  of  James  Innerarity,  as  set  forth  in  the  bill 
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of  exceptions  in  the  case  Doe  ex  dem.  Hunt  v.  Hallet  &  Walk- 
er, 7  Ala.  Kep.  882.  And  to  show  its  competency,  he  of- 
fered the  evidence  of  Geo.  N.  Stewart,  who  deposed,  that  he 
was  counsel  for  the  defendants  in  that  case ;  that  the  premises 
sued  for  were  the  same  ;  and  that  the  plaintifl^'s  lessors  in  the 
present  case  defended  that  on  the  title  of  Joshua  Kennedy. 
He  also  stated,  that  he  prepared  the  bill  of  exceptions  in  that 
case  with  great  care,  and  had  no  doubt  that  it  was  strictly 
accurate  and  contained  the  substance  of  all  Innerarity's  tes- 
timony in  relation  to  title ;  that  said  Innerarity  might  have 
been  examined  in  relation  to  damages,  or  other  matters  irrel- 
evant to  the  title ;  that  he  could  not  undertake  to  state  the 
substance  of  his  testimony  relating  thereto,  and  could  not  say 
that  he  remembered  the  substance  of  all  his  testimony  rela- 
tive to  the  points  connected  with  the  title.  Defendant  also 
proved,  that  the  lessors  of  the  plaintiff  in  that  case  were  the 
landlords  of  the  present  defendant,  and  that  said  Innerarity 
had  died  some  time  before.  The  plaintiff  objected  to  this 
evidence,  and  the  court  sustained  the  objection ;  to  which  de- 
fendant excepted. 

To  establish  the  south  line  of  the  Forbes  &  Co.  grant  to  be 
according  to  Henshaw's  survey,  the  defendant  introduced  a 
witness,  who  testified,  that  the  line  run  by  Collins  was  a 
marked  line,  well  defined  in  1808-9  or  10 ;  that  it  was  recog- 
nized in  Spanish  times,  and  that  Forbes  &  Co.  claimed  it ; 
that  this  was  also  the  line  run  by  Henshaw ;  that  Dowell  sur- 
veyed the  tract  for  Innerarity,  at  the  time  of  his  sale  under 
the  decree  in  chancery,  and  that  the  same  line  was  then  fol- 
lowed ;  that  the  same  line  had  been  surveyed  for  the  Kenne- 
dys in  1823  or  1824 ;  that  the  line  mentioned  in  Kennedy's 
patent  for  the  Price  tract,  was  the  same  line,  and  that  it  was 
marked  by  posts  set  up  by  the  United  States  surveyors,  as 
shown  by  their  surveys.  Defendant  also  proved,  that  Joshua 
Kennedy  had  procured  the  survey  made  by  John  James  in 
1836 ;  that  said  Kennedy  was  well  satisfied  with  it,  urged  its 
adoption  in  the  laud  oflice,  and  procured  the  patent  certificates 
and  patent  of  the  Price  claim,  which  he  had  recorded  in  1837 
in  the  County  Court  of  Mobile ;  that  in  all  of  his  surveys, 
said  Kennedy  had  used  and  fixed  this  line  as  the  north  line 
of  the  Price  tract,  and  that  his  claims  in  the  land  office  recog- 
nized it. 
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The  defendant  also  offered  various  deeds,  for  the  same  ob- 
ject, and  a  map  of  1817  of  the  two  Kennedys;  he  further 
proved  the  admission  of  Kennedy's  executors,  in  an  answer 
to  a  bill  in  chancery,  that  Joshua  Kennedy  had  never  pro- 
cured a  location  or  survey  of  the  Baudain  grant,  but  claimed 
the  lands  embraced  by  it  under  his  Price  patent ;  and  then 
read  the  declaration  of  the  Chancellor  upon  that  subject,  from 
the  decretal  order  in  the  case  of  Kennedy's  Executors  v.  Ken- 
nedy's Heirs,  2  Ala,  571.  He  also  proved,  that  the  land  to 
the  line  of  Henshaw  in  1835,  and  bounded  upon  it  west  of 
the  iron-bound  stake,  had  been  divided  into  small  city  lots, 
and  sold  by  the  proprietors  of  the  Forbes  &  Co.  tract ;  that 
the  purchasers  had  held,  without  disturbance  or  objection 
from  Kennedy  or  his  representatives,  since ;  that  if  this  line 
was  extended,  without  deflection,  to  the  channel  of  the  river, 
it  would  embrace  the  premises  sued  for  ;  and  also  offered  evi- 
dence conducing  to  show  that  such  would  have  been  the  case 
in  1807  and  in  1819. 

For  the  purpose  of  rebutting  this  evidence,  and  of  showing 
that  the  lands  of  Forbes  &  Co.,  as  described  in  the  British 
grant,  and  referred  to  in  the  Spanish  grant,  did  not  correspond 
with  the  Spanish  title,  and  that  the  lines  had  either  not  been 
properly  marked  by  Collins,  or  had  been  fraudulently  altered 
by  him  at  the  time  of  his  re-survey,  and  that  the  lines  of  the 
British  grant  had  been  fraudulently  removed  south  of  their 
original  location,  the  plaintiffs  offered  evidence  tending  to 
establish  these  facts.  This  evidence  was  objected  to  by  the 
defendant;  but  his  objection  was  overruled,  and  he  excepted. 

The  defendant's  counsel  asked  the  court  to  charge  the  jury 
as  follows : 

1.  That  if  they  believed  that  Collins,  the  Spanish  surveyor, 
marked  on  the  ground  a  line  as  the  south  line  of  the  Forbes 
&  Co.  or  Orange  Grove  tract,  and  distinguished  the  same  by 
posts  and  marked  trees,  and  that  this  line  was  claimed  by 
Forbes  &  Co.,  and  was  recognized  in  the  private  deeds,  public 
surveys,  maps,  patent  certificates,  and  patent  of  the  Kenne- 
dys, as  the  adjoining  proprietors,  then  the  said  line  was  the 
true  south  line ; 

2.  That  if  William  E.  Kennedy  and  Joshua  Kennedy,  du- 
ing  the  time  they  held  the  Baudain  and  Price  claims,  reo  og- 
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nized  a  line  in  their  surveys,  maps,  conveyances  and  claims 
in  the  land  office,  as  the  true  south  line  of  the  Orange  Grove 
tract,  and  received  a  patent  for  claims  ascertaining  the  line 
aforesaid,  and  that  this  was  the  same  line  surveyed  to  Forbes 
&  Co.,  by  which  that  house  and  the  persons  under  it  claimed, 
then  the  said  evidence  was  conclusive  as  to  location. 

The  court  refused  these  charges,  and  charged  the  j  ury,  that 
the  true  south  line  of  the  Forbes  &  Co.  grant  was  to  be  ascer- 
tained from  all  the  evidence  in  the  cause ;  that  the  acts  and 
declarations  of  the  parties  were  evidence  of  a  very  high  de- 
scription as  to  the  true  position  of  that  line,  but  the  Kenne- 
dys were  not  estopped  by  such  evidence  from  ascertaining  the 
true  line ;  that  if  the  jury  found  the  south  line  to  be  as  con- 
tended for  by  defendants,  it  would  continue  to  low  water 
mark,  as  it  existed  at  the  date  «f  the  grant ;  if  the  line  was 
above  the  location  contended  for  on  the  river,  it  would  be 
continued  in  the  same  manner ;  and  if  it  embraced  the  land 
in  dispute,  their  verdict  must  be  for  the  defendant;  that  the 
defendant's  line  would  go  to  the  same  point  on  the  line  of  that 
grant,  in  any  event,  and  would  proceed  from  thence  in  the 
nearest  and  most  direct  line  to  the  river. 

To  the  refusals  to  charge  as  requested,  to  the  charges  given, 
and  to  the  several  decisions  upon  the  evidence,  the  defendant 
excepted,  and  now  assigns  them  for  error. 

John  A.  Campbell,  for  plaintiff  in  error : 

There  were  four  pieces  of  testimony  offered  on  the  trial  by 
plaintiffs,  and  objected  to  by  defendant,  which  are  open  to  one 
common  objection,  while  each  is  substantially  objectionable 
on  grounds  peculiar  to  itself.  The  motive  announced  for  the 
introduction  of  this  testimony  cannot  be  indulged.  The  grant 
of  the  British  government  is  recited  in  the  Spanish  grant,  as 
exhibiting  the  descriptive  marks  contained  in  the  plan  of  Col- 
lins ;  that  this  was  ascertained  by  the  Collins  survey ;  and 
that  the  grant  of  the  Intendant  General  confirmed  and  ratified 
to  Forbes  &  Co.  the  land  as  set  forth  in  his  map.  The  British 
grant,  then,  if  it  had  constituted  the  basis  of  the  title,  and 
could  be  referred  to  to  control  it,  could  not  be  ascertained  by 
argument  from  the  British  Colonial  regulations,  but  must  be 
ascertained  from  the  production  of  that  grant.  ,  iS^ 
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The  Spanish  grant  is  the  best  and  only  evidence  of  that 
grant ;  and  its  recitals  are  conclusive,  because  the  act  of  Con- 
gress of  March  3,  1819,  recognizes  that  claim  and  grant  "as 
valid  against  the  United  States,  and  all  claims  derived  from 
the  United  States."  "  The  act  of  1819  expressly  recognizes, 
that  is,  acknowledges,  the  grant  to  Forbes  &  Co.  to  be  a  valid 
and  complete  title  against  the  United  States,  or  any  right  de- 
rived from  the  United  States.  It  does  not  confirm  and  im- 
part to  it  validity,  but  admits  that,  pei-  se,  it  possessed  this 
quality ;  that  independently  of  the  legislation  of  Congress,  it 
operated  propria  vigore.^^  7  Ala.  898.  The  Supreme  Court 
of  the  United  States,  speaking  of  this  grant,  say :  "  Recog- 
nized and  confirmed  by  Congress,  by  the  act  of  1819,  the 
courts  of  justice  are  concluded  by  the  action  of  the  political 
department,  and  bound  to  pronounce  it  a  perfect  title,  in  sub- 
stance as  well  as  form,  because  the  claim  was  within  the  ex- 
clusive jurisdiction  of  the  political  department  in  1817,  when 
Congress  acted  on  it."     7  Howard's  U.  S.  R.  592. 

This  action  of  the  two  governments  severed  the  specific 
parcel  of  land  described  in  the  grant,  from  the  public  domain, 
and  vested  it  in  Forbes  &  Co.  All  parties  are  estopped  from 
denying  that  the  grant  was  valid  and  operative  ;  and  parties 
claiming  after  the  passage  of  the  act  of  1819,  are,  by  the  very 
language  of  that  act,  bound.  2  Howard  845 ;  Chastang's 
Heirs  v.  Dill,  19  Ala.  421 ;  8  Howard  293.  The  act  of  Con- 
gress, by  its  very  terms  and  its  legal  effect,  operates  as  a  new 
grant  to  Forbes  &  Co.,  and  adopts  all  the  recitals  in  it.  The 
recitals  bind  all  persons  who  do  not  claim  by  a  paramount 
title.  10  Mass.  155;  3  Pick.  224;  4  Peters  1 ;  6  ib.  598;  11 
Howard  297.  This  act  cannot  be  impeached  in  a  collateral 
proceeding.  Whether  it  can  be  impeached  at  all,  in  a  judicial 
proceeding,  is  doubtful ;  but  if  so,  it  must  be  by  the  orders  of 
Congress,  and  upon  a  direct  proceeding  to  invalidate  the  grant : 
it  is  as  conclusive  as  a  judgment.  The  case  in  10  Howard 
442  shows  a  very  strong  case  of  fraud  and  injustice,  from  all 
inquiry  into  which  the  Supreme  Court  held  itself  precluded. 

There  are  also  separate  objections  to  each  parcel  of  this 
evidence.  1.  We  object  to  the  introduction  of  William  E. 
Kennedy's  mortgage,  for  the  reason  that  a  person  in  posses- 
sion of  land,  under  a  valid  title,  who  receives  a  mortgage  to 
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secure  a  small  debt,  of  a  large  parcel  of  land  comprising  a 
small  portion  of  his  own  so  held,  and  who  asserts  no  posses- 
sion or  claim  under  that  mortgage,  and  finally  recovers  his 
debt,  and  discharges  his  mortgage,  affords  no  evidence  against 
himself,  and  for  a  much  stronger  reason,  against  his  partners 
and  co-tenants,  as  to  the  boundaries  of  the  land  claimed  under 
his  own  title.  2.  We  object  to  the  Spanish  papers,  because 
they  were  not  authenticated,  nor  was  any  connection  shown 
between  them  and  Forbes  &  Co. ;  and  for  a  stronger  reason, 
because  the  previous  inquiries  and  discussions  relative  to  the 
location  of  the  Forbes  &  Co.  grant,  were  merged  in  the  grant 
itself.  3.  We  object  to  the  British  regulations,  and  the  ex- 
perimental surveys  made  under  them  and  given  in  evidence, 
because  it  was  not  shown  that  the  grant  to  Richardson  was 
one  of  the  kind  specified  in  those  regulations,  or  that  those 
were  the  only  regulations  in  the  colony,  or  that  the  British 
government  ever  cancelled  his  grant,  or  that  the  Spanish  gov- 
ernment was  deceived,  or  that  the  United  States  government 
did  not  understand  all  this  matter.  4.  The  Lorent  grant  was 
surveyed  after  the  Orange  Grove  grant.  Its  southern  boun- 
dary is  the  Orange  Grove  grant,  and  that  grant  is  referred  to 
in  it  as  a  marked  and  defined  grant  It  is  not  pretended  that 
the  surveyor  followed  the  line  of  that  grant :  he  sdected  a 
point  arbitrarily,  and  ran  the  distance  set  down  in  the  Lorent 
grant.  That  distance  was  not  a  controlling  call.  The  line  of 
a  tract  of  land  may  as  well  be  the  subject  of  a  call,  as  a  natur- 
al object :  it  is  as  certain  as  a  tree.  -1  Har.  &  J.  163 ;  ib.  457. 
Where  land  is  described  as  running  a  certain  distance  to  an 
ascertained  line,  though  without  a  visible  boundary,  such  line 
will  determine  the  admeasurement  and  extent  of  the  grant. 
6  Ala.  738 ;  8  ib.  279  ;  13  Wendell  300.  When  the  lines  or 
courses  of  an  adjoining  patent,  being  sufiiciently  established, 
are  called  for  in  a  patent  or  deed,  the  lines  should  be  extend- 
ed to  them,  without  regard  to  distance.  The  Lorent  grant 
would  have  gone  to  the  Orange  Grove  boundary,  without  re- 
gard to  calls  for  distance.  The  attempt  was,  to  change  the 
location  of  the  Orange  Grove  line  by  taking  the  least  certain 
calls  of  a  junior  grant,  and  the  least  certain  call  of  its  own. 
The  first  charge  requested  was  legally  correct,  and  should 
have  been  given,  as  is  obvious  from  what  has  been  already 


708       ^       __  _     ALABAMA.  

Magee  v.  Doe  ex  dem.  Hallett  <&  Walker  et  al. 

said.  It  assumes,  that  the  line  surveyed  by  Collins,  and  dis- 
tinguished by  land  marks,  claimed  by  Forbes  &  Co.,  recog- 
nized by  the  United  States,  acquiesced  in  and  acknowledged 
by  the  Kennedys,  was  the  controlling  line  of  location.  It  is 
in  consonance  with  the  law,  as  recognized  and  settled  by  this 
court  and  the  Supreme  Court  of  the  United  States.  4  Ala. 
576,  583;  7  ib.  889;  9  Howard  451;  6  Peters  449;  1  Rich- 
ardson 491. 

The  proposition  asserted  by  the  second  charge  asked,  is 
equally  supported  by  law  and  authority.  Kennedy's  claims 
refer  to  an  ancient  date :  his  maps  and  surveys  recognizing 
this  line,  are  a  quarter  of  a  century  old ;  the  United  States 
survey  for  him,  marking  this  line  with  his  consent  and  appro- 
bation, was  eighteen  years  old ;  his  patent  had  issued  thirteen 
years  before  the  trial ;  possession  for  thirty  years  and  more 
had  been  confidently  taken,  up  to  the  line  claimed  in  this 
case.  The  fact,  then,  was  beyond  dispute.  One  circumstance 
is  sufficient.  8  Howard  313.  The  government  survey  is 
conclusive  in  such  a  case ;  "as  the  parties  agreed  to  the  sur- 
vey, they  are  mutually  and  respectively  bound  by  it."  Ib. ; 
11  Ala.  64.  The  other  acts  contained  in  the  evidence,  and 
enumerated  in  the  charge  requested,  were  sufficient  to  justify 
the  conclusion.  4  Ala.  576 ;  4  Wheaton  513  ;  5  Mason  16  ; 
16  Wendell  285. 

The  charge  given  was  erroneous.  The  construction  of  the 
grant  which  fixes  a  line,  and  determines  the  person  who  made 
it,  is  given  to  the  jury.  They  were  not  to  take  the  Collins 
line,  with  all  the  corroborative  evidence  of  its  location ;  but 
to  wander  at  large,  in  search  of  a  south  line  considered  by 
them  to  be  the  true  line.  The  charge  was  further  erroneous, 
in  telling  the  jury  that  a  Spanish  title  incomplete  in  1819, 
and  unconfirmed  until  1822  or  1827,  should  go  to  low  water 
mark  as  it  existed  in  Spanish  times,  and  then  go  off  at  right 
angles  to  the  river.  The  recognition  in  1819  by  the  United 
States,  of  the  Orange  Grove  grant,  was  equivalent  to  a  re- 
grant,  and  the  lines  would  extend  in  a  right  line  to  low  water 
mark  at  that  date.  The  decisions  of  this  court,  and  of  the 
Supreme  Court  of  the  United  States,  are  uniform  in  holding 
that  no  Spanish  grant  since  1800,  and  no  confirmed  grant 
since  1819,  will  carry  the  grantee  below  high  water  mark  in 
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1819.  Pollard's  Heirs  v.  Hagan,  3  Ala.  291 ;  Abbott  v.  Ken- 
nedy, 5  ib.  393 ;  3  Howard  212 ;  9  ib.  471.  The  grant  to 
Forbes  &  Co.  was  confirmed  before  the  admission  of  Alabama 
into  the  Union,  and  by  express  terms  goes  to  low  water  mark. 
8  Porter  9 ;  7  Ala.  882.  The  Pollard  grants  and  confirma- 
tions were  all  subsequent  to  the  admission  of  Alabama  into 
the  Union,  and  were  held  to  convey  no  right.  It  did  not  fol- 
low that  the  lines  of  Kennedy's  title  went  to  low  water  mark, 
because  the  lines  of  the  Forbes  &  Co.  grant  were  to  be  thus 
extended.  The  Price  patent  had  no  river  boundary ;  the  east 
line  called  for  monuments  according  to  course  and  distance ; 
and  this  court  held,  in  1  Ala.  64,  that  the  lines  could  not  be 
extended  or  enlarged,  or  embrace  property  in  front  of  it  and 
between  it  and  the  river.  The  Baudain  claim  was  identical 
with  that  of  Price,  and  Kennedy  held  under  the  latter,  and 
repudiated  the  former. 

The  testimony  of  Innerarity  as  detailed  in  the  case  in  7 
Ala.,  should  have  been  admitted  upon  the  proof  made  by  Mr. 
Stewart.  All  the  witness  said  on  the  matter  of  title,  was  re- 
corded ;  the  other  matters  were  unimportant,  and  irrelevant  to 
the  issue.  The  rule  laid  down  by  this  court  in  10  Ala.  260, 
was  substantially  complied  with. 

P.  Hamilton  and  Wm.  G.  Jones,  contra : 

The  plaintiff  below  relied  on  their  ancient  possession,  the 
Price  title,  and  the  Baudain  title  ;  so  that  a  new  title  is  now 
before  the  court,  which  was  not  presented  in  any  of  the  pre- 
vious cases.  The  Baudain  and  Price  titles  have  been  surveyed 
and  located ;  a  patent  was  issued  on  the  latter,  but  none  on 
the  former ;  no  patent,  however,  was  necessary,  as  the  act  of 
confirmation  of  1822  is  itself  a  patent,  and  conveys  a  good 
title  without  more.  Armstrong  v.  Chastang,  20  Ala.  609 ;  7 
ib.  882;  19  ib.  421;  10  Howard  174.  The  Baudain  title 
calls  for  the  river  as  its  eastern  boundary,  for  St.  Louis 
street  south.  Royal  street  west,  and  the  lands  of  Forbes  k  Co., 
or  Terry  on  the  north.  This  title  extended  north  on  Royal 
street  fifty  perches,  would  cover  the  hens  in  quo.  The  north 
boundary  of  the  Price  claim  is  the  line  of  Forbes  k  Co.  The 
landlords  of  the  defendant  insist,  that  the  land  sued  for  is 
within  their  lines;  the  plaintiffs  claim  it  as  riparian  proprie- 
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tors,  Tinder  one  or  the  other  of  their  titles ;  they  claim  that 
the  locus  in  quo  is  below  low  water  mark  in  1807,  and  in  front 
of  their  lands  under  both  their  titles,  and  therefore  belongs  to 
them  under  the  decisions  in  8  Porer  9 ;  7  Ala.  882 ;  6  Mass. 
439;  6  Pick.  158.  They  claim  to  be  adjoining  proprietors 
with  the  defendant's  landlords,  and  insist  that  their  adversa- 
ries have  brought  their  line  too  far  south. 

The  question,  then,  is  a  question  of  boundary,  and  nothing 
else;  it  is  a  question  of  fact,  to  be  determined  by  the  jury. 
7  Ala.  882 ;  2  Dana  2  ;.  1  Hawks  45 ;  4  ib.  64, 116 ;  1  Dev.  & 
Bat.  425 ;  1  Har.  &  J.  115,  201 ;  4  ib.  1 ;  4  Ala.  581.  The 
location  of  land  and  lines,  and  whether  lines  were  ever  mark- 
ed, and  if  so  where,  are  questions  of  fact  for  the  jury,  and 
not  of  law  for  the  court.  Wooster  v.  Butler,  13  Conn.  309 ; 
2U.  S.  Digest  141  §  §  545,  547. 

It  is  said  that  the  plaintiffs  below  were  estopped  from  dis- 
puting the  Collins  and  Henshaw  line,  by  the  sanction  of  that 
survey  in  the  land  office,  or  by  the  acts,  deeds  and  admissions 
of  Joshua  Kennedy.  The  decision  of  the  court  below  on 
the  former  trial,  affirmed  by  this  court  in  7  Ala.  883,  is  con- 
clusive upon  this  point,  and  shows  that  we  were  not  estopped. 
The  defendants  in  that  case  insisted,  that  the  government 
survey  was  binding,  and  asked  the  court  so  to  charge  ;  but  it 
was  refused.  In  the  argument  in  this  court,  it  was  again  in- 
sisted by  plaintiffs  in  error,  that  the  government  survey  was 
binding ;  and  Mr.  Campbell,  then  of  counsel  for  the  defend- 
ants in  error,  insisted,  that  the  Orange  Grove  grant  was  a  per- 
fect grant,  that  no  survey  of  it  was  necessary  or  authorized, 
that  they  were  not  bound  by  any  such  survey,  and  that,  "  as 
to  the  question  of  boundary,  it  was  properly  referred  to  the 
jury;"  and  the  court  so  held.  7  Ala.  882  to  901.  This  is 
conclusive  on  the  point.  But,  if  it  can  be  regarded  as  an 
open  question,  we  insist  that  the  former  decision  was  correct, 
and  supported  by  reason  and  authority.  In  support  of  this, 
we  refer  to  the  argument  of  Mr.  Campbell  in  7  Ala.  893,  and 
the  authorities  there  referred  to.  The  line  of  Henshaw  or  of 
Collins  was  not  conclusive,  and  plaintiffs  below  were  not  estop- 
ped by  it.  7  Ala.  882,  and  cases  there  cited ;  Adams  v.  Eock- 
well,  16  Wen.  285  ;  Boston  &  Worcester  E.  E.  Co.  v.  Spar- 
hawk,  5  Metcalf  469 ;  Brewer  v.  B.  k  W.  E.  E.  Co.,  5  ib.  478 ; 
Owen  v.  Eockwell,  9  Pick.  520. 
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The  objections  made  to  the  several  Spanish  documents  of- 
fered in  evidence,  were  properly  overruled.  They  came  from 
the  proper  custodian,  and  were  admissible  as  ancients  deeds, 
muniments  of  title  more  than  thirty  years  old.  11  Ala:" 
1037-8;  12  Peters  654;  3  Phillips  on  Evidence,  C.  &H'&'' 
Notes  1311. 

The  deed  of  mortgage  from  Wm.  E,  Kennedy  to  James 
Innerarity,  was  properly  admitted.  It  was  made  in  1817, 
when  Kennedy  was  in  possession  of  the  Price  title,  and 
Forbes  &  Co.  of  the  Orange  Grove  tract;  the  northern  bound- 
ary called  for  by  the  deed,  was  the  lands  of  Terry  in  1817. 
This  transaction  between  the  two  proprietors  is  certainly 
admissible  upon  a  question  of  boundary.  It  was  competent 
as  a  declaration  by  the  parties,  or  as  the  statement  of  one 
party,  admitted  by  the  other ;  in  questions  of  boundary,  deeds 
between  adjoining  proprietors  are  admissible.  1  Metcalf  95; 
9  Pick.  520;  3  N.  H.  215;  1  Ala.  344;  13  ib.  21.  Even 
hearsay  and  reputation  are  admissible.  6  •  Peters  341 ;  4 
Hawks  116 ;  10  Conn.  13  ;  7  ib.  319. 

The  British  grant  to  Richardson  was  made  the  basis  of  the 
Spanish  confirmation  in  1807,  and  was  the  foundation  of  the 
defendant's  title  below.  That  grant  being  indefinite  and  un- 
certain, it  was  obviously  relevant  and  proper  to  admit  the 
British  Colonial  ordinance  of  1765,  under  which  alone  the 
grant  to  Richardson  could  have  been  made,  and  in  conformity 
with  which  it  is  fairly  presumable,  if  not  conclusively,  that  it 
was  made.  It  is  part  of  the  history  of  the  country,  that 
Great  Britain  acquired  the  territory  in  1763,  by  the  treaty  of 
Paris,  and  ceded  it  to  Spain  by  the  treaty  of  1783.  The 
court  will  judicially  know  the  laws  and  regulations  which 
formerly  prevailed  in  this  territory.  11  Ala.  1041.  The 
Spanish  grant  confirms  the  British,  but  gives  no  natural 
boundaries  by  which  it  can  be  designated.  If  an  honest  title, 
it  would  conform  to  the  law  under  which  it  originated.  By 
these  British  regulations,  a  grant  of  this  description  would 
have  a  river  front  of  one  third  its  depth,  which  would  throw, 
the  south  boundary  line  in  this  case  twelve  hundred  feet  north 
of  where  it  now  is. 

The  evidence  of  the  surveyor  was  strictly  proper,  and  he 
might  explain  his  maps  to  the  jury.     He  was  testifying  to 
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what  he  saw  on  the  ground,  and  explained  it  to  the  jury  by 
means  of  diagrams  made  by  himself.     7  Porter  58. 

The  Lorent  grant  is  referred  to  in  the  deed  of  Innerarity, 
under  which  the  landlords  of  the  plaintiff  in  error  claim  title, 
as  the  northern  boundary  of  the  Orange  Grove  grant.  It 
and  its  lines  were  therefore  admissible,  to  show  the  bounds  of 
the  British  grant.  Having  a  natural  boundary,  the  Bayou 
Chautaque,  it  afforded  the  best  means  of  ascertaining  the  oth- 
er lines.  4  Ala.  581 ;  6  Cowen  717 ;  1  Marsh  96  ;  2  Lomax' 
Digest  210.  The  Lorent  grant  and  Orange  Grove  grant 
were  passing  through  the  Spanish  Commandant's  office  at  the 
same  time.  The  Lorent  certificate  is  the  older,  bearing  date 
March  1st,  1807,  while  the  Orange  Grove  grant  is  dated  Sep- 
tember 14, 1807.  What  is  the  true  boundary  is  the  question ; 
and  this  must  be  proven  like  any  other  fact.  Parol  testimony, 
the  admissions  of  the  parties,  reputation  and  hearsay  are 
permissible  to  establish  it.  2  Marsh  158  ;  1  ib.  365 ;  2  Litt. 
159 ;  13  Ala.  31 ;  6  Peters  341 ;  4  Hawks  116 ;  17  Conn.  355, 
399.  Acts  and  admissions  were  admitted  below  on  both 
sides.  We  acknowledge  the  competency  of  this  evidence ; 
but  it  was  not  conclusive :  it  worked  no  estoppel.  9  Pick. 
520;  10  Vermont  33;  18  ib.  395;  5  Metcalf  469;  16  Wen- 
dell 285.  Such  estoppel  never  arises,  except  where  the  par- 
ties, by  special  agreement,  in  a  case  of  disputed  boundary, 
have  agreed  upon  a  conventional  line ;  or,  where  third  par- 
ties have  been  induced  to  buy  by  their  representation. 

It  was  competent  for  plaintiffs  below  to  impeach  defendant's 
title  under  the  Orange  Grove  grant.  11  Ala.  86,  and  au- 
thorities there  cited ;  9  Cranch  87 ;  11  Wheaton  380 ;  3  How- 
ard 773.  That  grant  rests  upon  the  British  grant,  which  does 
not  cover  this  land.  Whatever  title  exists,  rests  upon  the 
Spanish  grant  of  1807.  This  grant  was  invalid,  under  the 
acts  of  Congress  of  1804  and  1805.  2  U.  S.  Statutes,  283, 
327.  It  is  evident  from  the  report  of  Commissioner  Craw- 
ford, that  in  his  opinion  it  was  not  a  valid  claim.  The  claim, 
therefore,  lacks  an  essential  element  prescribed  by  the  act  of 
1819,  viz  :  the  opinion  of  the  Commissioner  that  it  was  valid. 
It  is,  therefore,  still  an  invalid  Spanish  grant,  and  has  no 
standing  in  court.  A  patent  is  a  ministerial  act,  and  is  of  no 
validity,  if  unauthorized  by  law!  2  Howard  285 ;  a  fortwri, 
of  a  certificate  of  confirmation.     9  Miss.  714. 
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The  charges  of  the  court  were  to  the  effect  of  the  proposi- 
tions hereinbefore  stated.  The  superiority  of  the  Orange 
Grove  title  was  distinctly  stated.  The  greatest  weight  was 
allowed  to  the  evidence  of  the  defendant  below,  as  to  the 
acts  and  admissions  of  the  Kennedys.  The  charge  is  sustain- 
ed by  9  Pick.  520,  and  7  Ala.  882 ;  in  fact,  the  charges  were 
read  to  the  jury  from  the  report  of  the  latter  case. 

The  testimony  of  Innerarity,  as  contained  in  the  bill  of  ex- 
ceptions in  the  case  in  7  Ala.,  was  properly  excluded.  Mr. 
Stewart  was  not  able  to  give  the  substance  of  all  his  evidence. 
10  Ala.  260 ;  7  Blackf  10.  To  make  this  evidence  admissible, 
the  former  trial  must  have  been  between  the  same  parties,  and 
for  the  same  cause  of  action ;  the  title  involved  must  also  have 
been  the  same.  8  Watts  536 ;  3  ib.  465 :  9  Watts  &  Serg.  62 : 
6  Iredell  30,  196 ;  1  Call  487.  Here  the  parties  were  not  the 
same,  and  the  title  was  not  the  same. 

GOLDTHWAITE,  J.— This  was  an  ejectment  by  the 
defendants  in  error  against  the  plaintiff  in  error,  for  a  lot  of 
land  situated  in  the  city  of  Mobile  as  shown  by  the  diagram 
in  the  statement  of  the  cause.  The  plaintiffs  below  claimed 
under  two  Spanish  concessions  to  Alexander  Baudain  and 
Thomas  Price  ;  the  first  confirmed  by  act  of  Congress  of  May 
8,  1822,  (3  Statutes  at  Large  699 ;)  and  the  other  by  act  of 
Congress  of  March  2,  1829,  (4  ib.  358.)  Both  these  conces- 
sions were  incomplete,  and  derive  their  validity  entirely  from 
the  confirmatory  acts  referred  to. 

The  defendant  below  relied  upon  a  Spanish  grant  to  John 
Forbes  &  Co.  in  1807,  commonly  known  as  the  "  Orange 
Grove  Grant,"  confirmed  by  act  of  Congress  of  March  3, 
1819,  (3  Statutes  at  Large  528.)  This  grant  consists  of  two 
parts :  1.  the  certificate  of  the  Surveyor  General,  and  his 
accompanying  map  ;  2.  the  grant  by  the  Intendant  General. 
The  recitals  in  it  are  to  the  following  effect : 

1.  That  the  land  was  surveyed  by  Jo.^seph  Collins,  the  Span- 
ish surveyor,  in  1802 ; 

2.  That  the  Fiscal  Minister  had  reported  that  Panton,  one 
of  the  partners  of  the  house  of  Forbes  &  Co.,  had  acquired 
these  lands  by  purchase  from  William  Richardson,  who  had 
obtained  them  from  the  British  Government ;  that  Forbes  k 
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Co.  had  possessed  them,  and  were  entitled  to  be  confirmed  in 
them,  without  molestation  from  the  crown  of  Spain ; 

3.  That  the  Surveyor  General  had  corrected  the  map  of 
Collins,  and  caused  it  to  be  recorded ; 

■i.  That  in  addition  to  the  lands  included  in  the  survey  of 
Collins,  the  vacant  lands  between  the  river  and  the  boundary 
lines  of  the  land  should  be  granted,  without  altering  the 
figure  of  the  tract  on  either  of  the  other  sides. 

This  grant  has  twice  been  before  this  court ;  and  in  Hagan 
V.  Campbell  et  al.,  8  Porter  9,  it  was  held,  that  the  plat  or 
plan  of  survey  which  accompanied  made  part  of  the  grant  of 
1807 ;  and  that  the  north  and  south  lines  of  the  original 
grant  must  be  extended  without  variation,  to  the  channel  of 
the  river ;  and  that  all  the  laud  lying  east  of  said  grant  and 
the  channel  of  the  river,  between  such  lines  as  extended,  was 
conveyed  by  the  Spanish  grant  to  Forbes  &  Co.  In  Hallett 
&  Walker  v.  Doe  ex  dem.  Hunt,  7  Ala.  882,  the  decision  on 
the  last  point  was  affirmed,  and  we  are  satisfied  with  its  cor- 
rectness. It  was  also  held  in  that  case,  that  the  Spanish 
grant,  under  the  operation  of  the  confirmatory  act,  was  valid 
and  complete  by  itself,  requiring  nothing  to  be  done  to  per- 
fect it ;  that  the  recognition  of  its  validity  by  Congress 
operated  as  a  regrant,  to  the  full  extent  of  the  concession, 
and  that  it  was  superior  to  any  incomplete  grant  from  Spain. 

Keeping  in  view  the  recitals  of  the  Orange  Grove  grant, 
and  the  decisions  referred  to,  we  proceed  to  an  examination 
of  the  legal  questions  which  are  presented  by  the  admission 
of  the  evidence,  which  was  received  by  the  court  below  against 
the  objection  of  the  plaintifi"  in  error.  It  appears  from  the 
bill  of  exceptions,  that  the  plaintiffs  on  the  trial  below,  after 
deducing  title  through  William  E.  and  Joshua  Kennedy, 
ofifered  evidence  tending  to  show  that  the  premises  sued  for 
were  embraced  by  the  Price  and  Baudain  grants.  The 
defendant,  in  connection  with  the  Orange  Grove  title,  offered 
the  survey  of  Henshaw,  the  United  States  surveyor,  made  in 
1835,  which  was  recognized  in  the  land  office ;  and  to  estab- 
lish the  south  line  of  the  Orange  Grove  grant  to  be  according 
to  that  survey,  he  introduced  evidence  tending  to  prove  that 
the  south  line,  as  run  by  Henshaw,  was  identical  with  the 
Spanish  line  marked  upon  the  ground  by  Collins  in  1802, 
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which  was  well  defined  and  recogni25ed  as  the  line  of  that 
grant  in  Spanish  times ;  that  Forbes  &  Co.  claimed  to  it ;  that 
the  proprietors  had  sold  by  it ;  that  the  survey  made  for 
Joshua  Kennedy  had  followed  this  line ;  that  he  had  urged 
its  adoption  in  the  land  office ;  that  the  line  in  the  patent  for 
the  Price  claim,  which  he  had  taken  from  the  office  and  re- 
corded in  the  County  Court  of  Mobile,  was  the  same  line ; 
that  his  claims  in  the  land  office  recognized  it,  and  that  he 
had  used  and  fixed  it  in  all  his  surveys. 

In  order  to  rebut  this  evidence,  and  for  the  purpose  of  im- 
peaching the  line  run  by  Collins,  the  plaintiff  ottered  testi- 
mony tending  to  show  that  the  south  line  of  the  Orange 
Grove  grant,  as  run  by  Collins  in  1802,  and  by  Henshaw  in 
1885,  did  not  correspond  with  the  lines  in  the  British  grant, 
referred  to  in  the  grant  to  Forbes  &  Co.,  but  was  run  too  fiar 
south.  This  evidence  was  objected  to  by  the  defendant; 
and  the  principal  question  presented  upon  the  record,  is  in- 
volved in  the  action  of  the  court  in  overruling  the  objection 
thus  made,  and  admitting  the  testimony.  It  has  not  been 
deemed  necessaiy  to  refer  to  this  evidence  specifically,  and  in 
detail ;  its  sole  object  was,  to  show  that  some  other  than  the 
line  run  by  Collins  was  the  true  southern  boundary  of  the 
Orange  Grove  tract ;  the  record  shows  that  it  was  received 
for  that  purpose ;  and  the  only  inquiry  upon  this  branch  of 
the  case  is,  whether  any  evidence  of  this  character  was  ad» 
missible.  x: 

As  the  construction  of  all  written  instruments  belongs  to 
the  court,  it  follows,  that  when  the  boundary  lines  are  fixed 
by  the  grant  itself,  the  question  as  to  what  are  these  lines  is 
purely  one  of  law.  Doe  v.  Paine,  4  Hawks  64 ;  Cockrell  v. 
McQuinn,  4  Monroe,  63  ;  Hunley  v.  Morgan,  1  Dev.  &  Bat. 
425.  In  relation  to  the  Orange  Grove  title,  the  plat  or  plan 
of  survey  made  by  Collins  in  1802,  and  corrected  by  Pintado, 
the  Surveyor  General,  accompanied  and  made  part  of  the 
grant,  (Hagan  v.  Campbell,  supra ;)  and  by  reference  to  this 
plat,  which  we  understand  to  be  before  the  court  as  part  of 
the  grant,  it  will  be  seen  that  the  survey  thus  made  can  be 
identified  by  artificial  marks  and  monuments ;  and  the  grant 
itself,  according  to  the  decisions  before  referred  to,  is  for  all 
the  lands  included  within  these  lines,  extended  without  varia- 
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tion  to  the  channel  of  the  river,  or  low  water  mark.  By  the 
first  section  of  the  act  of  Congress  of  March  3,  1819,  it  is  pro- 
vided, "that  all  claims  to  land,  founded  on  complete  grants 
from  the  Spanish  government,  reported  to  the  Secretary  of  the 
Treasury  by  the  commissioners  from  the  districts  east  and  west 
of  Pearl  river,  which  are  contained  in  the  several  reports  of 
the  commissioners,  and  which  are,  in  their  opinion,  valid,  ac- 
cording to  the  laws,  usages  and  customs  of  said  government,  be 
and  are  hereby  recognized  as  valid  and  complete  titles,  against 
any  claim  on  the  part  of,  or  right,  or  demand  from  the  United 
States."  The  effect  of  this  section  of  the  act  was  declared, 
in  the  case  of  Hallett  &  Walker  v.  Hunt,  supra,  to  be  an  ac- 
knowledgment of  the  grant  to  Forbes  &  Co.,  as  a  valid  and 
complete  title  against  the  United  States  and  all  claiming  un- 
der them.  Conceding,  for  the  sake  of  argument,  that  the 
lines  of  the  grant  to  Forbes  &  Co,  did  not  correspond  with 
the  lines  of  the  grant  to  Richardson,  that  the  Spanish  title  was 
invalid  or  fraudulent ;  it  was  certainly  within  the  power  of 
the  political  department  of  our  own  government  to  impart  to 
it  validity ;  and  having  done  so,  by  recognizing  it  as  a  per- 
fect title,  courts  of  justice  are  bound  by  that  action,  to  the 
extent  of  the  recognition,  and  are  concluded  from  any  inquiry, 
at  least  in  a  collateral  proceeding,  which  might  have  the 
effect  of  avoiding  or  impairing  any  rights  which  accrued  un- 
der the  act  just  referred  to.  The  Spanish  grant,  in  effect, 
called  for  all  the  lands  included  within  the  survey  of  Collins  ; 
its  recognition  by  Congress  appropriated  to  the  grantees  all 
the  lands  embraced  by  it.  The  lines  thus  fixed  are,  when 
ascertained,  obligatory  on  the  United  States  and  all  claiming 
under  them  since  the  confirmatory  act  of  1819,  and  cannot 
be  impeached  or  changed  by  any  evidence  tending  to  show 
that  these  lines  were  wrongly  located,  either  b}''  mistake  or 
fraud  on  the  part  of  the  Spanish  government  or  its  officers, 
prior  to  the  grant  in  1807 ;  and  any  evidence  which  was 
admitted  with  that  object,  and  for  that  purpose,  was  inad- 
missible. 

But  even  if  the  British  grant  to  Richardson  controlled  the 
Spanish  grant,  and  it  were  permissible  to  show  that  the  boun- 
daries of  the  former  did  not  correspond  with  the  lines  run  by 
Collins,  the  grant  itself,  as  being  the  best  evidence,  should 
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have  been  introduced ;  and  not  being  introduced,  the  recitals 
in  the  Spanish  grant  became  the  best,  and,  indeed,  the  only 
evidence  of  the  extent  and  boundaries  of  the  British  grant, 
and  could  not  be  disputed,  except  by  those  claiming  by  title 
paramount.  Carver  v.  Jackson,  4  Peters  88 ;  Crane  v.  Morris 
et  al.,  6  ib.  598. 

We  are  satisfied,  however,  that  the  operation  of  the  act  of 
Congress  confirming  the  grant  to  Forbes  &  Co.,  cannot  prop- 
erly be  construed  as  conferring  upon  the  grantees  a  greater 
quantity  than  was  contained  within  the  lines  as  ascertained 
and  fixed  by  the  Spanish  grant  in  1807.  By  the  first 
section  of  the  act,  the  Spanish  title  was  recognized  as 
complete ;  and  although  it  operated  virtually  as  a  new  grant, 
for  all  the  lands  included  within  the  Spanish  lines,  it  confer- 
red a  title  to  such  only  as  would  have  been  covered  by  that 
grant  had  it  been  perfect  without  the  action  of  Congress.  Its 
effect  was,  simply  to  confirm  that  title  as  a  valid  one,  without 
conferring  on  the  grantees  any  other  or  additional  rights ; 
and  as,  by  the  terms  of  the  Spanish  grant,  the  lines  extended 
only  to  low  water  mark,  as  it  was  found  at  the  date  of  the 
grant,  the  proprietors  are  entitled  to  riparian  rights  accord- 
ingly ;  and  upon  authority,  as  well  as  upon  principle,  we 
think  that  the  correct  rule  in  relation  to  these  rights,  is  the 
one  insisted  on  by  the  defendants  in  error;  that  the  lines 
should  be  drawn  from  the  termination  of  the  river  lines,  as 
they  existed  in  1807  at  the  date  of  the  grant,  perpendicular- 
ly to  the  channel  of  the  river.  No  other  rule  would  do  justice 
between  the  riparian  proprietors,  by  giving  to  each  his  propor- 
tionate front  of  the  lands  gained  by  alluvion.  Deerfield  v. 
Arms,  17  Pick.  41. 

It  results  from  these  views,  that  the  south  boundary  of  the 
Orange  Grove  tract  was  the  line  marked  by  Collins  as  such 
in  1802,  extended  without  variation  or  deflection  to  the 
channel  of  the  river  at  the  date  of  the  grant  in  1807 ;  and 
that  a  line  drawn  from  that  point  to  low  water  mark  at 
the  time  of  the  trial,  at  right  angles  with  the  channel,  is  the 
line  to  which  the  proprietors  were  entitled  to  claim  riparian 
rights  in  that  direction ;  that  the  only  question  for  the  jury,  in 
relation  to  the  boundary  of  this  grant,  was  simply  to  locate 
this  line,  to  ascertain  where  it  ran ;  and  that  any   evidence 
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which  did  not  estop  the  defendant  below  from  claiming  this 
line,  and  which  was  offered  for  the  purpose  of  showing  that 
some  other  than  the  line  run  by  Collins  was  the  true  south 
line  of  the  Orange  Grrove  grant,  was  inadmissible,  and  should 
have  been  rejected. 

It  also  follows,  necessarily,  that  as  the  line  marked  by 
Collins  was  the  true  south  line  of  the  Orange  Grrove  grant, 
the  charge  requested  by  the  defendant  below,  which  asserts 
this  as  a  legal  proposition,  should  have  been  given. 

It  appears  from  the  bill  of  exceptions,  that  evidence  was 
offered  tending  to  show  that  the  land  embraced  by  the  Bau- 
dain  concession  was  claimed  by  the  proprietors  under  the 
Price  grant;  that  the  survey  of  that  claim  was  made  by 
James,  the  United  States  surveyor,  by  the  procurement  of 
Joshua  Kennedy ;  that  its  adoption  in  the  land  office  was 
urged  by  him  ;  that  it  was  recognized  by  the  government  ; 
that  the  patent  certificate,  and  the  patent  for  the  Price  claim 
which  was  taken  out  and  recorded  by  Kennedy,  fixed  the 
Collins  and  Henshaw  south  line  as  the  north  line  of  the  Price 
tract ;  and  that  this  line  was  recognized  by  the  Kennedys,  in 
their  maps,  surveys,  &c.  If  these  facts  were  established  to 
the  satisfaction  of  the  jury,  we  consider  that  both  the  United 
States  and  the  Kennedys  were  imperatively  bound  by  the 
line  which  they  had  thus  adopted  and  recognized.  The  Price 
claim  was  inchoate  and  incomplete,  and  its  location  and  sur- 
vey were  provided  for  by  the  acts  of  1822  and  1829  (3  U.  S. 
Statutes  at  large  700 ;  4  ib.  359 ;)  and  as  by  this  survey  the 
south  line  of  the  Orange  Grove  tract,  as  run  by  Collins  and 
Henshaw,  was  adopted  as  the  north  boundary  of  the  Price 
grant,  and  the  United  States  and  the  Kennedys  having  agreed 
to  this  survey,  they  must  be  regarded  as  parties  to  the  selec- 
tion of  the  land  according  to  it,  and  are  mutually  bound  and 
respectively  estopped  by  it.  Menard  v.  Massey,  8  How. 
293-313. 

It  is  supposed  by  the  counsel  for  the  defendants  in  error, 
that  this  view  is  in  opposition  to  the  decision  of  this  court 
in  the  case  of  Hallett  &  Walker  v.  Hunt,  supra  ;  but  on  ex- 
amination, a  clear  distinction  will  be  found  to  exist  between 
the  two  cases.  In  the  case  referred  to,  the  plaintiff  below 
claimed  title  under  the  Orange  Grove  grant,  and  the  contro- 


JANUARY  TERM,  1853.  719 


Hagee  r.  Doe  ex  dem.  Hallett  A  Walker  et  id. 


versy  there  was  in  relation  to  its  boundaries.  It  was  con- 
tended, that  the  boundaries  of  that  grant  were  limited  by  the 
Weakley  survey,  made  under  the  authority  of  the  govern- 
ment The  court  held,  that  as  the  Orange  Grove  claim  had 
been  acknowledged  by  Congress  as  a  perfect  grant,  it  took  all 
that  the  grant  called  for,  and  was  not  limited  by  any  survey 
made  by  the  United  States.  Here,  the  controversy,  in  the 
aspect  in  which  we  are  now  considering  it,  is  in  relation  to 
the  location  and  boundary  of  the  Price  and  Baudain  claims, 
both  of  which  are  incomplete,  and  the  location  and  surve}' 
of  which  are  required  by  the  act  of  Congress.  There,  no 
survey  or  location  was  necessary,  and  no  act  of  recognition 
or  acknowledgment  on  the  part  of  the  grantees  to  the  limits 
of  the  Weakley  lines  established.  In  the  present  case,  the 
United  States  and  the  grantees  have  made  their  location  and 
survey  in  conformity  with  the  requisitions  of  the  act  estab- 
lishing the  claims ;  it  has  been  recognized  by  both  parties, 
and  they  cannot,  after  this,  be  permitted  to  dispute  it.  We 
hold,  therefore,  that  if  the  Price  and  Baudain  claims  were 
surveyed  and  located  by  their  proprietors,  and  the  survey 
recognized  by  the  government  and  the  Kennedys,  these 
acts  are  conclusive  evidence  of  the  location  of  these  claims, 
and  both  parties  are  bound  by  the  lines  which  such  surveys 
adopt.  If  these  surveys  recognized  the  line  run  by  Collins 
and  Henshaw,  as  the  north  line  of  the  Price  and  Baudain 
claims,  it  was,  under  such  circumstances,  conclusive  evidence 
of  the  location  of  these  tracts,  as  to  their  proprietors  and  the 
United  States. 

The  charge  of  the  court  below  in  reply  to  the  charges  re- 
quested, was  erroneous,  as,  instead  of  laying  down  the  Col- 
lins line  as  the  southern  boundary  of  the  Orange  Grove  grant, 
and  instructing  the  jury  to  follow  that  line  as  marked  by 
him,  it  left  the  question  as  to  what  was  the  boundary  to  be 
determined  by  the  jury  ;  and  it  also  asserted  an  erroneous 
proposition,  in  relation  to  the  line  of  the  plaintiffs  below. 
Both  the  Baudain  and  Price  grants  were  confirmed  subsequent- 
ly to  the  admission  of  Alabama  into  the  Union ;  and  if  the 
river  was  the  eastern  boundary  of  these  grants,  the  lines 
could  not,  under  the  decisions  of  this  court,  as  well  as  those 
of  the  Supreme  Court  of  the  United  States,  extent!  beyond 
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high  water  mark  at  that  time.  Pollard's  Heirs  v.  Hagan,  3 
Ala.  291 ;  3  Howard's  S.  C.  R.  212 ;  Abbot  v.  Kennedy,  5 
Ala.  393;  Pollard's  Heirs  v.  Kibbe,  9  How.  471.  The 
charge  of  the  court  was,  in  effect,  that  the  line  of  the  plain- 
tiffs would  go  to  low  water  mark  at  the  date  of  the  grant,  and 
in  this  respect  it  was  incorrect. 

In  rejecting  the  testimony  of  Innerarity,  under  the  circum- 
stances disclosed  by  the  record,  the  court  did  not  err,  Inner- 
arity was  dead ;  and  the  witness  by  whom  his  evidence  was 
sought  to  be  established,  while  he  states  that  he  has  no 
doubt  that  the  whole  of  his  testimony,  in  relation  to  the  title 
of  the  premises  sued  for,  was  contained  in  the  bill  of  excep- 
tions from  which  it  was  offered  to  be  read,  also  admits  that 
there  were  other  portions  of  his  testimony,  irrelevant  to  the 
title,  which  were  not  noted  in  the  bill,  and  the  substance  of 
which  he  did  not  reuiember.  The  rule  is,  that  where  the  ev- 
idence of  a  deceased  witness  is  offered,  the  substance  of  his 
whole  testimony  must  be  proved.  Grildersleeve  v.  Caraway, 
10  Ala.  260 ;  Tharp  v.  The  State,  15  ib.  749.  Such  parts  of 
it  as  are  irrelevant,  and  have  no  bearing  on  the  case,  may 
doubtless  be  rejected  by  the  court;  but  the  party  against 
whom  the  evidence  is  offered,  is  entitled  to  the  substance  of 
the  whole  testimony ;  and  it  is  not  for  the  witness  who  is  of- 
fered to  establish  it,  to  determine  upon  the  relevancy  of  the 
portions  which  he  omits  to  prove.  Such,  in  effect,  would 
have  been  the  decision  of  the  court  in  admitting  this  evi- 
dence ;  the  witness  would  have  been  substituted  in  the  place 
of  the  judge,  in  determining  that  the  portions  of  the  evidence 
which  he  omitted  to  prove,  were  irrelevant  to  the  title. 

For  the  errors  we  have  noticed,  the  judgment  must  be  re- 
versed, and  the  cause  remanded. 


■«*■ 


REPORTS 


OF 


CASES   ARGUED  AND   DETERMINED 


AT  JUNC  TEHM,  1853. 


ESLAVA'S  HEIRS  vs.  BOLLING  &  BOLLING.    j 

1.  The  act  of  Congress  of  March  3,  1841,  entitled  "an  act  for  the  relief  of  the 

heirs  of  Miguel  Eslara,"  was  intended  to  furnish  them  and  their  adversaries. 
Hunt  and  Gazzam,  with  the  evidence  of  a  legal  title,  so  that  each  party  might 
have  a  standing,  prittia  facie,  in  court,  and  thus  be  enabled  to  settle  the  ques- 
tion at  issue  between  them  by  a  judicial  determination. 

2.  A  gi-ant  made  by  the  Spanish  authorities  after  the  treaty  of  St  Udefonso,  of 
lands  situated  within  the  territory  of  Louisiana,  is  void,  although  Spain  had 
the  actual  possession  of  the  province  at  the  time  of  the  grant. 

3 .  The  report  of  the  register  and  receiver  on  Eslava's  claim,  under  the  provisioDB 

of  the  act  of  Congress  of  Mai'ch  2,  1829,  and  tlie  confirmation  thereof  by  the 
act  of  March  3,  1841,  does  not  conclude  the  question  of  possession  as  between 
Eslava's  heirs  and  Hunt  and  Gazzam,  but  leaves  it  open  to  be  controverted 
between  them. 

4.  A  void  Spanish  grant,  accompanied  by  possession,  and  a  survey  of  the  laud 
after  the  passage  of  the  act  of  Congress  of  March  26,  1804,  prohibiting  such 
surveys,  confer  no  title  whatever  on  the  claimants,  when  considered  in  the 
courts  of  justice,  unless  their  possession  is  sufficient  to  bring  them  within  the 
act  of  March  2,  1829,  and  create  no  obligation  on  the  United  States  to  recog- 
nize their  claim. 

5 .  When  a  claim  to  land  is  confirmed  by  the  government,  as  a  mere  matter  of  fa- 
vor to  the  grantee,  prompted  by  a  sense  of  moral  duty,  without  any  strict 
legal  obligation,  Congress  has  the  undoubted  right  to  prescribe  the  terms  on 
which  the  title  will  bo  conferred,  and  to  declare  the  effect  of  the  confirmAtkxi 
as  against  other  antagonistic  claims. 
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Error  to  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  Lyman  G-ibbons. 

This  was  an  action  of  ejectment,  by  the  plaintiff  in  error, 
to  recover  a  tract  of  land  situate  in  Mobile  county,  known  as 
section  No,  5,  in  township  5  south,  of  range  1.  The  defend- 
ants were  admitted  to  defend  as  tenants  in  possession,  under 
the  usual  consent  rule ;  and  having  pleaded  not  guilty,  a  jury 
came  who  returned  a  verdict  for  them,  and  judgment  was 
accordingly  rendered  against  the  lessors  of  the  plaintiff  for 
costs. 

Upon  the  trial,  a  bill  of  exceptions  was  sealed  by  the  pres- 
iding judge,  which  presents  substantially  the  following  case : 
The  lessors  of  the  plaintiff  proved,  that  they  were  the  heirs 
at  law  of  Miguel  Eslava,  deceased ;  and  they  claimed  title  un- 
der a  patent  issued  by  the  government  of  the  United  States 
on  the  29th  day  of  June,  1849,  to  the  heirs  of  Miguel  Eslava, 
in  pursuance  of  the  act  of  Congress  passed  the  3d  day  of 
March  1841,  entitled  "an  act  for  the  relief  of  the  heirs  of 
Miguel  Eslava,"  which  patent  was  read  to  the  jury.  It  em- 
braced four  thousand,  two  hundred  and  thirty-one  acres  of 
land  designated  by  metes  and  bounds  according  to  a  survey 
previously  made  and  approved  by  the  United  States ;  and 
after  reciting  the  act  of  Congress  in  virtue  of  which  it  was 
issued,  and  that  several  sales  of  land  had  been  previously 
made  b}^  the  government  which  conflicted  with  the  survey, 
among  which  was  the  sale  and  patent  to  Audley  H.  G-azzam 
for  five  hundred  and  eight  acres,  of  which  the  land  in  contro- 
versy constitutes  a  part,  the  United  States  government  pro- 
ceeds "  to  release,  remise  and  forever  quit-claim,  unto  the 
heirs  of  Miguel  Eslava,  and  to  their  heirs,  the  land,  &c.,  sub- 
ject to  any  just  claim  or  claims  in  virtue  of  any  of  the  sales 
and  patents  aforesaid,  or  of  any  other  claim  or  claims  to  all 
and  every  part  thereof,  of  all  and  every  person  or  persons, 
bodies  politic  or  corporate,  derived  from  the  United  States, 
or  from  either  the  British,  French  or  Spanish  authorities." 

The  defendants  claimed  title  under  a  patent  issued  to  Aud- 
ley H.  Gazzam,  in  virtue  of  the  same  act  under  which  the 
patent  had  issued  to  the  lessors  of  the  plaintiff,  dated  the  13th 
day  of  April,  1841,  and  containing  the  following  reservation: 
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"  With  the  exception  and  reservation  of  all  the  rights  of  the 
Spanish  grantees,  (meaning  the  grantees  intended  in  the  act 
of  3d  March,  1841,)  their  heirs  and  assigns,  under  the  titles 
claimed  by  them  under  the  Spanish  government,  to  land  em- 
braced in  claim  No.  3,  in  report  No.  2,  of  the  register  and 
receiver  of  the  land  office  at  St.  Stephens,  Alabama,  acting 
as  commissioners,  and  bearing  date  the  3d  of  May,  1832 ;  this 
exception  and  reservation  being  intended  to  be  according  to 
the  true  intent  and  meaning  of  said  act  of  3d  March,  1841." 

The  land  in  dispute  was  covered  by  both  these  patents,  and 
the  defendants  produced  in  proof  mesne  conveyances  from 
said  Gazzam  to  them. 

The  plaintiffs  also  gave  in  evidence,  from  the  translated 
Spanish  records  on  file  in  the  Probate  Court  of  Mobile,  copies 
of  a  petition  by  Miguel  Eslava  to  the  Spanish  commandant, 
dated  9th  February,  1803,  setting  forth  his  services  to  the 
Spanish  government,  and  that  finding  his  pecuniary  condition 
doubtful  "  by  reason  of  the  cession  (retro-cession)  of  the  Pro- 
vince to  the  French  Republic,  or  by  a  sale  which  is  said  to 
have  been  made  of  it  to  the  United  States  of  America,  so  fer 
as  the  ancient  limits,  that  is  to  say,  the  river  Perdido,  of  this 
jurisdiction,''  &c.;  and  soliciting  a  grant  of  five  thousand 
superficial  arpents,  from  the  pine  lands  belonging  to  Spain, 
a  league  from  Mobile  on  the  bayou  named  Durand,  situate 
S.  W.  in  its  course,  on  the  side  of  its  channel  upon  Dog  river, 
with  a  view  of  making  an  establishment  thereon,  binding 
himself  "to  pay  the  expenses  of  survey,  which  Joseph  Col- 
lins, the  deputy  surveyor,  will  effect,  in  conformity  with  the 
accompanying  figurative  plat,"  &c.;  and  a  copy  of  what  pur- 
ported to  be  a  Spanish  concession  made  upon  said  application, 
which  sets  forth  that,  "  In  consequence  of  the  death  of  the 
assessor  of  this  Intendancy,  it  is  ordered  by  Don  Juan  Ven- 
tura Morales,  Intendantpro  tern,  of  this  Province,  that  no  pe- 
titions on  matters  relating  to  lands  be  sent  to  his  office ;  and 
the  prayer  of  the  petitioner  being  just,  I  grant  him  the  land 
he  asks  for,  in  order  that  he  make,  forthwith,  the  necessary 
clearings  and  erect  suitable  buildings,  with  the  express  con- 
dition, that,  as  soon  as  the  office  of  the  Intendant  General  of 
this  Province  is  open,  he  shall  have  a  valuation  made  of  said 
lands,  in  conformity  with  the  regulations  of  that  office  respect- 
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ing  lands,  and  shall  forward  the  proceedings  therein  to  the 
Intendant,  for  the  purpose  of  obtaining  a  regular  title  ;  this, 
in  the  mean  time,  serving  as  such,  (dated)  Mobile,  26  Feb., 
1803.     (Signed)  Joaquim  De  Orsono." 

Plaintiifs  also  made  proof  that  Eslava,  to  whom  the  above 
concession  purported  to  have  been  made,  was  a  commissary 
under  the  Spanish  government,  and  keeper  of  the  public 
stores  of  the  King,  and  a  man  of  substance  and  influence  in 
the  port  of  Mobile,  where  he  then  resided. 

They  further  read  iu  evidence  a  certified  transcript  of  the 
proceedings  had  upon  said  claim,  as  found  in  the  land  office 
at  St.  Stephens,  embracing  the  petition  of  Eslava  claiming, 
before  the  commissioner,  •'  a  tract  of  land  situate  on  Dog  river, 
containing  five  thousand  superficial  arpents,  by  virtue  of  a 
permit  issued  by  Joaquim  De  Orsono,"  &c.,  (being  the  same 
above  copied ;)  also  the  several  reports  made  on  said  claim ; 
a  plat  of  what  purported  to  be  a  Spanish  survey  by  Joseph 
Collins,  deputy  surveyor,  &c.,  purporting  to  have  been  made 
by  him  on  the  20th  April,  1804,  in  virtue  of  an  order  from 
Joaquim  De  Orsono,  bearing  date  the  2d  April,  1804;  the 
report  of  the  commissioner,  William  Crawford,  adverse  to 
said  claim ;  a  subsequent  application,  and  an  unfavorable  re- 
port; and,  finally,  an  application  by  the  heirs. of  Miguel  Es- 
lava to  the  register  and  receiver  of  the  land  office  at  St.  Ste- 
phens, acting  as  commissioner,  under  the  act  of  March  2,  1829, 
who  report  that  the  applicants  and  their  ancestors  have  had 
the  land  in  possession  from  1802  down  to  the  date  of  their 
report,  and  recommend  the  same  for  confirmation,  inasmuch 
as  they  found  that  the  original  claimant,  or  his  legal  represen- 
tatives, were  inhabitants,  as  required  by  the  act  of  the  16th 
April,  1813,  and  on  that  day,  and  for  ten  consecutive  years 
previous  thereto,  had  been  in  possession.  This  report  was  for- 
warded on  the  3d  of  May,  1832,  and  was  not  finally  acted  on 
until  the  3d  of  March,  1841,  when  an  act  of  Congress  was 
passed  confirming  it,  which  act  will  be  found  copied  in  the 
opinion  of  the  court. 

The  plaintiffs  proved  a  survey  by  a  deputy  surveyor  of  the 
United  States,  under  an  order  of  survey  and  location  issued 
from  the  land  office  at  St.  Stephens.  This  was  made  after  the 
passage  of  the  act  of  1841,  and  in  conformity  with  the  Span- 
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ish  plat  of  survey  filed  in  the  land  office ;  and  that  he  had  duly 
returned  said  survey,  which  was  afterwards  approved  by  the 
government,  as  recited  in  the  patent  to  the  heirs  of  Eslava. 

There  was  evidence  tending  to  prove  that  Elslava  was  in 
the  occupation  of  the  land  while  Mobile  was  in  possession  of 
the  Spanish  authorities,  but  no  one  proved  that  he  had  any 
actual  possession  or  occupation  earlier  than  1809  or  1810. 
The  only  evidence  of  a  survey  was  a  copy  from  the  land 
oflSce.  No  original  Spanish  survey  was  shown,  nor  was  the 
existence  of  one  proved. 

It  was  admitted  by  the  parties,  on  the  trial  in  the  Circuit 
Court,  that  while  the  claim  of  the  plaintiff  was  being  prose- 
cuted before  the  government  for  confirmation.  Hunt  and  Gaz- 
zam  contested  before  Congress  the  authenticity  of  their  al- 
leged Spanish  concession  and  survey,  and  the  fact  of  inhabi- 
tation and  possession  by  Eslava  under  the  act  of  1829. 

The  defendants  relied  upon  the  patent  to  Gazzam,  and  con- 
veyances from  him,  and  offered  no  other  evidence  of  title. 

The  plaintiffs  asked  of  the  court  the  following  charges  to 
the  jury: 

1.  That  the  claim  of  Eslava,  when  located,  surveyed  and 
patented  under  the  provisions  of  the  act  of  1841,  by  force  of 
said  act  and  patent,  and  the  proceedings  under  the  act  of  1829, 
became  a  confirmed  title,  and  was,  by  the  proper  construction 
of  said  act  of  1841  and  of  the  patent  issued  under  the  same, 
a  title  superior  and  paramount  to  that  vested  in  Gtizzam  by 
virtue  of  said  act  and  the  patent  issued  to  him  under  its 
authority ; 

2.  That,  if  the  title  so  patented  to  Eslava  was  not,  of  itself, 
and  by  its  proper  construction,  superior  to  that  issued  to  Gaz- 
zam under  the  same  act,  then,  as  no  title  was  shown  by  the 
defendants  except  under  the  act  of  1841,  the  effect  of  the  re- 
cords of  the  claim  of  Eslava  in  the  land  office,  and  of  the 
report  in  his  favor  under  the  act  of  1829,  would  be  to  cause 
the  title  granted  to  Eslava  by  his  patent  to  relate  back,  and 
give  him  a  title  anterior  to  the  period  when  the  act  was  passed ; 
and  being  older  in  date  than  the  title  of  Gazzam,  it  was  supe- 
rior, in  point  of  law,  to  the  title  held  by  the  defendants  under 
him; 

3.  That  the  prior  claim  of  Eslava  under  the  Spanish  gov- 
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ernment,  his  prior  possession,  his  claim,  for  confirmation,  the 
proceedings  had  thereon,  the  reports  of  the  commissioner  and 
register  and  receiver,  the  confirmation  by  the  United  States, 
location,  survey,  and  patent  under  the  several  acts  of  Congress 
relating  thereto,  would  make  the  title  in  Eslava's  heirs  supe- 
rior to  that  of  Gazzam,  derived  under  the  act  of  1841  by  the 
patent  to  him,  and  would  create  a  title  paramount  to  it. 

These  several  charges  the  court  refused  to  give,  and  instruct- 
ed the  jury,  in  substance,  that  the  true  construction  of  the 
act  of  1841,  and  the  patents  issued  under  it,  was,  to  transfer 
the  question  of  title,  as  between  the  heirs  of  Eslava  and  Gaz- 
zam, from  the  government  of  the  United  States  to  the  courts 
for  determination :  that  the  act  transferred  to  Gazzam  all  the 
title  of  the  United  States,  and  put  him  in  the  place  of  the 
United  States  ;  and  that  standing  in  the  shoes  of  the  govern- 
ment, he  held  the  title,  unless  Eslava's  heirs  could  show  that 
they  held  a  title  under  some  one  of  the  clauses  of  exception 
specified  in  the  act  and  in  the  patent  issued  to  them ;  that  is 
to  say,  unless  they  could  show  a  legal  or  equitable  right  under 
the  law  of  nations,  or  under  the  constitution  and  laws  of  the 
United  States,  or  treaties  applicable  to  said  Spanish  conces- 
sion :  that  the  title  of  Eslava,  taken  by  itself,  would  be  a  good 
title,  against  all  the  world,  except  as  against  Gazzam,  and 
those  claiming  under  him ;  but  as  to  them,  it  could  not  avail, 
unless  it  could  be  sustained  under  one  or  the  other  of  the  ex- 
ceptions contained  in  the  act  of  1841 :  that  the  Spanish  con- 
cession was  void,  being  made  when  Spain  had  no  power  to 
grant  the  land;  but  if  the  heirs  of  Eslava  had  proved  that 
they  came  within  the  provisions  of  the  act  of  1829,  then  they 
had  the  better  title. 

The  court  also  instructed  the  jury,  that,  to  make  out  a  good 
title  under  the  act  of  1829,  it  was  incumbent  upon  Eslava's 
heirs  to  prove,  that  he  had  been  in  possession  on  the  day 
named  in  the  act,  and  for  ten  consecutive  years  preceding 
that  date ;  and  if  the  evidence  before  them  did  not  establish 
such  possession  during  said  length  of  time,  it  would  not  suf- 
fice :  that  to  constitute  such  possession  as  required  by  the  act 
of  1829,  it  must  be  one  which  was  defined,  either  actual  or 
constructive,  with  fixed  boundaries  to  the  tract;  that  the  sur- 
vey on  record  would  be  sufl&cient  to  fix  and  define  the  boun- 
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daries  (if  they  believe  said  survey  was  made  when  it  bears 
date)  from  the  date  of  said  survey  ;  but  a  mere  claim,  founded 
on  a  Spanish  concession,  as  in  this  case,  prior  to  the  year  1804, 
(that  being  the  date  of  the  Spanish  plat)  without  any  fixed 
boundaries,  or  any  thing  else  to  separate  it  from  the  public 
domain,  and  without  proof  of  any  actual  possession  or  occu- 
pation, would  not  be  sufficient  to  answer  the  requirements  of 
the  act  of  1829 ;  that  possession  might  be  either  actual  or  con- 
structive ;  and  constructive  possession  might  be  shown,  by  the 
fact  that  the  land  was  vacant,  and  that  a  valid  Spanish  con- 
cession had  issued  for  it  at  the  date  mentioned  in  the  conces- 
sion in  evidence ;  but  that  the  land  must  be  so  described  in 
the  concession,  as  to  render  it  capable  of  being  separated  from 
the  other  public  lands,  and  this  the  concession  in  evidence 
failed  so  to  describe :  that  possession  in  fact  could  be  shown 
by  actual  entry  on  the  land,  or  the  exercise  of  control  over 
it,  or  an  entry  on  a  portion  of  the  land  and  actual  possession 
thereof  with  a  claim  upon  the  whole :  that  whether  there  had 
been  this  possession  held  for  ten  consecutive  years  prior  to  the 
16th  April,  1813,  were  questions  of  fact  for  the  jury. 

The  plaintiffs  requested  the  court  to  charge  the  jury,  that 
the  report  of  the  register  and  receiver  of  the  land  office,  to 
the  effect  that  Eslava  had  been  for  ten  consecutive  years  in 
possession  before  the  15th  April,  1813,  would,  with  the  con- 
firmation of  that  report,  be  sufficient  evidence  of  that  fact  to 
support  the  title  of  the  heirs  of  Eslava,  as  to  that  point ;  and 
that  it  was  not  necessary  for  them  to  make  that  proof  by  wit- 
nesses on  the  trial.  This  charge  the  court  refused ;  but  charg- 
ed, that,  although  the  report  and  confirmation  would  be  con- 
clusive against  the  government,  it  was  not  as  against  Gazzam ; 
and  that  to  entitle  the  plaintiffs  to  prevail,  they  must  prove  it 
by  witnesses  on  the  trial. 

To  the  refusals  of  the  court  to  charge  as  asked,  and  to  the 
charges  given,  the  plaintiffs  excepted,  and  now  assign  the 
same  for  error  in  this  court. 

Geo.  N.  Stewart  and  P.  Hamilton,  for  plaintiffs  in  error : 

The  plaintiffs  contend  that  the  act  of  1841,  on  its  face, 

without  more,  gives  them  a  title  paramount  to  that  of  Hunt 

and  Gazzam.     The  act  makes  the  title  of  Hunt  and  Gazzam 
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subject  to  Eslava's,  but  it  contains  no  clause  making  Eslava's 
subject  to  theirs.  It  confirms  the  decision  of  the  register  and 
receiver  under  the  act  of  1829,  and  directs  patents  to  issue. 
Its  provisions  as  to  the  effect  of  the  patent,  and  as  to  its  con- 
struction, are  only  what  the  law  would  imply  without  their 
insertion.  The  United  States,  being  the  grantee  of  France 
and  Spain,  could  only  convey  what  it  obtained  by  its  grant. 
7  Peters  222  ;  5  Wheaton  308. 

The  title  in  fee  was,  incontestably,  in  the  United  States  at 
the  time  of  the  passage  of  the  act  of  1841 ;  and  that  act 
grants  to  Eslava's  heirs  a  quit-claim  of  all  the  right  and  title 
of  the  United  States,  in  and  to  the  lands  claimed  by  Eslava. 
This  passes  the  whole  title,  in  praesenti^  even  if  the  location 
of  the  grant  had  not  been  ascertained,  and  it  wanted  identity 
to  make  it  perfect.     Lessieur  v.  Price,  12  Howard  76. 

But  the  act  does  more  than  this :  it  recognizes  all  the  equity 
which  plaintiffs  may  claim  antecedently  to  that  period,  un- 
der the  Spanish  government,  the  treaty,  and  constitution  and 
laws  of  the  United  States ;  and  adds  to  this  the  confirmation 
of  the  United  States.  This  is  as  full  right  and  title  as  could 
be  given.  It  is  said  that  our  Spanish  title  is  void,  because 
Spain  could  not  make  a  grant  after  she  had  ceded  the  prov- 
ince. As  grants,  such  titles  are  void  ah  initio,  and  can  never 
ripen  into  a  good  title.  13  Smedes  &  M.  168 ;  9  Howard  155. 
But  this  rule  has  no  application  to  a  case  like  ours,  which  is 
that  of  an  incipient  concession  accompanied  by  possession. 
The  possession  under  Spain  was  lawful,  as  she  had  the  right 
to  dispose  of  it  while  she  held  the  territory,  though  not  of 
the  title,  2  Howard  603.  If  Spain  had  retained  the  territo- 
ry, this  possession  would  have  been  recognized  as  giving  a 
claim  for  a  title.  The  United  States  has  succeeded  Spain, 
and  has  done  what  it  supposed  Spain  would  have  done.  That 
Spain  is  to  be  considered  as  succeeded  by  the  United  States 
in  this  respect,  see  2  Howard  374 ;  7  Peters  95.  Claims  of 
this  kind  have  not  been  considered  or  treated  as  nullities  be- 
fore confirmation.  14  Peters  365;  2  Howard  603:  10  ib. 
348. 

Plaintiffs'  claim  iias  its  inception  and  foundation  under  the 
Spanish  government ;  it  was  protected  by  the  treaty  with 
France,  and  recognized  by  the  United  States  under  the  obli- 
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gations  created  by  that  treaty ;  it  was  not  a  mere  gratuity 
from  the  government,  without  any  claim  on  its  justice.  By 
the  terms  of  the  treaty,  the  United  States  acquired  only  the 
"  vacant  lands ;"  this  laud  was  not  vacant  at  the  date  of  the 
treaty,  but  was  in  the  possession  of  Eslava,  It  is  immaterial 
whether  Eslava's  title  was  good,  bad  or  indifferent ;  it  has 
been  recognized  and  confirmed,  and  this  confirmation  must 
be  regarded  as  a  confirmation  under  the  treaty.  The  United 
States  government  has  always  decided  for  itself,  as  to  what 
rights  should  be  recognized  under  the  treaty,  and  what  not. 
It  has  not  suffered  the  courts  to  do  this,  as  to  equitable  titles  at 
least.  The  established  rule  is,  that  the  political  power  of  the 
government  has  the  right  to  decide  how  it  will  execute  its 
treaty,  and  that  the  judicial  power  shall  not  defeat  its  action. 
3  Howard  787  ;  9  ib.  155. 

In  execution  of  its  treaty  duty,  the  United  States  has  en- 
acted a  series  of  laws  for  the  benefit  of  Spanish  claimants, 
aiming  to  reach  and  satisfy  all  classes  of  just  claims.  It  has 
made  no  distinction  between  perfect  and  imperfect  titles.  It 
has  confirmed  titles  lost  by  time  or  accident ;  and  has  made 
donations  to  those  who  had  possession  only,  without  claim 
of  title.  See  what  is  said  on  this  subject,  in  9  Howard  151 ; 
2ib.  603;  4  Peters  512;  12  ib436;  14ib.  365;  12  Wheat. 
601.  Under  these  enactments,  Eslava's  claim  was  pressed 
upon  the  government  at  an  early  day,  and  constantly  renew- 
ed at  every  opportunity  until  its  final  recognition  and  con- 
firmation. Plaintiff's  attitude  was  that  of  petitioners;  they 
were  obliged  to  wait  the  delays  of  the  government,  as  they 
could  not  enforce  their  claim  at  pleasure.  It  is  now  no  ob- 
jection to  the  claim,  that  it  was  not  admitted  at  an  earlier 
day ;  it  was  not  rejected,  but  only  "  suspended  and  protect- 
ed "  till  finally  confirmed.    2  How.  603. 

The  act  of  Congress  of  1829  was  induced  by  the  treaty,  and 
was  passed  for  the  benefit  of  Spanish  subjects,  (not  of  Amer 
ican  citizens.)  In  defining  the  requisites  to  obtain  a  confirm- 
ation under  that  act,  the  whole  consideration  of  the  grant 
was  placed  on  the  ground  of  meritorious  acts  advantageous 
to  Spain,  viz :  ten  years'  possession  and  a  residence  under  the 
Spanish  government. 

If  this,  then,  was  a  confirmation  under  the  treaty,  the  title, 
47 
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when  perfected,  relates  back  to  its  incipiency.  11  Howard 
552 ;  12  ib.  77 ;  9  ib.  335 ;  10  ib.  372 ;  4  ib.  462 ;  13  ib.  244; 
1  Peters  655 ;  13  Smedes  &  M.  161.  But  it  is  not  necessary 
that  our  title  should  relate  back  so  far,  in  order  to  render  it 
paramount  to  that  of  Hunt  and  Gazzam,  which  was  created 
by  the  act  of  1841,  and  had  no  antecedent  right.  If  our 
confirmation  only  relates  back  to  the  filing  of  our  petition 
under  the  act  of  1829,  our  title  will  be  superior  to  theirs. 

The  confirmation  of  Eslava's  title  made  and  reported  by 
the  commissioners  in  1832,  and  expressly  confirmed  by  the  act 
of  1841,  is  conclusive,  and  cannot  be  overthrown  by  the 
courts ;  nor  can  it  be  inquired  into,  avoided  or  vacated.  Nei- 
ther can  it  be  showu  in  any  court  that  the  facts  did  not  exist 
which  the  act  establishes,  nor  that  the  right  did  not  exist. 
The  courts  have  no  jurisdiction  to  impeach  that  act  of  the 
sovereign  power.  9  Howard  167 ;  10  ib.  370 ;  3  ib.  750  ; 
13  Smedes  &  M.  161. 

It  is  argued,  that  the  effect  of  this  act  is  only  to  refer  the 
question  of  title  to  the  courts  for  decision,  and  that  therefore 
all  the  decisions  under  the  act  of  1824  apply  to  this  case. 
This  would  be  true,  if  our  claim  or  title  had  not  already 
been  investigated  and  confirmed  by  the  government  itself; 
while,  under  the  act  of  1824,  the  very  question  to  be  decided 
was,  whether  the  claimant  was  entitled  or  not  to  a  confirma- 
tion. This  question  has  already  been  decided  in  our  favor, 
and  by  the  highest  authority. 

John  A.  Campbell,  contra: 

The  act  of  Congress  of  March  3d,  1841,  was  passed  with 
the  view  of  putting  an  end  to  the  controversy  between  Es- 
lava's heirs  and  Hunt  and  Gazzam.  That  act  confirms  Esla- 
va's title,  with  all  such  legal  and  equitable  rights  as  may 
exist  under  the  law  of  nations,  or  under  the  constitution  and 
laws  of  the  United  States,  or  treaties  applicable  to  the  said 
grants,  under  and  by  virtue  of  said  Spanish  grants. 

The  act  of  May  26,  1824,  (4  U.  S.  Statutes  at  large  52,) 
was  revived,  and  extended  to  Louisiana  and  other  States  in 
1844  (5  ib.  676.)  The  second  section  of  the  act  of  1824  con- 
tains the  grounds  upon  which  an  incomplete  title  could  be 
submitted  to  the  court,  and  receive  confirmation.     The  final 
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decree  was  "  to  settle  and  determine  the  question  of  validity 
of  tlie  title,  according  to  the  laws  of  nations,  the  stipulations 
of  any  treaty  and  proceedings  under  the  same,  the  several 
acts  of  Congress  in  relation  thereto,  and  the  laws  and  ordi- 
nances of  the  government  from  which  it  is  alleged  to  have 
been  derived ;  and  all  other  questions  properly  arising  be- 
tween the  claimants  and  the  United  States."  The  cases  which 
have  been  decided  under  this  statute,  are  directly  applicable 
to  the  present  case.  The  position  of  Hunt  and  Gazzam  is 
that  of  claimants  from  the  United  States,  burdened  with  the 
maintenance  of  all  such  legal  and  equitable  claims  as  Eslava 
might  have  under  the  laws  of  nations,  treaties,  or  laws  of  the 
Union. 

1.  As  to  the  laws  of  nations :  The  Supreme  Court  has  de- 
cided, that  no  claimant  has  any  just  title,  under  the  laws  of 
nations,  to  any  parcel  of  the  land  in  Louisiana  conceded  by 
Spain  after  the  treaty  of  St.  Ildefonso,  although  before  pos- 
session was  given  by  the  Spanish  government  to  the  French 
or  American  authorities.  9  Howard  127 ;  10  ib.  609 ;  12  ib. 
47 ;  13  ib.  9.  The  Spanish  grant  is,  therefore,  void  under  the 
laws  of  nations. 

2.  The  Spanish  grant  is  void  for  want  of  compliance  with 
its  conditions.  The  commandant  recites  that  he  is  forbidden 
to  make  concessions,  but  he  grants  an  occupancy  permit,  and 
imposes  as  a  condition  that  Eslava  shall  cause  an  appraise- 
ment to  be  made,  and  titles  in  due  form  to  be  given,  11 
Howard  96 ;  12  ib.  433 ;  13  ib.  261. 

3.  The  Spanish  concession  was  void  for  uncertainty. 
There  are  no  words  by  which  its  location  can  be  identified. 
11  Howard  63 ;  13  ib.  261 ;  16  Peters  156. 

4.  The  survey  cannot  be  referred  to,  for  the  purpose  of 
identifying  it.  That  was  void  by  the  act  of  Congress  of 
March  26,  1804.     11  Peters  63, 115 ;  13  Howard  261. 

5.  The  question  then  arises,  was  there  any  legal  or  equita- 
ble right  in  Eslava  arising  under  any  law  of  the  United 
States.  The  statutes  in  relation  to  Spanish  concessions  con- 
template the  action  of  Congress  on  specific  reports  in  which 
the  grantee  is  recommended  to  the  favorable  consideration  of 
Congress.  This  was  the  fact  in  relation  to  the  acts  of  1812, 
1819, 1822,  1827,  and  1829.    2  U.  S.  Statutes  at  large  713 ; 
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3  ib.  528,  699,  707 ;  4  ib.  239.  Under  none  of  these  acts, 
prior  to  1829,  did  Eslava  obtain  a  favorable  report.  His 
claim  was  rejected  under  each  one  of  the  previous  acts.  The 
act  of  1829  allowed  claimants  of  a  single  class  to  file  their 
claims.  Under  the  third  section  of  the  act,  the  claimant 
must  show :  1.  That,  on  the  16th  day  of  April,  1818,  he  was 
a  resident  of  the  coantry  between  the  Perdido  and  Pearl  riv- 
ers, in  the  Spanish  territory ;  2.  That|  prior  to  that  day,  he 
had  held,  for  ten  consecutive  years,  a  tract  of  land  not  claim- 
ed by  any  other  person ;  3.  That  he  had  possession  at  the 
date  of  the  act.  The  register  and  receiver  reported  favora- 
bly on  the  claim  to  Congress,  according  to  the  act.  Congress 
did  not  give  an  absolute,  but  a  qualified  confirmation :  a  con- 
firmation of  the  rights  under  the  grant  and  law.  Here  there 
is  an  equitable  right  under  the  law,  provided  the  facts  can  be 
established  upon  which  the  claim  rests.  Hunt  and  Gazzam 
contested  this  right.  The  possession  required  by  the  act  is  ob- 
viously an  actual  possession,  pedis  possessio.  The  claim  is 
acknowledged  in  consequence  of  a  "ten  years'  consecutive 
possession,"  ten  years  being  the  ordinary  Spanish  prescription. 
Such  a  possession  implies  occupancy,  and  visible,  notorious 
works  of  ownership,  showing  that  the  party  controls  the 
property  under  claim.  The  definition  of  such  a  possession, 
as  given  in  the  Partidos,  always  includes  the  idea  of  improve- 
ment, or  visible  dominion.  1  Part.  394.  The  Spanish  regu- 
lations always  exacted  improvements,  as  a  condition  of  title. 
11  Howard  63  ;  Tillinghast's  Adams  488  et  seq. 

CHILTON,  C,  J. — This  was  an  action  of  ejectment,  brought 
by  the  heirs  of  Miguel  Eslava,  to  recover  certain  lands  claimed 
by  them  under  a  patent  from  the  government  of  the  United 
States,  issued  in  pursuance  of  an  act  of  Congress  approved 
the  3d  of  March,  1841.  The  defendants  claim  title  to  a  por- 
tion of  the  land  under  a  patent  from  the  same  source,  issued 
in  pursuance  of  the  same  act,  to  Audley  H.  Gazzam,  and 
which  has  vested  in  them  by  mesne  conveyance.  It  is  appa- 
rent that  the  question,  as  to  which  of  these  alleged  titles  shall 
prevail,  depends  upon  the  construction  to  be  placed  upon  the 
act  of  Congress  under  which  they  respectively  accrued. 

This  act  is  in  the  following  words :  "  Be  it  enacted,  (he,  That 
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the  decision  of  the  register  and  receiver  of  the  land  office  for 
the  district  of  St.  Stephens,  in  the  State  of  Alabama,  as  con- 
tained in  their  report  bearing  date  the  3d  day  of  May,  1832, 
confirming  a  claim  of  the  heirs  of  Miguel  Eslava,  deceased, 
(being  claim  number  3,  in  report  number  2,)  and  made  in  pur- 
suance of  the  act  of  Congress  approved  the  2d  day  of  March, 
1829,  entitled  "  an  act  confirming  the  reports  of  the  register 
and  receiver  for  the  district  of  St.  Stephens,  in  the  State  of 
Alabama,  and  for  other  purposes,"  be,  and  the  same  is  hereby 
confirmed :  Provided,  That  the  confirmation  provided  to  be 
made  by  this  act,  shall  amount  only  to  a  relinquishment,  for- 
ever, on  the  part  of  the  United  States,  of  all  right  and  title 
whatever  to  the  land  so  confirmed  or  granted ;  Provided,  also, 
That  the  survey  and  location  hereafter  to  be  made  of  said 
claims,  which  are  hereby  confirmed,  shall  be  made  in  con- 
formity with  the  original  Spanish  title  papers,  unless  the  sur- 
veys of  said  claims  be  found  variant  from  the  grants,  accord- 
ing to  the  usages  of  the  Spanish  government ;  in  which  case, 
the  grants  are  to  govern. 

Sec.  2.  Andhe  it  further  enacted,  &c..  That  after  the  proper 
location  of  the  claims  hereby  confirmed,  it  shall  be  the  duty 
of  the  commissioner  of  the  general  land  ofiice,  to  issue  patents 
for  the  same,  containing  a  reservation  of  the  rights  of  all  third 
persons :  Provided,  That  the  said  patents  shall  be  construed 
to  convey  to  the  claimants  all  such  legal  and  equitable  rights 
only,  as  may  exist  under  the  laws  of  nations,  or  under  the 
constitution  and  laws  of  the  United  States,  or  treaties  appli- 
cable to  the  said  grants,  under  and  by  virtue  of  the  said  Span- 
ish grants ;  and  it  shall  be  also  the  duty  of  the  commissioner 
of  the  general  land  ofiice,  forthwith  to  issue  patents  to  Jona- 
than Hunt  and  Audley  H.  Gazzam,  for  all  such  portion  of  said 
lands  for  which  they  now  hold  receipts  issued  by  the  receiver 
of  the  laud  office  at  St.  Stephens,  in  the  State  of  Alabama ; 
which  patents  shall  contain  an  exception  and  reservation  of 
all  the  rights  of  the  Spanish  grantees,  their  heirs  or  assigns, 
under  the  titles  claimed  by  them  under  the  Spanish  govern- 
ment :  Provided,  That  the  patents  issued  to  the  said  Hunt  and 
Gazzam,  shall  be  construed  to  convey  to  them  all  such  rights 
only  as  are  not  inconsistent  with  the  legal  or  equitable  rights 
of  the  Spanish  grantees,  their  heirs  or  assigns,  under  the  laws 
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of  nations,  or  under  the  constitution  and  laws  of  the  United 
States,  or  treaties  applicable  to  said  grants,  under  and  by  vir- 
tue of  the  Spanish  grants  hereby  confirmed." 

The  better  to  comprehend  the  true  intent  and  meaning  of 
the  foregoing  enactment,  it  is  proper  that  we  briefly  recur  to 
the  circumstances  which  gave  rise  to  it. 

Miguel  Eslava,  the  father  of  the  lessors  of  the  plaintiff, 
holding  the  office  of  military  store-keeper  under  the  Spanish 
government,  at  the  port  of  Mobile,  in  consideration  of  his 
services  rendered  the  king  of  Spain,  and  in  anticipation  of  a 
treaty,  by  which  the  province  in  which  he  resided  was  to  be 
transferred  to  the  French  Eepublic,  or  to  the  United  States, 
solicited,  by  petition  to  the  Spanish  commandant,  of  the 
Spanish  government  five  thousand  superficial  arpents  of  land 
on  bayou  Durand,  a  league  from  Mobile. 

In  consequence  of  the  death  of  the  assessor  of  the  inten- 
dancy,  the  land  office  was  closed,  but  a  temporary  concession 
was  made,  to  enable  the  petitioner  to  make  the  necessary 
clearings  and  erect  suitable  buildings ;  but  the  grant  was  upon 
the  express  condition,  that,  as  soon  as  the  office  of  the  inten- 
dant  general  of  the  province  should  be  open,  the  petitioner 
should  have  a  valuation  of  said  lands  made  in  conformity 
with  the  regulations  of  that  office  respecting  lands,  and  should 
forward  the  proceedings  to  the  superintendent  for  the  purpose 
of  obtaining  a  regular  title.  This  was  done  on  the  25th  day 
of  February,  1803. 

In  1814,  Eslava  presented  his  claim  before  the  United  States 
commissioner,  predicated  upon  this  concession,  and  what  pur- 
ported to  be  a  survey  by  Joseph  Collins,  the  deputy  surveyor 
of  the  port  of  Mobile,  but  it  was  rejected.  (3  Araer.  St.  Pa- 
pers 14.)  It  was  again  presented  by  him  in  1827,  but  again 
rejected.  (5  ib.  124.)  Finally,  he  having  died,  his  heirs  pre- 
sented the  claim  before  the  register  and  receiver  of  the  land 
office  at  St.  Stephens,  under  the  third  section  of  the  act  of 
Congress  of  the  2d  of  March,  1829.  This  section  provides : 
"  That  every  person  or  persons,  or  the  legal  representatives 
of  such  person  or  persons,  who,  on  the  15th  day  of  April, 
1813,  had,  for  ten  consecutive  years  prior  to  that  day,  been 
in  possession  of  a  tract  of  land,  not  claimed  by  any  other  per- 
son, and  not  exceeding  the  quantity  claimed  in  one  league 
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square ;  and  who  were,  on  that  day,  resident  in  that  part  of 
Louisiana  situate  east  of  Pearl  river  and  west  of  the  Perdido, 
and  below  the  thirty-first  degree  of  north  latitude,  and  had 
still  possession  of  such  tract  of  land,  shall  be  authorized  to 
file  their  claim,  in  the  manner  required  in  other  cases,  before 
the  said  register  and  receiver  for  their  decision  thereon :  and 
it  shall  be  the  duty  of  the  said  register  and  receiver,  to  hear 
and  record  the  evidence  offered  to  support  such  claim ;  and 
if  the  same  shall  be  established  by  sufficient  proof,  agreeably 
to  the  provisions  of  this  section,  the  said  officers  shall,  in  their 
report,  recommend  the  confirmation  of  the  right  to  such  claim 
as  in  other  cases,"  &c.     4  U.  S.  Stat,  at  large  358-9. 

The  register  and  receiver,  having  investigated  the  claim  of 
the  heirs  of  Eslava,  reported  favorably  upon  it,  as  falling 
within  the  provisions  of  the  act  above  recited,  and  their  report 
was  forwarded  to  the  general  land  office  on  the  3d  of  May, 
1832.     See  5  Amer.  St.  Papers  124. 

In  the  meantime,  Jonathan  Hunt  and  Audley  H.  Gazzam 
had  made  entries  embracing  portions  of  the  land  supposed  to 
be  claimed  by  the  heirs  of  Eslava,  and  when  the  report  of  the 
register  and  receiver  was  laid  before  Congress  for  final  action 
and  confirmation,  they  contested  their  right  before  Congress ; 
and  to  settle  this  controversy,  the  act  under  consideration  was 


The  plaintiffs  say  that  their  title,  as  reported  by  the  regis- 
ter and  receiver  at  St.  Stephens,  for  confirmation,  was  con- 
firmed ;  and  that  thereby  the  fee,  which  up  to  that  time  was 
in  the  United  States,  immediately  became  vested  in  them,  and 
that  the  act  makes  the  title  of  Hunt  and  Gazzam  subservient 
to  theirs. 

It  is  true,  the  first  section  of  the  act  does  confirm  the  report 
of  these  officers,  and  had  it  stopped  there,  this  difficulty  would 
hardly  have  arisen ;  for  there  could  have  been  no  doubt  of 
the  intention  of  Congress  to  confer  the  title  which  was  in  the 
United  States  absolutely  on  the  plaintiffs,  subject  to  the  limi- 
tations contained  in  the  provisoes.  And  we  may  venture  to 
assert,  that  if  the  controversy  between  the  parties  before  Con- 
gress involved  merely  a  question  of  boundary,  the  act  would 
have  stopped  here,  or  it  would  merely  have  superadded,  that 
Hunt  and  Gazzam  should  have  a  patent  for  so  much  of  the 
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land  claimed  by  them  as  was  not  embraced  ia  the  claim  of  Esla- 
va's heirs.  But  it  does  not  stop  here.  On  the  contrary,  it 
contains  other  provisions,  which,  so  far  as  they  explain  and 
qualify  the  first  section,  must  be  regarded  by  us;  for  "a  law 
is  the  best  expositor  of  itself;  and  every  part  of  an  act  is  to 
be  taken  into  view,  for  the  purpose  of  discovering  the  mind 
of  the  legislature."  Pennington  v.  Coxe,  2  Cranch  52 ;  ib. 
358 ;  1  Brock.  C.  C.  E.  162. 

The  second  section  provides,  that  after  the  proper  location 
of  the  claims  thereby  confirmed,  the  commissioner  of  the 
general  land  office  shall  issue  patents  for  the  same,  containing 
a  reservation  of  the  rights  of  third  persons ;  and  it  then  de- 
clares what  shall  be  the  legal  effect  of  these  patents,  namely : 
that  they  shall  be  construed  to  convey  to  the  claimants  "  all 
such  legal  and  equitable  rights  only  as  may  exist  under  the 
laws  of  nations,  or  under  the  constitution  and  laws  of  the 
United  States,  or  treaties  applicable  to  said  grants,  under  and 
by  virtue  of  said  Spanish  grants."  It  then  proceeds  to  make 
provision  for  arming  Hunt  and  Gazzam  with  the  evidence  of 
legal  title  to  the  lands  claimed  by  them.  Patents  are  to  issue 
to  them  for  portions  of  the  same  land,  but  these  patents  are 
to  contain  an  exception  and  reservation  of  all  the  rights 
claimed  by  the  Spanish  grantees,  their  heirs  and  assigns,  un- 
der the  titles  claimed  by  them  under  the  Spanish  government ; 
that  is  to  say,  these  patents  to  Hunt  and  Gazzam  "shall  be 
construed  to  convey  to  them  all  such  rights  only  as  are  not 
inconsistent  with  the  legal  or  equitable  rights  of  the  Spanish 
grantees,  their  heirs  or  assigns,  under  the  laws  of  nations,  or 
under  the  constitution  and  laws  of  the  United  States,  or  trea- 
ties applicable  to  said  grants,  under  and  by  virtue  of  the  Span- 
ish grants  hereby  confirmed." 

If  the  effect  of  this  act  be,  to  confer  the  land  upon  Eslava's 
heirs,  irrespective  of  the  fairness  or  validity  of  their  claim 
derived  under  the  Spanish  government,  then,  all  that  is  said 
in  the  second  section  about  the  patents  to  Hunt  and  Gazzam, 
is  useless  and  nugatory.  So  also,  if  Congress,  by  this  act  of 
confirmation,  designed  to  create  an  equity  which  did  not  pre- 
viously exist  in  favor  of  Eslava,  under  the  laws  of  nations, 
or  treaties,  or  constitution  and  laws  of  the  United  States,  then 
the  act  is  repugnant  and  suicidal,  in  conferring  on  Hunt  and 
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Gazzam  a  title  which  this  equity  was  designed  to  over-ride 
and  destroy.  But  the  act  is  susceptible  of  a  construction 
which  gives  effect  to  all  its  provisions,  and  renders  it  neither 
repugnant  nor  absurd.  It  was  designed  to  meet  and  provide 
for  every  phase  which  the  controversy  before  Congress  had 
assumed.  Eslava's  heirs  contended  that  they  had  a  claim 
upon  the  government  in  virtue  of  their  Spanish  concession ; 
and  if  this,  under  the  treaties  with  France  and  Spain,  and  the 
laws  of  nations,  imposed  no  obligation  on  this  government, 
then  that  their  claim  fell  within  the  third  section  of  the  act  of 
1829.  The  claim  upon  all  these  grounds  being  contested  by 
Hunt  and  Gazzam,  who  claimed  to  have  purchased  a  portion 
of  the  land  from  the  United  States,  Congress,  without  under- 
taking to  decide  upon  the  questions  at  issue  between  the  par- 
ties, determined  to  furnish  them  both  with  the  evidence  of  a 
legal  title,  so  that  each  might  have  a  standing,  prima  facie,  in 
court,  and  thus  be  enabled  to  settle  the  difficulty  by  a  j  udicial 
determination.  In  order,  however,  to  protect  the  rights  of 
the  Spanish  claimants,  and  to  confer  upon  them  all  the  bene- 
fits which  this  government,  in  the  exercise  of  its  political 
power,  was  accustomed  to  secure  to  those  who  held  under  im- 
perfect or  equitable  titles,  certain  rules  were  prescribed  by 
which  the  court,  in  "  construing"  the  patents,  should  be  gov- 
erned ;  that  is  to  say,  the  patent  to  Eslava's  heirs  shall  be 
construed  to  convey  *'  all  such  legal  and  equitable  rights  only" 
as  may  exist  under  and  by  virtue  of  said  Spanish  grants :  1st. 
Under  the  laws  of  nations ;  2d.  Under  the  constitution  and 
laws  of  the  United  States ;  3d.  Under  treaties  applicable  to 
said  grants.  On  the  other  hand,  the  patents  to  Hunt  and 
Gazzam  shall  be  construed  to  convey  to  them  all  such  rights 
only  as  are  not  inconsistent  with  the  legal  or  equitable  rights 
of  the  Spanish  grantees,  under  and  by  virtue  of  the  Spanish 
grants  confirmed  by  the  act,  existing  under  the  laws  of  na- 
tions, the  constitution  and  laws  of  the  United  States,  and 
treaties  applicable  to  said  grants. 

Let  us  briefly  consider  what  right  the  heirs  of  Eslava  have, 
in  virtue  of  their  alleged  Spanish  concession,  under  the  laws 
of  nations. 

In  the  United  States  v.  Reynes,  9  How.  127,  it  was  held, 
that  a  grant  from  the  Spanish  authorities,  after  the  treaty  of 
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St.  Ildefenso,  although  at  the  time  of  the  grant,  and  for  sev- 
eral years  afterwards,  Spain  had  the  actual  occupation  of  the 
province  in  which  the  land  granted  was  situate,  was  void.  It 
was  also  further  held,  that  such  grant  was  not  protected  by 
the  treaty  of  Paris  between  the  United  States  and  France,  of 
the  30th  September,  1803,  stipulating  for  the  protection  of 
the  citizens  of  Louisiana  in  the  free  enjoyment  of  their  lib- 
erty and  property,  as  the  term  "  property,"  in  the  correct  ac- 
ceptation, was  applicable  alone  to  possessions  or  rights  found- 
ed in  justice  and  good  faith,  and  based  upon  authority  com- 
petent to  their  creation.  The  doctrine  announced  by  this 
case,  has  been  repeatedly  re-asserted  by  the  same  court.  Uni- 
ted States  V.  B'Auterive  et  al.,  10  How.  609  ;  Montault  et  al. 
V.  The  United  States,  12  ib.  47 ;  The  United  States  v.  Pil- 
lerin,  13  ib.  9,  These  decisions  very  clearl}'-  show,  that  the 
grant  from  Orsono  to  Eslava  was  void ;  and  being  void  for 
this  reason,  it  is  unnecessary  that  we  examine  the  other  ob- 
jections raised  to  it,  of  uncertainty  in  respect  of  the  land 
granted,  and  the  failure  of  Eslava  to  comply  with  the  condi- 
tions upon  which  he  was  to  have  a  title  in  form  by  the  Span- 
ish government. 

As  the  act  of  1841  gives  to  the  claim  of  the  plaintiffs  a 
qualified  confirmation  only,  ripening  into  a  legal,  available 
title  any  right,  legal  or  equitable,  which  accrued  to  them  in 
virtue  of  their  Spanish  grant,  or  possession  held  under  it, 
under  the  laws  of  nations,  treaties,  or  constitution  and  laws 
of  the  United  States ;  and  having  shown  that,  according  to 
the  repeated  decisions  of  the  Supreme  Court  of  the  United 
•  States,  the  grant  was  void,  and  conferred  no  right  under  the 
laws  of  nations  or  the  treaties,  let  us  turn  to  the  last  consid- 
eration :  whether  the  laws  of  the  United  States  confer  a  title 
upon  them,  otherwise  than  as  given  in  charge  by  the  Circuit 
Court,  whose  decision  we  are  revising. 

The  plaintiffs  rely  upon  the  act  of  2d  March,  1829.  Their 
claim  under  the  previous  laws  passed  lor  the  benefit  of  per- 
sons resident  in  the  ceded  territory,  had  been,  up  to  that  time, 
rejected.  In  order  to  bring  them  within  that  act,  three  things 
are  necessary :  1.  Residence  in  that  part  of  the  country  east 
of  Pearl  and  west  of  Perdido  rivers,  and  below  the  thirty- 
first  degree  of  north  latitude,  on  the  15th  day  of  April,  A.  D. 
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1813 ;  2.  Possession  for  ten  consecutive  years  prior  to  that 
date ;  3.  Possession  of  the  tract  claimed  on  the  2d  March, 
1829,  the  date  of  the  passage  of  the  act.  4  Stat,  at  large,  368. 
As  to  whether  the  possession  required  by  this  act  must  be 
an  actual,  pedis  possessio,  or  may  be  constructive  merely,  is 
not  properly  before  us  for  decision;  for  the  court  below 
charged  the  jury  that  either  was  sufl&cient,  so  that  it  was  de- 
fined in  such  manner  as  to  render  it  practicable  to  separate 
the  tract  so  passed  and  claimed  from  the  public  domain.  But 
it  is  insisted  on  the  part  of  the  plaintiffs,  that  their  claim 
having  been  submitted  before  the  register  and  receiver,  the 
proof  having  been  taken,  and  a  decision  predicated  on  that 
proof  made  by  them  in  their  favor,  the  action  of  these  ac- 
credited oflS.cers  is  binding  upon  the  government ;  and  to  this 
point  we  are  cited  to  Bissell  v.  Penrose,  8  How.  339,  and 
Lytle  V.  The  State  of  Arkansas,  9  ib.  333.  In  the  first  case 
it  is  said :  "  In  cases  where  the  report  recommends  the  con- 
firmation of  the  claim  according  to  the  survey,  the  effect  of 
the  confirmation  under  the  act  of  1836  is,  probably,  to  con- 
clude the  government ;  so  that  an  error  in  the  private  survey 
cannot  be  corrected  on  a  re-survey  of  the  tract ;"  but  it  is 
added  :  "when  recommended  in  the  general  form  of  the  pre- 
sent case,  any  such  error  may  be  corrected,  agreeably  to  the 
intention  of  Congress,  in  declaring,  as  they  did  in  the  act  of 
1806,  that  these  surveys  should  be  regarded  only  as  private 
surveys;"  thus  showing  that  where  the  report  is  specific, 
and  is  confirmed,  then  the  confirmation  becomes  specific,  and 
the  government  is  concluded  by  the  specifications  contained 
in  it ;  but  it  is  very  certain  that  Congress  was  not  bound  to 
confirm  the  report,  as  to  each  claim  recommended  for  its  con- 
firmation by  these  officers.  The  numerous  acts  which  have 
been  passed  upon  the  subject  of  organizing  such  boards,  seem 
to  contemplate  their  action  as  furnishing  a  basis  for  the  final 
action  of  Congress.  If  their  action  was  final,  then  the  con- 
firmation of  the  reports  by  Congress  was  a  matter  of  superero- 
gation. In  the  case  of  Lytle  v.  The  State  of  Arkansas,  the 
determination  of  the  register  and  receiver  of  the  land  office, 
in  the  matter  of  a  contested  pre-emption  right,  was  held  final, 
for  the  reason  that  Congress  had  invested  them  with  the 
power  of  deciding,  and  allowed  no  appeal ;  a  very  different 
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case  from  the  one  before  us,  where  the  officers  were  required 
to  prepare  abstracts  of  their  reports,  embracing  the  substance 
of  the  proof,  and  transmit  them  to  the  proper  department, 
that  the  same  might  be  laid  before  Congress,  "for  their  deter- 
mination thereon."  2  Stat,  at  large  716  §  7  ;  3  ib.  528,  699, 
707  ;  4  ib.  239. 

The  report  is  only  conclusive,  so  far  as  made  so  by  the  act 
of  confirmation,  and  this  act,  as  we  have  endeavored  to  show, 
limits  and  restricts  the  effect  of  the  confirmation,  and  the  pa- 
tent to  "be  issued  thereupon,  to  a  conveyance  of  such  legal  or 
equitable  right  as  existed  under  the  grant  and  the  laws  and 
treaties  applicable  to  it.  All  the  title  which  the  United 
States  held,  and  which  was  not  inconsistent  with  the  legal  or 
equitable  title  of  the  plaintiffs,  as  above  limited  and  restricted, 
to  the  land  for  which  Hunt  and  Gazzam  held  the  receiver's  re- 
ceipts, was  vested  by  the  act  and  patents  in  the  latter.  We 
think,  therefore,  that  the  question  of  possession  was  not  con- 
cluded by  the  act  and  confirmation,  but  was  open  to  be  con- 
troverted by  the  parties. 

The  construction  which  we  feel  constrained  to  put  upon 
this  act  of  confirmation,  distinguishes  this  case  from  the 
numerous  decisions  predicated  upon  the  doctrine  of  relation. 
It  is  certainly  true,  that  the  United  States,  in  the  exercise  of 
their  political  power,  could  recognize,  and  often  have  recog- 
nized as  valid,  claims  which,  stricti  juris,  create  no  obligation 
upon  the  government,  and  which,  when  confirmed,  may  relate 
back  to  their  inception.  But  the  act  of  1841  was  not  de- 
signed to  give  validity  to  that  which  possessed  none  before ; 
but  merely,  by  a  confirmation  of  the  report,  and  the  issue  of 
a  patent,  to  vest  in  the  plaintiffs  a  legal  title,  the  efficacy  of 
which  as  such  was  to  depend  upon  the  existence  of  their  legal 
or  equitable  rights,  growing  out  of  the  Spanish  concession  to 
their  ancestor,  as  recognized  by  the  laws  of  nations,  the  trea- 
ties, or  laws  and  constitution  of  the  United  States.  What 
these  legal  or  equitable  rights  are.  Congress  did  not  attempt 
to  define ;  nor  were  they  in  any  wise  affected  by  the  act. 
The  court  below,  therefore,  very  properly  went  into  an  in- 
quiry concerning  them  ;  and  guided  by  the  decisions  of  the 
Supreme  Court  in  analogous  cases,  we  are  of  opinion,  that  the 
charges  of  the  circuit  judge  were  fully  as  favorable  for  the 
plaintiffs  as  the  law  will  warrant. 
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We  have  duly  considered  the  argument  of  the  counsel  for 
the  plaintifl&j  which  endeavors  to  deduce  a  right  to  the  land 
in  controversy,  or  to  enforce  an  equitable  obligation  on  the 
United  States  to  confer  it  upon  the  plaintiffs,  from  the  void 
grant  of  Eslava,  his  survey  defining  the  limits  of  such  grant, 
and  his  possession  under  it.  Without  stopping  to  inquire 
whether  these  did  not  furnish  plausible  grounds  for  a  resort 
to  the  political  power  of  the  government,  we  think  it  quite 
clear,  that  when  considered  in  the  courts  of  justice,  if  the 
possession  does  not  bring  the  plaintiffs  within  the  act  of  1829, 
the  void  grant,  and  the  survey  made  of  the  land  supposed  to 
be  granted  after  the  passage  of  the  act  of  26  March,  1804, 
prohibiting  such  survey  under  a  heavy  penalty,  (2  Statutes 
at  large  289,)  and  the  possession  short  of  ten  years,  conferred 
no  title  whatever,  and  created  no  obligation  upon  the  United 
States  to  recognize  their  claim. 

If  the  possession  by  Spain  of  the  ceded  province  was 
wrongful  after  October,  1800,  and  her  officers  had  no  author- 
ity to  make  grants,  or  to  dispose  of  the  public  domain,  so 
as  to  bind  the  United  States,  as  was  held  in  9  How.  127, 
and  several  subsequent  cases,  we  are  at  a  loss  to  perceive  how 
the  prohibited  survey  of  the  20th  April,  1804,  or  the  posses- 
sion of  Eslava,  either  actual  or  constructive,  could  confer  any 
right   upon   the   claimants,    aside   from    legislation   on   the 
part  of  the  United  States.     True,  if  this  government  chooses 
to  recognize  such  claim  as  valid,  by  its  specific  action  in  the 
confirmation  of  favorable  reports  made  by  its  officers  charged 
with  their  investigation,  the  title  passes  from  the  govern- 
ment to  the  claimants,  and  no  one  has  a  right  to  controvert  it 
with  them.    But  as  the  United  States  is  in  such  cases  the 
source  of  title,  and  confers  it  upon  the  claimants  more  as  a 
matter  of  favor,  prompted  by  a  sense  of  moral  duty,  than  as 
fulfilling  a  strict  legal  obligation.  Congress  has  the  unques- 
tioned right  to  prescribe  the  terms  upon  which  the  title  will 
be  conferred,  and  to  declare  the  effect  of  the  confirmation  as 
it  respects  other  antagonistic  claims.     In  other  words,  as  was 
decided  in  Bagoell  et  al.  v.  Broderick,  13  Peters  436-450, 
"Congress  has  the  sole  power  to  declare  the  dignity  and 
effect  of  titles  emanating  from  the  United  States."     See,  also. 
Hall  et  al.  v.  Doe  ex  d&m.  Root,  19  Ala.  Rep.  378-394.    In 
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the  case  before  us,  Congress  has  declared,  in  no  equivocal 
terms,  what  shall  be  the  effect  of  the  titles  conferred  upon  the 
parties  respectively. 

The  vice  of  the  plaintiffs'  argument,  which  attempts  to  de- 
duce an  estoppel  against  the  government,  as  binding  upon 
those  claiming  under  it,  from  the  confirmation  of  the  report, 
the  relinquishment  of  title  to  the  plaintiffs,  and  the  issue  of 
a  patent  to  them,  consists  in  its  being  predicated  upon  a  par- 
tial view  of  the  act  of  1841,  and  not  upon  a  consideration  of 
the  whole  act.  It  proceeds  upon  the  idea  of  an  absolute  con- 
firmation and  investiture  of  title,  unqualified  and  unrestricted 
by  the  second  section  of  the  act,  except  as  respects  the  loca- 
tion of  the  land.  But  this,  we  have  seen,  is  not  the  proper 
construction  of  the  statute.  The  government  may  well  be 
estopped  from  denying  that  either  Eslava's  heirs  or  Hunt  and 
Gazzam  have  a  title  to  the  land  embraced  in  the  receipts  of 
the  receiver  given  to  the  latter,  (H.  and  G.)  Congress  has 
declared  that  patents  shall  issue  to  both  for  the  same  land, 
and  both  are  owners  against  the  government ;  whilst,  as  be- 
tween themselves,  the  title  in  the  one  or  the  other  depends 
upon  the  existence  of  the  legal  or  equitable  rights  of  the 
plaintiffs,  "  under  the  laws  of  nations,  the  constitution  and 
laws  of  the  United  States,  or  treaties  applicable  to  said  grants, 
under  and  by  virtue  of  the  said  Spanish  grants."  If  the  right 
in  Hunt  and  Gazzam  be  not  "inconsistent"  with  the  "legal 
or  equitable  rights  "  of  the  plaintiffs,  as  above  enumerated, 
then  their  title  is  to  prevail. 

It  is  quite  manifest,  we  think,  that  Congress  was  legislating 
with  respect  to  the  right  or  title,  and  not  merely  with  respect 
to  the  identity  of  the  land.  The  language  of  this  act  is  not 
unlike  that  employed  in  other  statutes  authorizing  claimants 
to  test  the  validity  of  their  claims  by  judicial  investigation, 
so  far  as  the  inquiry  into  the  character  of  the  title  is  con- 
cerned. 

By  the  second  section  of  the  act  of  1824,  since  revived  and 
extended,  the  District  Court  was  to  settle,  by  final  decree,  the 
validity  of  the  title,  "according  to  the  law  of  nations,  the 
stipulations  of  any  treaty,  and  the  proceedings  under  the 
same,  the  several  acts  of  Congress  in  relation  thereto,  and  the 
laws  and  ordinances  of  the  government  from  which  it  (the 
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title)  is  alleged  to  have  been  derived,"  &c.  4  Stat,  at  large 
53 ;  ib.  676.  This  analogy  to  the  previous  legislation  serves 
to  strengthen  our  conclusion,  that,  in  "  construing"  these  pa- 
tents, we  must  look  beyond  the  qualified  confirmation,  to 
ascertain  the  plaintiff's  rights ;  and  at  the  same  time  shows, 
that  the  numerous  decisions  under  the  former  acts  are  not  in- 
applicable to  this  case,  but  furnish  us  guides  on  which  we 
may  safely  rely. 

After  the  best  consideration  which  we  have  been  enabled 
to  bestow  upon  this  case,  we  have  unanimously  arrived  at  the 
conclusion,  that  there  was  no  error  committed  by  the  Circuit 
Court  prejudicial  to  the  plaintiffs,  and  the  judgment  is  conse- 
quently affirmed. 


CENTER  vs.  THE  P.  &  M.  BANK  et  al. 

1.  An  unrecorded  deed  or  mortgage  is  valid  and  binding  between  tlie  parties 

themselves,  and  passes  the  legal  estate. 

2.  An  assignment  of  a  note  is  an  equitable  assignment  of  a  mortgage  to  secure 
its  payment ;  and  although  the  legal  estate  in  the  lands  remain  in  the  mort- 
gagee until  the  mortgage  itself  is  assigned,  yet  he  holds  it  in  trust  for  the  as- 
signee of  the  notes,  who  may  proceed  in  a  court  of  equity  in  his  own  name, 
after  the  law  day,  to  foreclose  against  the  mortgagor. 

3.  A  mortgagee  is  estopped  from  setting  up  against  his  assignee  a  title  which 

dwelt  ia  him  at  the  time  of  the  assignment,  or  one  which  he  afterwards 
acquires. 

4.  K  a  subsequent  purchaser  is  put  in  possession  of  such  facts  concerning  the  title 

of  the  vendor  as  would  cause  a  prudent  man  to  make  further  inquiry  before 
completing  his  purchase,  he  cannot  invoke  the  statutes  of  registration  against 
a  prior  bona  fide  purchaser  for  valuable  consideration,  but  is  chargeable  with 
the  notice  required  by  the  statute,  and  entitled  to  no  protection. 

5.  If  the  first  purchaser  fails  to  record  his  deed,  the  onuH  of  proving  notice  to 

a  subsequent  purchaser  or  judgment  creditor  is  thrown  on  him. 

6.  If  a  person  purchase  an  estate  pending  a  suit  involving  the  question  of  title  to 

it,  he  will  be  considered  a  purchaser  with  notice,  although  no  party  to  the 
suit ;  and  a  bill  to  foreclose  a  mortgage  on  the  premises,  is  a  suit  involving 
the  title,  within  the  meaning  of  the  rule. 

7.  Lis  pendens,  which  in  a  chancery  suit  begins  with  the  filing  of  the  bill  and 

service  of  subpcena,  ana  continues  until  the  final  orders  are  taken  in  the  case, 
is  notice  of  every  fact  contained  in  the  pleadings  which  is  pertinent  to  the 
issue,  and  of  the  contents  of  exhibits  to  the  bill  which  are  produced  and 
proved. 
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8.  When  a  mortgage  which  is  duly  recorded  recites  that  the  premises  are  "  the 
same  this  day  conveyed  by  the  said"  mortgagee  to  the  mortgagor,  "and  now 
reconveyed  to  secure  the  payment  of  the  purchase  money,"  the  recital  is  suf- 
ficient to  charge  all  persons  who  claim  through  the  mortgagee  with  notice  of 
the  existence  of  his  deed  to  the  mortgagor. 

Error  to  the  Chancery  Court  of  Mobile. 
Heard  before  the  Hon.  J.  W.  Lesesne. 

This  bill  was  filed  by  the  plaintiff  in  error  against  L.  M. 
Wilson  and  the  P.  &  M.  Bank.  It  alleges  that,  on  the  30th 
May,  1836,  William  Carothers  sold  to  Jack  F.  Eoss  a  certain 
lot  of  land  which  it  particularly  describes,  for  the  sum  of  $3875 
^'^\,  and  took  his  notes  payable  in  one  and  two  years  for  the 
purchase  money ;  that  at  the  time  of  the  sale,  Carothers  made 
to  Boss  a  deed  in  fee  simple  for  the  premises,  and  took  from 
Ross  a  mortgage  on  the  same  to  secure  the  payment  of  the 
purchase  money,  in  which  it  is  recited,  by  way  of  describing 
the  premises  conveyed  by  it,  that  it  is  the  same  land  on  that 
day  conveyed  by  Carothers  to  Ross ;  that  Carothers  paid  the 
notes  and  mortgage  of  Ross  to  Robert  Center,  before  the  ma- 
turity of  either  of  the  notes,  and  received  for  them  the  full 
sum  stipulated  in  them  to  be  paid,  and  assigned  the  notes  to 
him ;  he  was  then  indebted  to  Center,  who  took  the  notes  of 
Ross  in  absolute  payment  of  so  much  of  Carothers'  debt  to 
him,  and  gave  him  credit  for  that  sum ;  that  the  mortgage 
was  duly  recorded,  but  the  deed  from  Carothers  to  Ross  never 
was ;  that  Ross  died  shortly  after  the  purchase. 

In  October,  1838,  the  notes  secured  by  the  mortgage  being- 
due  and  wholly  unpaid.  Center  filed  his  bill  to  foreclose  the 
mortgage,  to  which  Carothers,  the  vendor  and  mortgagee,  who 
was  also  administrator  of  Ross,  Mary  T.  Ross,  and  the  heirs 
at  law  of  Jack  F.  Ross,  were  made  defendants,  the  former 
only  in  his  character  of  administrator.  A  decree  of  foreclo- 
sure was  obtained  on  the  28th  day  of  May,  1840,  and  the  land 
sold  in  pursuance  thereof  in  October,  1840,  and  the  complain- 
ant became  the  purchaser  for  $800,  and  then  received  from 
the  register  a  deed  for  the  premises.  It  further  sets  out,  that 
the  deed  from  Carothers  to  Ross  was  never  recorded,  and  that 
in  May,  1840,  after  the  rendition  of  the  decree  of  foreclosure, 
the  Planters'  and  Merchants'  Bank  obtained  four  judgments 
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against  Carothers  in  the  Circuit  Court  of  Mobile  county, 
amounting  in  the  whole  to  about  the  sum  of  $13,050 ;  that  in 
1842  Carothers  was  duly  declared  a  bankrupt,  and  discharged 
from  all  his  existing  liabilities ;  that  executions  have  issued 
on  all  said  judgments  against  Carothers,  and  were  then  in  the 
hands  of  the  sheriff  of  Mobile  county,  who  had  levied  them 
on  the  lots  named  in  the  bill,  and  who  threatened  to  sell  them 
under  said  levy;  that  the  judgments  of  said  Bank  against 
Carothers  had  always  been  regarded  by  the  Bank  as  worth- 
less, and  as  such  were  sold  at  auction  in  1850,  and  were  bought 
by  the  defendant,  Wilson,  for  an  inconsiderable  sum ;  that  he 
is  now  seeking  to  sell  the  lands  to  satisfy  them  ;  that  immedi- 
ately on  the  sale  from  Carothers  to  Ross,  the  latter  went  into 
possession  of  the  land,  and  did  constantly  retain  such  posses- 
sion, either  by  himself  or  his  pereonal  representatives,  until 
the  sale  under  the  decree  of  foreclosure,  when  complainant 
took  possession  of  them,  and  has  been  so  possessed  ever  since, 
holding  the  premises  as  his  own ;  that  he  has  put  upon  them 
valuable  and  costly  brick  houses  of  the  value  of  at  least 
$3000,  which  he  has  paid  for  out  of  his  own  funds ;  that  these 
improvements  were  made  by  him  before  the  sale  of  the  judg- 
ments to  Wilson,  or  the  levy  by  the  sheriff.  The  complain- 
ant insists,  that  the  judgment  lien  in  favor  of  Wilson,  as  pur- 
chaser from  the  Bank,  is  but  an  equity,  and  that  his  own  is  a 
prior  equity,  and  should  be  preferred  to  it.  The  prayer  of 
the  bill  is  for  an  injunction,  and  for  general  relief 

Wilson  answers,  denying  all  knowledge  of  the  right  of  the 
complainant,  of  the  unrecorded  deed  to  Ross,  or  of  the  pro- 
ceedings in  equity  on  the  bill  to  foreclose ;  of  complainant's 
purchase  under  the  decree  of  foreclosure,  and  of  his  subse- 
quent possession  under  that  sale.  He  avers  that  Carothers 
has  constantly  had  the  possession  and  control  of  the  premi- 
ses; that  he  (defendant)  purchased  the  judgments  fairly,  in 
open  market,  and  paid  $1000  for  them ;  and  insists  that  the 
lien  of  the  judgments  is  superior  to  any  title  or  right  set  up 
by  complainant. 

The  Planters'  and  Merchants'  Bank,  by  Sidney  Smith  and 
David  Stodder,  its  commissioners,  answers,  saying  that  the 
debts  on  which  the  judgments  were  obtained  against  Caroth- 
ers were  justly  due  the  Bank ;  that  they  were  sold  at  auction 
48 
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as  its  assets,  and  bought  by  the  defendant,  Wilson ;  that  the 
Bank  has  now  no  interest  in  them.  It  further  answers,  that 
the  ofl&cers  and  agents  of  the  Bank  have  been  so  often 
changed,  that  the  commissioners  cannot  state,  either  on  their 
knowledge  or  belief,  whether  the  Bank  had  notice  of  the 
transactions  out  of  which  the  complainant's  claim  arose  as  set 
forth  in  his  bill.  The  answer  disclaims  all  interest  on  the 
part  of  the  Bank. 

A  certified  copy  of  the  record  and  proceedings  in  the  suit 
by  Center  against  the  representatives  and  heirs  of  Ross,  on 
the  bill  to  foreclose  the  mortgage  from  the  latter  to  Carothers, 
was  offered  in  proof  at  the  hearing,  and  the  agreement  of  the 
solicitors  of  the  parties,  by  which  it  is  admitted  that  H.  0. 
Brewer,  a  witness  for  the  complainant,  would  prove,  that  Car- 
others  assigned  and  transferred  the  notes  of  Jack  F.  Ross, 
given  to  him  for  the  purchase  of  the  lots  in  controversy,  to 
Robert  Center ;  that  Carothers  was  indebted  to  said  Center  in 
a  large  amount,  and  these  notes  were  given  and  received  by 
him  before  maturity,  absolutely  and  in  good  faith,  in  payment 
of  said  indebtedness,  to  the  amount  they  called  for;  that  the 
notes  are  correctly  described  in  the  bill ;  that  Carothers'  ac- 
count with  said  Center  was  credited  at  the  time  for  said 
amount  so  paid  ;  that  the  transaction  was  bona  fide  ;  that  there 
was  no  w^ritten  assignment  of  the  mortgage,  within  the  know- 
ledge of  the  witness ;  that  the  notes  were  merely  endorsed 
and  handed  over,  together  with  the  mortgage  to  Center ;  that 
the  improvements  on  the  lots  in  controversy  consist  of  three 
brick  tenements ;  that  they  are  valued  at  $3000,  and  were 
built  in  the  year  1843;  that  Carothers  superintended  the 
building,  but  Robert  Center  paid  all  the  money  for  the  same ; 
that  witness  was  his  agent,  and  paid  out  the  money  as  the 
bills  came  in ;  that  Center  took  possession  after  the  chancery 
sale  in  1840 ;  that  the  lot  was  then  vacant,  and  witness  thinks 
it  never  had  been  occupied  by  any  one  from  the  time  of  the 
sale  to  Ross  up  to  that  time  ;  that  the  lot  lay  unoccupied  and 
no  visible  possession,  until  1843,  when  the  buildings  were 
commenced  as  aforesaid ;  that  witness  was  agent  for  said  Cen- 
ter, and  had  charge  of  said  buildings  and  lots  ever  since  they 
were  built,  and  kept  a  regular  account  on  his  books  concern- 
ing them ;  that  neither  Carothers,  nor  any  one  else,  ever  pre- 
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tended  to  have  any  claim,  or  ever  doubted  or  questioned 
Center's  right,  nor  was  any  defect  in  the  title  known  to  Cen- 
ter, or  witness,  until  the  levy  was  made  by  the  sheriff;  that 
^Carothers  has  attended  to  the  renting  out  and  obtaining  ten- 
ants for  the  buildings,  but  he  never  occupied  them  himself, 
and  never  claimed  the  rents,  or  set  up  any  adverse  interest  or 
claim ;  that  after  Carothers  was  discharged  in  bankruptcy. 
Center  agreed  with  Carothers  that,  whenever  he  could  or 
would  pay  him  for  said  lot  and  premises,  at  what  they  cost 
Center,  at  the  time  of  such  payment  Center  would  make  the 
property  over  to  Carothers'  children,  and  had  given  Carothers 
until  1851  to  comply  ;  and  that  it  was  this  promise  of  Center's 
which  caused  Carothers  to  be  managing  and  attending  about 
said  premises ;  thinks  Center  gave  Carothers  a  writing  con- 
taining this  agreement,  or  an  agreement  of  this  character  in 
substance ;  that  this  promise  to  Carothers  was  made  before 
the  buildings  were  commenced. 

It  was  admitted  also  by  the  solicitors  of  the  parties,  that 
executions  issued  regularly  on  the  judgments  in  favor  of  the 
Bank  against  Carothers,  within  a  year  and  a  day  as  prescribed 
by  the  statute,  and  were  regularly  re-issued  until  1843  ;  and 
that  no  execution  issued  after  that  until  1851.  It  was  also 
admitted,  that  the  deed  of  the  master  in  chancery,  to  Center, 
for  the  premises,  when  sold  under  the  decree  of  foreclosure, 
should  be  considered  as  proved  and  in  evidence. 

Robert  Center  having  died  intestate  pending  the  suit,  the 
case  was  regularly  revived  in  the  name  of  Edwin  C.  Center, 
the  only  heir  at  law  of  the  complainant. 

On  this  state  of  pleading  and  proof,  the  case  came  on  for 
final  hearing,  when  the  Chancellor  dismissed  the  bill.  From 
this  decree  of  dismissal  the  complainant  prayed  for,  and  ob- 
tained an  appeal  to  this  court,  and  here  assigns  for  error  the 
decree  of  the  Chancellor  dismissing  the  biU. 

John  T.  Taylor,  for  appellant: 

1.  The  defendants  have  not  denied  in  their  answers  notice 
of  our  equity,  which  they  should  have  done,  if  they  desired 
to  avail  themselves  of  the  rights  of  bona  Jide  creditors  without 
notice,  under  the  statute.  2  Edwards'  Chancery  R.  266,  259 ; 
2  Johnson's  Ch.  R.  155;  1  ib.  574;  Story's  Equity  PI.  863. 
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2.  The  statute  of  registratioa  affects  the  legal  rights  of  the 
plaintiff,  and  leaves  his  equities  untouched  :  4  Dana  258,  and 
oases  cited ;  1  Freeman's  Ch.  85 ;  and  the  specific  equitable 
right  to  land  will  be  protected  in  a  court  of  equity,  against/ 
the  general  lien  of  a  subsequent  judgment.  2  White  &  Tu- 
dor's  Leading  Cases,  467;  3  Hare,  25  Eng.  Ch.  R.  415;  4 
Dana  258 ;  7  S.  &  M.  15 ;  2  Paige  266 ;  2  Barb.  Ch.  206-7  ; 
Ired.  Ch.  R.  121 ;  1  Paige  125;  7  Blackf  249;  3  Des.  74  ; 

6  Paige  350 ;  3  Barb.  242. 

3.  At  the  time  the  judgments  were  rendered,  the  bill  under 
which  plaintiff  purchased  was  pending  against  Carothers  and 
Ross  to  foreclose,  and  it  is  immaterial  whether  the  decree  in 
that  case  was  against  Carothers  in  his  individual  or  represen- 
tative character ;  in  either  case,  under  the  circumstances,  he 
would  be  estopped.  9  Ala.  921 ;  16  ib.  686,  and  cases  there 
cited. 

4.  A  tenant  by  elegit^  or  a  judgment  lien  before  sale,  stands 
in  the  shoes  of  the  debtor ;  he  can  set  up  no  rights  that  the 
debtor  could  not,  and  he  is  supposed  to  know  the  contents  of 
the  deeds  under  which  the  debtor  holds,  and  is  bound  by  the 
recitals,  as  though  they  had  been  made  to  himself.  In  this 
case,  at  the  time  the  judgment  was  rendered,  Carothers,  the 
debtor,  held  in  no  other  way  than  under  the  mortgage,  and 
in  subordination  to  it.  This  mortgage  was  made  directly  to 
Carothers,  and  recorded,  and  recited,  "this  being  the  same 
land  this  day  conveyed  to  me  (Ross)  by  said  Carothers,  and 
now  re-conveyed  to  secure  the  purchase  money."  18  Ala. 
742 ;  3  Barb.  Ch.  52  ;  1  John.  Ch.  574 ;  10  ib.  374. 

6.  Suppose  the  deed  from  Carothers  to  Ross  was  void  in 
Ross'  hands  for  want  of  registration ;  then  the  case  would 
stand  as  if  he  held  the  mortgage  on  land  to  which  he  held  a 
prior  or  superior  legal  title.  Now  suppose  he  sells  this  mort- 
gage and  notes,  for  a  full  consideration,  to  an  innocent  pur- 
chaser, without  informing  him  of  his  older  and  better  title,  (as 
he  did  to  Center,)  would  he  not  be  forever  estopped  from  set- 
ting it  up  against  the  mortgage  ?  Most  assuredly  he  would. 
The  assignment  to  Center  was  before  the  judgments;  and 
when  they  vested,  Carothers  in  chancery  was  a  mere  trustee 
for  Center,  and  those  claiming  under  him  would  be  bound 
by  the  same  trusts.  14  Shep.  (29  Maine)  341 ;  6  Halstead 
385;  10  John.  374;  19  Ala.  431,  437. 
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Therefore,  the  registry  acts  have  no  bearing  on  us.  We 
need  not  claim  under  Ross,  nor  are  we  bound  by  his  defaults. 
We  can  claim  directly  from  Carothers.  We  paid  him  for  the 
land  in  full,  and  he  was  bound  to  make  us  a  deed  whenever 
called  for ;  and  having  the  oldest  equity  we  must  succeed  in 
this  court. 

J.  C.  Rolling,  contra: 

1.  The  statute  of  registration  of  this  State  places  a  subsequent 
judgment  creditor  and  a  purchaser  on  the  same  footing,  and 
makes  any  right  to  land  which  is  unrecorded,  void  as  to  either 
of  them.  In  this  respect  the  statute  differs  from  any  other. 
9  Ala.  409,  437 ;  3  ib.  560 ;  4  ib.  543 ;  6  ib.  801 ;  10  ib.  451 ; 
12  ib.  247,  646;  8  ib.  866;  2  White  &  Tudor's  Leading  Cases 
in  Equity  108 ;  3  A.  K.  Marsh.  220. 

2.  The  assignment  by  Carothers  to  Center  of  Ross'  notes, 
at  most,  only  evinced  an  intention  on  his  part  to  make  the 
land  liable  for  th  e  debt ;  and,  as  between  the  parties  them- 
selves, that  intention  would  be  valid,  and  would  amount  to  an 
equitable  mortgage.  But  the  defendants  here  stand  in  the 
same  light  as  a  subsequent  purchaser ;  and  the  legal  title  to 
the  land  having  always  been,  even  to  this  day,  in  the  name 
of  Carothers  on  the  record,  and  it  being  admitted  that  de- 
fendants had  no  notice,  would  they,  if  they  had  purchased 
from  Carothers,  have  been  bound  by  any  equitable  mortgage 
of  which  they  had  no  notice  in  fact,  and  which  does  not  any- 
where appear  on  the  records  ?  2  Story's  Equity  §  1020 ;  1 
ib.  §§395,  396;  2  White  &  Tudor's  Leading  Cases  108;  8 
Ala.  866 ;  12  ib.  646. 

3.  The  registration  of  the  mortgage  from  Ross  to  Caroth- 
ers, was  not  notice  to  us.  23  Maine  R.  165,- 170 ;  ib.  246 ;  2 
White  &  Tudor's  Leading  Cases  162. 

4.  An  open,  visible  possession — an  actual  occupancy — ^is 
essential  to  fix  constructive  notice  on  a  subsequent  purchaser. 
9  Ala.  436 ;  4  Kent's  Com.  171,  note ;  2  Sumner  486 ;  2  J.  J. 
Marsh.  180 ;  Le  N  eve  v.  Le  Neve,  2  White  &  Tudor's  Lead- 
ing Cases  21. 

5.  If  defendants  were  not  bound  to  take  notice  of  any  equi- 
table mortgage,  unless  they  had  either  actual  or  constructive 
notice  of  it,  which  they  had  not  in  this  case,  then  they  are 
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not  bound  to  take  notice  of  any  proceedings  under  the  equi- 
table mortgage ;  nor  can  the  decree  in  that  case  affect  a  sub- 
sequent purchaser,  unless  the  party  through  whom  he  claims 
was  individually  a  party  to  the  suit,  so  as  to  make  it  a  lis  pen- 
dens. And  it  is  held  by  many  authorities,  that  notice  arising 
from  lis  pendens  often  operates  unfairly,  and  is  not  to  be  ex- 
tended beyond  the  cases  to  which  it  strictly  applies.  2  White 
&  Tudor's  Leading  Cases  157;  20  Wendell  260;  14  Ohio 
109,  323 ;  24  Pick.  221 ;  22  ib.  231 ;  1  Johns.  566 ;  1  Story's 
Equity  406. 

6.  Center  cannot  recover  for  improvements,  as  the  doctrine 
of  adverse  possession  does  not  apply  to  a  judicial  sale;  nor 
can  any  one  encumber,  in  any  way,  the  property  of  a  debtor 
liable  to  be  sold  under  execution.     14  Ala.  350. 

7.  A  mortgage  cannot  be  assigned  by  a  mere  delivery  of 
the  deed,  so  as  to  pass  any  interest  in  the  lands.  15  Mass. 
236 ;  2  Greenl.  322 ;  5  Halst.  156 ;  23  Maine  345. 

8.  In  this  case,  Center  only  released  a  debt ;  and  the  mere 
release  of  a  debt,  without  the  payment  of  money,  or  release 
of  security,  is  not  a  valuable  consideration.  1  Smedes  &  M. 
Chan.  45 ;  Freeman's  Ch.  238,  395 ;  2  Smedes  &  M.  513. 

9.  The  doctrine  of  lis  pe7idens  originated  in  necessity,  and 
is  simply,  that  a  party  purchasing  the  subject  matter  of  a 
suit,  shall  be  bound  by  the  decree  or  judgment  rendered  for 
or  against  his  vendor.  In  the  foreclosure  suit  in  this  case, 
the  decree  was,  that  Carothers,  as  administrator,  should  pay 
the  money  due  out  of  the  assets  of  the  deceased,  or  that  the 
heirs  should  be  foreclosed.  If  we  had  bought  of  the  heirs, 
the  doctrine  of  lis  p)endens  would  apply ;  but  not  to  us,  who 
hold  under  Carothers  as  an  individual,  and  whose  right  has 
never  been  foreclosed.  In  this  case,  the  only  decree  that 
could  have  been  rendered  was,  that  Carothers,  as  the  personal 
representative,  should  pay  over  the  money,  or  that  the  heirs 
of  Boss  should  be  barred ;  and  not,  that  Carothers'  right 
should  be  foreclosed,  or  in  any  way  affected.  14  Ohio  109, 
323 ;  16  Ala.  686 ;  Story's  Equity  Pleadings  §  790 ;  Leading 
Cases  in  Equity,  vol.  2,  part  1,  157,  and  citations  there  made. 

10.  In  the  foreclosure  suit,  no  final  decree  was  rendered, 
until  October,  1840 ;  the  decree  in  April,  1840,  was  merely 
a  decree  of  sale,  and  allowed  sixty  days  for  the  payment  of 
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the  money;  while  the  Bank  judgments  were  rendered  in 
May,  1840,  before  the  expiration  of  the  sixty  days,  and  six 
months  before  the  sale  of  the  property  and  Center's  purchase. 
The  decree  was  not,  substantially,  between  the  same  parties 
now  litigating.     Story's  Equity  Pleadings  §§  790  to  794. 

LIGON,  J. — ^In  considering  this  case,  we  will  first  examine 
it  with  reference  to  the  relative  rights  of  Carothers,  Ross,  and 
the  complainant ;  and  then  in  reference  to  those  of  the  com- 
plainant, the  Planters'  and  Merchants'  Bank,  and  Wilson,  who 
became  the  purchaser  of  the  judgments  of  the  Bank  against 
Carothers. 

1.  The  first  branch  of  the  inquiry  is  surrounded  by  no 
difl&culties  whatever ;  for,  as  between  Carothers,  the  vendor, 
and  Ross,  the  vendee,  and  his  heirs,  the  fact  that  the  deed  of 
the  former  to  the  latter  remains  unregistered,  is  wholly  im- 
material. It  is  clear  that  this  conveyance  is  good  and  valid 
between  them,  whether  it  is  ever  recorded  or  not,  and  vests 
the  legal  estate  of  the  lots  in  Ross. 

So,  also,  the  mortgage  from  Ross  to  Carothers,  to  secure  the 
payment  of  the  purchase  money,  after  the  law  day,  reinvests  Ca- 
rothers with  the  legal  title  to  the  premises,  and  he  may  either 
foreclose  it  in  equity,  sue  at  law  and  recover  the  possession  of 
the  lots,  or,  if  he  can  do  so  peacefully,  he  may  enter  into  the 
possession  without  suit,  and  hold  them  at  law  against  his 
mortgagor. 

But,  by  the  assignment  of  the  notes  secured  by  the  mort- 
gage to  Center,  Carothers  has  invested  him  with  all  the  equi- 
table rights  under  that  instrument  which  originally  pertained 
to  him  as  mortgagee.  The  mortgage  is  but  an  incident  to  the 
debt,  and  passes  to  the  assignee  of  notes  upon  their  assignment. 
'Tis  true,  the  legal  estate  in  the  mortgage  lands  is  still  in  the 
mortgagee,  until  the  mortgage  itself  is  assigned  ;  but  he  holds 
it  in  trust  for  the  holder  of  the  notes,  who,  without  an  assign- 
ment of  it,  may,  after  the  law  day,  proceed  in  his  own  name, 
in  a  court  of  equity,  to  foreclose  it  against  the  mortgagor. 
Carothers  will  not  be  allowed,  after  the  assignment  of  the 
notes,  and  the  delivery  of  the  mortgage  to  Center,  to  set  up 
title  in  himself  in  opposition  to  the  mortgage,  even  if  such 
claim  of  title  be  independent  of,  and   paramount  to  that  in- 
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strument.  To  permit  this  to  be  done,  would  be  to  sanction  a 
fraud ;  and  it  will  not  be  tolerated  that  the  mortgagee  shall 
receive  of  his  assignee  full  value  for  the  mortgage  premises, 
and  then  set  up  against  him  another  title  which  dwelt  in  him 
at  the  time  of  the  assignment,  or  one  which  he  afterwards  ac- 
quires. He  is  estopped  from  denying  or  arraigning  the  title 
he  has  sold. 

As  between  Carothers,  Koss  and  Center,  the  last  is  to  be 
preferred.  He  has  paid  the  purchase  money  for  the  lands  in 
good  faith,  and  has,  in  equity,  a  lien  on  the  land  on  that  ac- 
count, as  against  Carothers ;  and  as  against  Eoss,  and  those 
who  claim  under  him,  he  has  all  the  rights  which  belong  to 
the  mortgagee  of  a  duly  registered  mortgage. 

2.  But  how  stands  the  case  between  Center,  the  Planters' 
and  Merchants'  Bank,  and  Wilson,  the  purchaser  of  the  j  udg- 
ments  of  the  Bank  against  Carothers  ?  It  is  contended  that 
the  Bank  is  the  creditor  of  Carothers,  without  notice  of  the 
conveyance  from  him  to  Ross,  and  as  such  should  be  prefer- 
red to  Center. 

It  is  important  that  this  claim  should  be  examined  in  ref- 
erence to  that  class  of  creditors  which  is  protected  by  the 
statutes  of  registration.  It  has  been  repeatedly  held,  both  in 
this  State  and  Mississippi,  as  well  as  in  other  States  in  which 
the  acts  of  registration  operate  in  favor  of  creditors,  that  the 
term  ^'creditor  "  in  the  act  does  not  mean  a  creditor  at  large ; 
but  must  be  intended  to  mean  such  creditors  only  as  have  re- 
duced their  demands  to  judgment,  and  by  this  means  have 
acquired  a  lien  upon  the  lands  of  their  debtor,  and  the  right 
to  appropriate  it  to  the  payment  of  their  debts.  Andrews  et 
aJ.  V.  Burns'  Admr.,  11  A.  R.  691 ;  Ohio  Life  Insurance  and 
Trust  Company  v.  Ledyard,  8  A.  R.  866 ;  Daniel  v.  Sorrells 
et  al.,  9  A.  R.  4:86 ;  Mooney  v.  Dorsey  et  ai.,  7  Sm.  k  Mar.  15. 

Until  judgment  is  obtained  by  the  creditor,  he  stands,  with 
regard  to  the  bona  fide  sale  and  conveyance  of  the  lands  of  his 
debtor,  as  an  utter  stranger  without  any  right  to  notice,  and 
he  cannot  complain  of  want  of  notice  of  an  unrecorded  deed. 

The  right  of  the  Planters'  and  Merchants'  Bank  to  notice 
of  conveyances  of  real  estate  made  by  Carothers,  begins  on 
the  2oth  day  of  May,  1840,  the  date  of  its  judgments  against 
him ;  and  it  becomes  necessary  that  we  refer  to  dates,  and  ex- 
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amine  the  facts  disclosed  by  the  record  in  this  case,  in  order  to 
ascertain  the  condition  of  the  parties,  with  respect  to  their 
title  to  the  premises  in  dispute  at  that  time. 

The  deed  from  Carothers  to  Boss  for  the  lots  in  controver- 
sy, dated  30th  March,  1836,  was  never  recorded.  The  mort- 
gage from  Ross  to  Carothers,  of  the  same  date,  made  to  se- 
cure the  payment  of  the  purchase  money,  and  reconveying  the 
lots  bought  of  Carothers  by  Eoss,  and  conveyed  by  Caroth- 
ers to  Ross  on  that  day,  was  recorded  according  to  the  re- 
quirements of  the  statute.  In  this  mortgage,  the  premises 
conveyed  are  described  in  part  as  "  being  the  same  lots  this 
day  conveyed  by  said  William  Carothers  to  the  aforesaid 
Ross,  and  now  reconveyed  to  secure  the  purchase  money." 
Carothers,  being  largely  indebted  to  Center,  assigned  Ross' 
notes  for  the  purchase  money  to  him,  and  at  the  same  time 
delivered  him  the  mortgage.  This  was  shortly  after  the  notes 
and  mortgage  were  made,  and  before  either  note  fell  due. 
Center  gave  Carothers  credit  on  his  indebtedness  to  him  for 
the  nominal  amount  of  Ross'  notes  at  the  time  they  were  en- 
dorsed to  him,  and  agreed  to  receive  them  in  absolute  pay- 
ment of  so  much  of  his  debt. 

On  the  30th  May,  1838,  the  last  note  from  Ross  to  Caroth- 
ers for  the  purchase  money  became  due ;  and  as  the  whole 
purchase  money  was  unpaid.  Center  filed  his  bill  on  the  chan- 
cery side  of  the  Circuit  Court  of  the  county  of  Mobile,  on 
the  19th  of  October,  1838,  to  foreclose  the  mortgage.  Ross 
having  died  in  the  intermediate  time,  Carothers  and  Mary  T. 
Ross  were  appointed  administrator  and  administratrix  of  his 
estate,  and,  with  his  heirs  at  law,  were  made  defendants  to 
the  bill  for  foreclosure.  Subpoena  issued  on  the  bill,  and 
was  served  on  Carothers  on  the  25th  of  October,  1838.  On 
the  12th  of  April,  1839,  an  alias  subpoena  was  served  on 
Mrs.  Ross,  who  was  the  widow,  as  well  as  the  administratrix 
of  Jack  F.  Ross,  deceased.  The  heirs,  being  non-residents, 
were  brought  in  by  publication ;  the  order  for  this  purpose 
was  made  in  open  court  on  the  1st  day  of  January,  1839. 
After  publication  made,  a  guardian  ad  litem  for  the  minor 
heirs  was  appointed  on  the  23d  November,  1839,  who  filed 
his  answer  on  the  16th  of  March,  1840.  The  parties  being 
all  in,  the  Chancellor,  on  the  21st  of  May,   1840,  by  interlo- 
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cutory  decree,  declared  the  mortgage  duly  established,  and 
ordered  the  master  to  ascertain  and  report  what  was  due  upon 
it ;  and  on  the  25th  of  the  same  month,  the  master  having 
made  his  report,  the  Chancellor  pronounced  a  decree  of  fore- 
closure and  sale,  but  allowed  the  defendant  sixty  days  with- 
in which  to  pay  the  mortgage  money  reported  by  the  master 
to  be  due.  The  money  was  not  paid,  and  the  register  sold 
the  premises  under  the  decree,  on  the  1st  Monday  in  Octo- 
ber, 1840  ;  and  Center,  the  complainant  in  that  bill,  became 
the  purchaser,  and  received  from  the  register  a  deed  which 
was  duly  recorded.  During  all  this  period  the  lots  were  un- 
improved, and  unoccupied.  In  1843,  Center  entered  upon 
the  lots,  and  improved  them  to  the  amount  of  $3000,  and, 
through  his  agent,  let  them  to  tenants  from  year  to  year,  un- 
til they  were  levied  upon  by  the  sheriff  of  Mobile  county 
under  executions  issued  on  the  judgments  in  favor  of  the 
Bank  against  Carothers,  the  vendor  of  Koss.  Wilson  purchas- 
ed the  judgment  at  a  sale  of  the  assets  of  the  Bank,  made 
during  the  year  1850,  and  directed  the  levies  to  be  made. 

At  this  point  of  time.  Center  filed  this  bill,  in  which  it  is 
expressly  charged  that  the  Bank  had  notice  of  the  sale  and 
conveyance  of  the  lots  by  Carothers  to  Ross,  as  well  as  of 
Center's  interest  as  set  forth  in  it,  and  of  the  pendency  of  the 
mortgage  suit,  before  it  obtained  its  judgments.  The  com- 
missioners who  file  the  answer  for  the  Bank  neither  admit  nor 
deny  this  allegation  ;  but  say  that  the  officers  of  the  Bank 
have  been  frequently  changed  since  these  transactions  are  al- 
leged to  have  taken  place ;  that  they  were  not  then  in  of- 
fice, and  consequently  can  neither  admit  nor  deny  the  charge, 
but  they  have  no  knowledge  of  it,  nor  any  information  or 
belief. 

Wilson  is  also  charged  with  a  knowledge  of  these  matters, 
and  notice  of  Center's  title  before  he  purchased  the  judg- 
ments ;  but  he  answers,  denying  these  allegations  in  a  full  and 
artistic  manner. 

Executions  were  regularly  issued  on  the  judgments,  until 
sometime  in  the  year  1843 ;  but  no  effort  had  ever  been 
made  to  levy  them  on  the  premises  in  dispute,  until  Wilson 
purchased  them  in  1850,  ten  years  after  they  were  obtained. 

These  facts  premised,  let  us  return  to  the  inquiry  as  to  the 
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relative  legal  and  equitable  rights  of  the  parties  to  this  suit, 
at  the  time  the  judgment  of  the  Bank  was  obtained,  to  wit : 
on  the  26th  day  of  May,  1840. 

At  this  time  the  lien  of  the  Bank  on  the  real  estate  of  Ca- 
rothers  commences ;  and  unless  notice,  either  actual  or  con- 
structive, of  the  conveyances  of  the  lots  from  Carothers  to 
Ross,  can  be  brought  home  to  it  at  or  before  that  time,  as 
well  as  of  the  subsequent  conveyance  to  Carothers  by  Ross, 
and  the  assignment  of  the  mortgage  debt,  with  the  delivery 
of  the  mortgage  from  Carothers  to  Center,  the  legal  right  of 
the  Bank  to  enforce  its  judgment  lien  by  issue  and  levy  of 
execution  must  be  conceded. 

It  may  be  here  remarked,  that  when  a  direct  and  positive 
charge  of  notice  is  made  in  the  bill,  and  the  answer  meets  it, 
not  by  a  denial,  but  by  an  allegation  of  want  of  information, 
a  less  amount  of  proof  is  required  to  make  good  the  charge. 
Indeed,  such  answers  are  never  favored,  and  a  vague  denial 
of  this  sort  is  always  received  by  the  court  unfavorably.  A 
defendant  is  not  at  liberty  thus  to  put  in  issue  allegations, 
which  he  may  fully  believe  to  be  true,  and  thereby  take  the 
chances  of  the  plaintiff's  being  unable  to  establish  them  by 
strict  proof     Baily  v.  Wilson,  1  Dev.  &  Bat.  182. 

The  rights  of  judgment  creditors  and  subsequent  purchas- 
ers for  valuable  consideration,  under  our  statutes  of  regis- 
trations, must  stand  upon  the  same  footing,  and  the  notice 
which  is  good  against  one,  will  also  prevail  against  the  other. 
Smith  &  Co.  V.  Zurcher,  9  A.  R.  208 ;  Avent  v.  Read,  2  Stew. 
488. 

It  has  never  been  held  that  the  registration  of  a  prior  deed 
is  the  only  notice  of  adverse  title,  or  claim  of  title  to  the  pre- 
mises in  dispute,  which  will  prevail  against  the  title  of  a  sub- 
sequent purchaser  for  valuable  consideration.  On  the  con- 
trary, it  has  been  repeatedly  held,  and  may  now  be  considered 
as  settled  law,  that  if  the  subsequent  purchaser  be  put  in 
possession  of  such  facts  concerning  the  title  which  the  vendor 
offers  to  sell,  as  should  cause  a  prudent  man  to  inquire  furth- 
er before  he  would  proceed  with  the  purchase,  he  will  be 
charged  with  the  notice  required  by  the  statute ;  and  if  he 
still  goes  on  to  complete  his  purchase,  he  does  so  at  his  own 
peril,  and  will  not  be  allowed  to  invoke  the  protection  of  the 
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statute  of  registration.  Avent  v.  Read,  supra ;  Harris  et 
al.  V.  Carter,  3  Stew.  233 ;  Scroggins  v.  McDougall,  8  A.  R. 
382 ;  Burt  v.  Cassety,  12  A.  R.  734 ;  Curtis  v.  Munday,  3 
Met.  405.  When  a  second  purchaser  is  aifected  with  such 
notice,  he  can  acquire  no  equity,  because  it  is  his  own  folly 
to  expend  money  under  such  circumstances ;  and  it  is  not 
just,  that  by  such  purchase,  he  should  be  permitted  to  deprive 
the  first  purchaser  of  the  title  he  has  acquired,  by  sale  made 
to  him  honafide^  and  on  which  a  full  and  valuable  considera- 
tion has  been  actually  paid  to  the  vendor.  Such  second  sale 
would  be  fraudulent  in  the  vendor;  and  if  the  subsequent 
purchaser  is,  or,  from  the  circumstances  surrounding  him,  ought 
to  be  in  possession  of  facts  sufficient  to  put  him  on  his  guard, 
he  becomes  particeijs  faudis,  and  is  entitled  to  no  protection. 
Boggs  V.  Varner,  6  Watts  &  Serg.  469. 

Where,  however,  the  first  purchaser  fails  to  record  the 
deed,  which  is  the  evidence  of  his  title,  as  is  the  case  here, 
the  onus  of  the  proof  of  notice  is  thrown  upon  him.  The 
presumption  is  always  in  favor  of  the  bona  fides  of  the  de- 
mand of  a  judgment  creditor,  and  that  his  lien  was  fairly  ob- 
tained. The  evidence  of  notice  should  be  of  such  a  nature,  as 
to  convince  every  reasonable  and  dispassionate  mind  that  the 
creditor  knew  of  the  prior  and  superior  title;  or  that  he 
ought  to  have  known,  inasmuch  as  there  was  enough  known 
to  him  to  put  him  on  the  inquiry,  which,  we  have  already 
seen,  is,  in  law,  equivalent  to  actual  notice.  If,  after  this,  he 
persists  in  an  attempt  to  charge  the  lands  with  the  satisfac- 
tion of  his  judgment,  his  conduct  becomes  fraudulent,  and  a 
court  of  equity,  when  its  aid  is  invoked,  will  step  in  between 
him  and  his  victim,  and  stay  him  forever  by  injunction. 

In  the  case  under  consideration,  the  plaintiff  relies  upon 
two  circumstances  to  affect  the  Bank  with  notice  of  his  claim, 
and  of  the  conveyance  from  Carothers  to  Ross,  at  the  time  its 
judgment  was  obtained ;  first,  the  pendency  of  the  suit  to 
foreclose  the  mortgage ;  and  second,  the  recital  in  the  deed 
of  mortgage  in  describing  the  premises  conveyed  by  it.  If 
these  are  sufficient,  they  will  affect  Wilson,  and  all  others 
within  the  State  as  well  as  the  Bank,  with  the  notice  necessa- 
ry to  protect  the  plaintiff. 

On  the  first  point,  an  examination  of  the  dates  herein  be- 
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fore  recited  will  show,  that  the  judgment  of  the  Bank  was 
obtained  pending  the  suit  for  foreclosure,  concurrently  with 
the  decree  of  foreclosure  and  sale,  but  before  the  final  orders 
could  have  been,  or  were  taken  under  that  decree.  It  may 
be  here  remarked,  that  the  record  in  that  suit  shows,  that  it 
was  prosecuted  in  good  faith,  and  with  all  reasonable  dili- 
gence. Mr.  Sugden,  in  his  treatise  on  Vendors,  says  •  ^^  Lis 
pendens  is,  of  itself,  notice  to  the  purchaser,  unless  it  be  col- 
lusive, in  which  case  it  will  not  bind  him."  2  Sug.  on  Vend. 
281.  Mr.  Newland,  in  his  work  on  Contracts,  lays  down  the 
rule,  that,  "if  a  person  purchase  an  estate,  pending  a  suit  in- 
volving the  question  of  title  to  it,  he  will  be  considered  a 
purchase  with  notice,  although  he  were  no  party  to  the  suit. 
This  rule  is  founded  upon  the  idea,  that  as  the  pendency  of  a 
suit  is  the  transaction  of  a  sovereign  court,  all  people  are  sup- 
posed to  be  attentive  to  what  passes  there."  Newland  on 
Contracts  506;  see  also  Harris  et  al.  v.  Carter,  3  Stew.  233; 
Chaudron  v.  Magee,  8  A.  R.  570.  The  lis  pendens  in  a  chancery 
suit  begins  with  the  filing  of  the  bill  and  service  of  subpoe- 
na, and  continues  until  the  final  orders  are  taken  in  the  case. 
2  Sug.  on  Vend.  281-285 ;  Chaudron  v.  Magee,  supra.  A 
bill  to  foreclose  a  mortgage  on  the  premises,  is  a  suit  involv- 
ing the  title  within  the  meaning  of  the  rule,  (Chaudron  v. 
Magee,)  and  consequently  amounts  to  notice  to  all  persons 
claiming  an  interest  in  the  lands  in  controversy. 

Lds  pendens  is  notice  of  every  fact  contained  in  the  plead- 
ings, which  is  pertinent  to  the  trial  of  the  matter  put  in  issue 
by  them ;  and,  in  a  chancery  case,  of  the  contents  of  exhib- 
its to  the  bill  which  are  produced  and  proved.  In  this  case, 
the  bill  sets  out  and  exhibits  the  notes  of  Ross  to  Carothers, 
their  assignment  to  Center,  and  the  mortgage  deed  of  Ross 
to  Carothers,  on  the  premises  in  dispute,  to  secure  the  pay- 
ment of  the  notes  which  were  given  for  the  purchase  mon- 
ey. This  deed  describes  the  premises  conveyed  by  it,  first 
by  their  location  in  the  city  of  Mobile ;  then,  by  their  metes 
and  bounds,  and  contiguity  to  streets,  and  the  lots  of  conter- 
minous proprietors ;  and  lastly,  as  "  being  the  same  this  day 
conveyed  by  the  said  William  Carothers  to  the  aforesaid 
Ross,  and  now  re-conveyed  to  secure  the  payment  of  the  pur- 
chase money."     This  is  sufficient  to  put  all  persons  upon  the 
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look  out,  who  assert  an  interest  in  the  lots,  derived  through 
Carothers,  subsequent  to  the  30th  day  of  May,  1836,  the  day 
on  which  this  mortgage  was  executed.  It  is  also  sufficient 
notice  of  Center's  interest  in  the  premises,  to  give  to  him  a 
prior  right  and  paramount  equity  to  have  satisfaction  of  the 
mortgage  debt  out  of  the  premises  in  dispute,  and  it  cannot 
be  disturbed  by  the  subsequent  judgment  set  up  in  the  answer 
of  the  Bank.  Wilson,  the  assignee  of  the  Bank,  is  in  no  bet- 
ter condition  than  the  Bank  itself;  for  he  is  also  affected  by 
the  same  notice,  and  by  the  further  fact,  that  seven  years  be- 
fore his  purchase.  Center  had  entered  upon  and  improved  the 
premises  to  a  large  amount,  and  constantly  occupied  them  by 
his  tenants,  until  the  judgments  were  bought  by  him,  and 
was  so  in  possession  when  the  sale  to  Wilson  was  made. 

It  is  needless  to  reason  for  the  purpose  of  showing  that 
Carothers,  through  whom  both  Wilson  and  the  Bank  claim, 
had  notice  of  the  claims  of  Eoss  and  Center.  He  was  a  par- 
ty to  all  the  transactions  from  which  they  derived  their  right, 
and,  indeed,  the  only  actor  in  them  who  seems  to  have  been 
profited.  The  fact  that  he  was  made  a  party  in  the  suit  for  fore- 
closure in  his  character  of  administrator  of  Eoss  only,  and  not 
in  his  individual  capacity,  can  make  no  difference.  Had  he 
been  no  party  to  that  suit,  yet;  if  he  claimed  an  interest  in 
the  premises,  it  would  have  affected  him  with  notice,  as  it 
seems  he  was  within  the  jurisdiction  of  the  court  pending  the 
suit.  We  have  already  seen  that  in  cases  of  this  kind  it  is 
the  subject  matter,  and  the  parties  to  the  suit,  which  is  to  be 
looked  to  on  the  question  of  notice ;  and  here  they  are  iden- 
tical. 

It  results  from  what  has  been  said,  that  Carothers,  the 
Bank,  and  Wilson  were  all  affected  with  notice  before  the 
judgments  were  obtained.  If,  under  such  circumstances,  the 
defendant  Wilson  invests  his  money  in  the  purchase  of  the 
judgments,  he  does  so  with  his  eyes  open,  and  must  incur  the 
loss  which  the  law  rightfully  visits  upon  a  speculation  so 
rash  and  unjust,  and  so  completely  in  fraud  of  the  complain- 
ant's rights,  of  which  he  is  presumed  to  have  had  knowledge. 

There  is  another  circumstance  in  relation  to  the  Bank,  well 
worth  consideration,  especially  in  connection  with  the  faint 
denial  of  notice  contained  in  its  answer.     It  is  this :     The 
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judgments  in  its  favor  against  Carothers,  were  obtained  in 
May,  1839,  and  executions  were  regularly  issued  on  them 
until  some  time  in  the  year,  1843 ;  and  yet,  no  effort  seems 
ever  to  have  been  made  to  levy  them  on  these  lots ;  and  al- 
though it  continued  to  own  and  control  them  for  more  than 
ten  years,  still  no  such  effort  was  ever  made.  It  would  not, 
perhaps,  be  a  rash  presumption  to  suppose  that  this  forbear- 
ance arose  from  a  knowledge  of  the  true  state  of  the  title. 

The  re<3ital  by  way  of  description,  in  the  mortgage  from 
Ross  to  Carothers,  which  was  recorded  within  the  time  re- 
quired by  law,  three  years  before  the  judgment,  although  it 
does  not  amount  to  actual  notice  of  the  contents  of  the  deed 
from  Carothers  to  Ross,  yet,  it  is  notice  of  its  existence,  and 
is  sufficient  to  put  one  who  claims  through  Carothers,  upon 
the  look  out,  and  direct  him  to  the  source  whence  full  in- 
formation may  be  obtained.  In  the  exercise  of  ordinary  pru- 
dence, both  the  Bank  and  Wilson  should  have  followed  up 
the  suggestion  thus  given,  and  inquired  into  the  true  state  of 
the  title.  The  mortgage  is  not  between  persons  who  are 
strangers  to  the  title,  even  if  it  be  as  the  defendants  here  claim 
it  to  be.  One  of  the  parties  to  it  is  the  person  through 
whom  they  assert  their  interest,  and  the  premises  described 
are  those  they  have  levied  on  and  are  seeking  to  sell.  A  re- 
sort to  the  deed  book  of  the  clerk  of  the  County  Court  of  Mo- 
bile county,  and  an  examination  of  the  land  deeds  to  which 
Carothers  is  a  party,  would  have  also  informed  them  that 
these  lots  had  been  conveyed  to  Ross.  This  examination 
they  should  have  made ;  and  whether  they  did  so  or  not,  they 
will  be  held  to  know  all  that  these  records  would  have  re- 
vealed, had  such  an  examination  taken  place.  Boggs  v.  Yar- 
ner,  6  Watts  &Serg.  469;  Brandt  v.  Van  Cortlandt,  17  John. 
335 ;  King  v.  Riddle,  7  Cranch  168 ;  3  Bin.  175 ;  5  ib.  140. 

Since  it  appears  that  the  defendants  are  not  judgment 
creditors  without  notice,  it  is  unnecessary  to  say  what  would 
have  been  the  rights  of  the  parties,  if  the  fact  of  notice  had 
not  been  proved ;  or,  in  other  words,  what  would  be  the  re- 
sult in  a  controversy  between  one  who,  under  a  parol  agree- 
ment for  the  sale  of  lands,  has  paid  the  full  amount  of  the 
purchase  money,  but  has  never  entered  into  actual  possession 
of  the  premises,  and  a  judgment  creditor  of  his  vendor,  who 
is  unaffected  with  notice  of  such  sale. 
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The  decree  of  the  Chancellor  dismissing  the  bill  must  be 
reversed,  and  a  decree  here  rendered  perpetuating  the  injunc- 
tion at  the  costs  of  the  defendant  Wilson. 

Gibbons.  J.,  not  sitting. 


WINSTON  vs.  WESTFELDT. 

1.  The  doctrine  of  lis  pendens  does  not  apply  to  negotiable  paper. 

2.  An  injunction  in  force  against  the  negotiation  of  a  note,  does  not  destroy  its 

negotiability. 

3.  An  endorsee  who  acqui'-es  a  negotiable  note  before  maturity,  bo7ia  Jide  and 

for  valuable  consideration,  without  notice,  is  not  bound  by  a  decree  in  a  chan- 
cery suit  to  which  his  endorser  was  a  party,  although  he  acquired  the  note 
after  the  rendition  of  the  decree. 

Error  to  the  Circuit  Court  of  Mobile. 
Tried  before  the  Hon.  Lyman  Gibbons. 

Assumpsit  by  George  Westfeldt  against  Augustus  A.  Win- 
ston, on  a  promissory  note  for  $2156yVo  executed  by  said 
Winston  and  others,  dated  June  13, 1848,  payable  three  years 
after  date  to  the  order  of  Jonathan  Bliss,  negotiable  and  pay- 
able at  the  Bank  of  Mobile.  The  plaintiff  declared  as  endor- 
see of  said  Bliss. 

The  facts  proved  on  the  trial,  were  substantially  as  follows : 
The  Tombigbee  Bank  of  Mississippi  held  a  claim  against  one 
Lacy,  which  was  in  the  hands  of  Jonathan  Bliss  for  collection. 
This  claim  was  compromised,  and  the  note  now  sued  on  was 
received  in  part  payment  of  it.  Lacy  being  one  of  the  makers 
of  the  note.  The  Tombigbee  Bank  failed,  and  made  an  as- 
signment of  its  assets  to  one  Murdock,  to  whom  Bliss  deliv- 
ered the  note  in  suit,  having  endorsed  it  in  blank ;  and,  be- 
fore its  maturity,  it  came  to  the  hands  of  Westfeldt  by  pur- 
chase ;  but  from  whom  he  purchased,  does  not  appear.  Be- 
fore Westfeldt's  purchase,  however,  certain  creditors  of  the 
Tombigbee  Bank  had  instituted  proceedings  in  the  Chancery 
Court  of  Sumter,  to  condemn  the  amount  due  on  the  notes 
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received  by  Murdock  from  Bliss  to  the  satisfacti(*n  of  their 
debts.  The  bill  sets  out  the  compromise  of  Lacy's  indebted- 
ness to  the  Bank,  and  alleges  that  the  assignment  to  Murdock 
was  fraudulent.  Lacy,  Bliss,  Murdock  and  the  Bank  are 
made  defendants  to  the  bill ;  and  an  order  was  made,  in  the 
progress  of  the  cause,  enjoining  the  transfer  by  Bliss  of  Mur- 
dock's  notes.  Service  was  perfected  on  the  defendants ;  and 
a  decree  was  rendered,  condemning  the  notes,  and  directing 
the  master  to  ascertain  and  report  the  amount  due  from  Lacy 
to  the  Bank,  and  from  the  Bank  to  the  complainants.  The 
master's  report  under  this  reference  was  made  and  confirmed : 
and,  in  pursuance  of  this  decree.  Lacy  paid  to  the  complain- 
ants the  amount  of  the  note  now  sued  on,  having  been  indem- 
nified. Westfeldt  purchased  the  note  on  the  16th  of  March, 
1850,  a  few  days  after  the  confirmation  of  the  master's  report, 
and  while  said  chancery  suit  was  under  an  order  of  continu- 
ation for  further  proceedings  as  to  other  parties. 

Upon  this  state  of  facts,  the  court  charged  the  jury,  that 
the  plaintiff  was  entitled  to  recover.  Several  other  charges 
were  also  given,  which  it  is  unnecessary  to  state,  as  the  opin- 
ion of  the  court  is  based  upon  this  single  charge,  which  is 
assigned  for  error. 

Hopkins  and  Jones,  for  plaintiff  in  error : 

1.  Chancery  has  jurisdiction  to  restrain,  by  injunction,  the 
transfer  and  negotiation  of  bills  of  exchange  and  other  nego- 
tiable paper.  2  Story's  Equity  238  §  906 ;  ib.  239  §  908 ; 
Eden  on  Injunctions,  ch.  14,  21(),  211 ;  Chitty  on  Bills  119, 
120 ;  Hood  v.  Aston,  1  Russ.  412.  And  the  effect  of  this 
must  be,  to  destroy  its  negotiability ;  otherwise,  the  remedy 
would  be  incomplete.  1  Russ.  412 ;  9  Wheat.  738,  845 ;  7 
Vesey  413. 

2.  Westfeldt  is  not,  in  law,  a  bona  fide  holder ;  he  is  a  hol- 
der with  notice,  being  a  purchaser  pendente  lite.  Lis  'pendens 
is  notice  to  all  the  world.  "  Whoever  purchases  property 
pendente  Ute^  takes  it  subject  to  any  decree  which  may  be  made 
in  respect  to  it  in  the  pending  suit."  6  Barbour  138 :  2  Lead- 
ing Cases  in  Equity  (White  &  Tudors)  154  to  157 :  Metcalf 
V.  Pulvertoft,  2  Yesey  &  B.  200 ;  Murray  v.  Ballou,  1  Johns. 
Ch.  566 ;  Harris  v.  Carter,  3  Stewart  238 ;  Chaudron  v.  Ma- 
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gee,  8  Ala.  570;  Boiling  v.  Carter  &  Womack,  9  ib.  921. 
The  doctrine  of  lis  jJendens  also  existed  in  the  civil  law.  Droit 
Kom.  117 ;  Merlin's  Eepert. 

3.  The  decree  being  rendered  by  a  court  having  jurisdic- 
tion, it  is  conclusive  until  reversed,  whether  right  or  wrong. 
It  cannot  be  collaterally  impeached.  Kichardson  v.  Hobart, 
1  Stewart  500  ;  Wyman  v.  Campbell,  6  Porter  219  ;  Cole  v. 
Connolly,  16  Ala.  280;  Savage  v.  Benham,  17  ib.  119;  Cox 
V.  Davis,  ib.  714;  Lightsey  v.  Harris,  20  ib.  409. 

4.  Westfeldt  being  the  endorsee  of  Bliss,  and  claiming  as 
such,  the  decree  against  Bliss  is  conclusive  against  him.  A 
judgment  or  decree  is  conclusive  against  parties  and  privies. 
1  Starkie  on  Ev.  194,  219;  17  Mass.  367;  6  Porter  219;  18 
Ala.  241. 

5.  AVhen  things  are  shown,  at  any  time,  to  have  existed  in 
a  certain  state,  they  are  presumed  to  continue  so  until  the  con- 
trary is  shown.  The  note  is  shown  to  have  passed  to  Mur- 
dock  in  March,  1848,  and  it  must  be  presumed  to  have  re- 
mained in  his  possession  until  Westfeldt  acquired  it.  Best  on 
Presumptions,  186,  (47  Law  Library  119 ;)  3  Starkie  on  Ev. 
1252. 

6.  A  party  cannot  contradict,  by  evidence,  a  fact  which  he 
has  alleged  or  admitted  by  his  pleading.  2  Starkie  on  Ev. 
29.  So  Westfeldt,  having  stated  in  his  declaration  that  Bliss 
endorsed  the  note  to  him,  is  concluded  by  the  statement,  and 
the  defendant  could  not  be  required  to  prove  that  fact. 

7.  The  court  erred,  in  charging  that  the  burthen  of  proof 
was  on  the  defendant  to  show  when  and  from  whom  iDlaintiff 
acquired  the  note.  The  onus  of  proving  this  was  on  plaintiff, 
because :  1 .  He  had  alleged  in  his  declaration  that  he  ac- 
quired it  from  Bliss,  who  was  a  party  to  the  chancery  suit ; 
2.  When  a  note  is  shown  to  have  been  fraudulently  or  ille- 
gally put  in  circulation,  it  is  on  the  plaintiff  to  show  how  and 
when  he  acquired  it.  Thompson  v.  Armstrong,  7  Ala,  256 ; 
Marston  v.  Forward,  5  ib.  849  ;  Boyd  v.  Mclvor,  11  ib.  822. 

8.  It  is  insisted,  that  the  proof  was  sufficient  and  conclu- 
sive to  show  that  plaintiff  acquired  the  note  after  lis  pendens, 
and  directly  or  indirectly  from  a  party  to  the  chancery  suit ; 
but  if  it  was  not,  there  was  certainly  strong  evidence  to  that 
effect ;  and  if  the  evidence  left  that  point  doubtful,  the  court 
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erred  in  taking  the  question  of  fact  from  the  jury,  and  charg- 
ing that  plaintiff  was  entitled  to  recover.  It  is  only  where 
there  is  no  conflict  or  doubt  in  the  evidence,  that  the  court 
can  thus  charge. 

P.  Phillips,  contra: 

The  fact  that  Westfeldt  gave  less  than  the  amount  due  up- 
on the  note,  at  the  date  of  his  purchase,  does  not  divest  him 
of  the  character  of  a  bona  fide  liolder.  It  is  true,  that  decis- 
ions are  numerous,  that  when  the  note,  as  between  the  maker 
and  the  payee,  has  no  real  existence,  so  that  the  payee  could 
not  maintain  a  suit  thereon,  a  sale  of  the  note  for  a  less  sum 
than  is  due  upon  it  has  been  regarded  as  affected  by  the  stat- 
ute of  usury.  But  here  the  note  has  a  hmia  fiide  existence;, 
it  is  founded  upon  a  real  transaction ;  and  Bliss,  the  payee, 
could  have  sued  thereon.  It  was,  therefore,  as  much  the 
subject  of  a  sale,  as  chattels  ordinarily  are ;  and  the  price 
paid  for  it  concerned  only  the  buyer  and  seller,  and  in  no  wise 
affected  the  character  of  the  transfer.  The  necessities  of 
commerce,  at  a  very  early  period,  led  to  the  use  of  bills  of 
exchange.  The  constitute  the  medium  through  which  its 
vast  operations  are  carried  on.  Hence,  in  all  civilized  nations, 
laws  are  passed  inviting  the  greatest  confidence  in  their  in- 
tegrity. Such  is  the  sanctity  which  a  wise  policy  has  thrown 
around  the  hona  fide  holder  of  such  paper,  that  his  right 
thereto  will  be  maintained,  though  he  claims  through  one 
who  obtained  it  by  "  fraud,  theft,  or  robbery.  Eoberson  v. 
Smith,  18  A.  R.  220 ;  43  Law  Library,  Smith's  Leading 
Cases,  362 ;  Burrows  1527.  In  no  other  species  of  property 
can  the  owner  be  deprived  of  his  right  by  such  means ;  nor  a 
purchaser  acquire  a  perfect  title,  from  one  who  possesses 
none.  Again ;  when  such  a  paper  is  sued  on,  it  imports  a 
consideration ;  and  the  holder  is  never  called  on,  even  to 
prove  how  he  acquired  it,  until  the  defendant  has  made  out  a 
pHmo.  facie  case,  showing  that  the  note  had  been  obtained 
from  him,  or  some  intermediate  party,  by  fraud  or  force;  or 
that  it  had  been  lost;  or  that  it  was  originally  infected 
with  illegality.     Byles  on  Bills,  87. 

The  plaintiff  in  this  case,  occupying  the  position  of  a  bond 
fide  holder,  and  the  proof  having  gone  further,  in  showing  the 
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time  he  aoqaired  it,  and  the  consideration  paid  for  it,  the  stat- 
ute having  placed  notes  payable  in  Bank  upon  the  same 
footing  as  bills  of  exchange,  he  could  not  be  defeated  bj  anj 
defence  whatever. 

While  the  defendant  admits,  that  if  the  transfer  had  been 
the  result  of  robbery,  the  plaintiff  would  still    have  a  good 
title,  yet  he  insists,  that  the  filing  of  the  bill  in  Sumter  coun- 
ty, and  the  proceedings  thereon,  destroy  his  right.     But  it  is 
denied  that  the  rule  of  lis  pendens  applies  to  negotiable  paper. 
The  earliest  trace  of  it  is  to  be  found  in  the  common  law. 
In  Croke's  Eliz.  it  is  said,  that  after  a  writ  in  a  real  action  is 
sued  out,  he  who  purchases  the  estate  is  guilty  of  champerty, 
according  to  the  statute  of  Edward.     Arundel  v.   Arundel, 
p.  677.     The  rule  had  no  place  in  the  Equity  Jurisprudence, 
until    it  was    introduced    by   Lord  Bacon.     Lord   Bacon's 
Works,  12th  rule.     By  reference  to  the  language  of  said  rule 
it  will  be  found   to  use  the  word  "purchase,"  and  from  its 
whole  tenor  it  will  be  seen  to  apply  to  cases  involving    land 
only.     All  the  authorities  concur  in  the  declaration,  that  it 
was  introduced  in  analogy  to  the  rule  at  common  law  in  a 
real  action.     In  one  of  the  earliest  cases  applying  this  rule, 
it  was  said  by  the  Chancellor,  that  it  had  been  suggested  very 
properly  that  some  plan  should  be  adopted  for  making  a 
register  of  all  bills  involving  the  title  to  real  estate,  so  that 
those  who  desired  to  purchase  lands,  might  have  the  means 
of  ascertaining  whether  they  were  the  subject   of  litigation. 
Anonymous,  1  Vern.  318.     Notwithstanding  the  court,  in  this 
case,  took  time  to   consider, — nothing   was  done;  and  pur- 
chasers of  real  estate  in  England  remained  subject  to  the  haz- 
ard of  lis  pendens,  until  the  2d  of  Victoria ;  which  enacts,  lis 
pendens  shall  not  operate  as  notice  against  purchasers,  with- 
out being  properly  registered.     Quoted  71  Law  Library,  143. 
There  is  no  case  to  be  found  in  the  English  or  American 
decisions  where  this  doctrine  has  been  extended  to  negotia- 
ble paper.     On  the  contrary,  one  of  the  ablest  of  English 
elementary  writers,  makes  this  emphatic  declaration :  "  There 
is  no  case,  in  which  equity   has  determined   the  property  of 
goods  to  be  affected  by  reason  of  a   lis  pendens^   where  pos- 
session is  the  principal  evidence  of  ownership,  as  of  personal 
chattels."     Powell  on.  Mort.   2  vol.  616.     And  Chancellor 
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Kent,  who  was  disposed  to  extend  the  doctrine  to  bonds,  and 
choses  in  action  not  negotiable,  says :  "  As  to  cash,  or  nego- 
tiable paper,  not  due,  or  perhaps  moveable  personal  proper- 
ty, such  as  horses,  cattle,  grain,  &c.,  I  am  not  prepared  to 
say,  the  rule  is  to  be  carried  so  far  as  to  afifect  such  sales. 
The  safety  of  commercial  dealing  would  require  a  limitation 
of  the  rule."  Murray  v.  Lilburne,  2  John.  Chan.  444.  There 
might  be  some  reason  in  applying  the  doctrine,  as  Chancellor 
Kent  proposed,  to  "  choses  in  action ;''  for  these,  by  the  pol- 
icy of  the  common  law,  were  not  assignable,  and  therefore 
the  filing  of  the  bill  would  give  a  right  upon  the  maxim 
"first  in  time,  first  in  right.  Co.  Litt.  114;  Hinton  v. 
Nelmes,  13  A.  E.  227.  For  further  reference  as  to  the  ori- 
gin of  this  doctrine,  and  its  application  both  in  the  courts  of 
England  and  this  country,  see  Murray  v.  Ballou,  1  Johns. 
Ch.  531 ;  Newman  v.  Chapman,  2  Eand.  102 ;  Murray  v. 
Blackford,  1  Wend.  593 ;  Tongue  v.  Morton,  6  Harris  &  J. 
23;  Brightmanv.  Brightman,  1  Rhod.  I.  120;  Viner's  Abrg. 
15  vol.  128 ;  Metcalf  ^^  Pulvertorft,  2  Ves.  &  B.  204 ;  Co- 
lombus  V.  Slim,  18  Eng.  C,  L.  436;  Le  Neve  v.  Le  Neve, 
Note,  71  Law  Lib.  143. 

It  is  not  denied  that  chancery  will  entertain  jurisdiction  to 
enjoin  the  transfer  of  a  negotiable  note,  in  proper  cases,  as 
was  quoted  from  Story's  Eq.  Juris,  and  in  the  case  from  1 
Buss.  But,  if,  in  defiance  of  the  injunction,  negotiable  paper 
is  transferred  to  a  bona  fide  holder,  the  only  effect  would  be 
to  give  the  complainant  in  the  bill  the  redress  to  be  found 
in  the  authority  of  the  Court,  to  imprison  the  defendant  un- 
til he  paid  the  amount  of  the  note  transferred,  or  so  much  as 
would  satisfy  the  complainant's  demand,  or  to  sequester  his 
estate.  Johns  v.  Davis,  2  Rob.  Virg.  Rep.  729.  And  this  is 
all  that  is  meant  by  the  Lord  Chancellor  in  the  case  from 
Russel,  when  he  speaks  of  the  "  more  effectual  remedy  by  ia- 
junction  ;"■  and  it  may  be  further  remarked,  that  if  the  doc- 
trine of  lis  pe^ndens  applied,  there  was  no  necessity  for  an  in- 
junction. But  the  Chancellor  says,  that  lis  pendens  was  far 
from  such  a  security  as  a  prudent  man  would  desire  to  have. 
None  of  the  cases  cited  by  defendant  go  further  than  to  sus- 
tain the  jurisdiction  of  the  Court  of  Chancery;  they  do  not 
declare  that  the  ne  gotiability  of  the  instrument  is  thereby 
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destroyed.  In  the  case  of  Jervis  v.  White,  an  injunction 
had  been  granted  against  White ;  and  a  motion  was  made  to 
extend  it  to  the  defendant,  Bolt,  who  had  received,  pending 
the  injunction,  a  bill  from  White,  in  the  partnership's  name, 
for  an  individual  debt  of  White  to  him.  Mansfield,  of  coun- 
sel, contended  upon  the  grossness  of  this  case ;  and  that  the 
negotiation  of  this  bill  was  a  contempt ;  and  that  it  was  a 
case  of  lis  pendens.  Lord  Eldon  granted  the  motion  to  ex- 
tend the  injunction,  remarking,  '•  I  say  nothing  as  to  the  lis 
pendens  applying  to  negotiable  security,"  and  the  bill  was  or- 
dered to  be  deposited,  to  await  the  trial  "  upon  the  honafdes 
with  which  Bolt  received  this  bill."     7  Vesey  413. 

But  suppose  the  doctrine  to  apply  to  negotiable  paper,  the 
burden  of  proof  was  with  the  defendant,  to  show  that  West- 
feldt obtained  the  note  from  one  of  the  defendants  to  this 
bill,  and  there  is  not  any  proof  of  this.  5  Leigh  664 ;  New- 
man V.  Chapman,  2  Rand.  93 ;  6  B.  Muuroe  446. 

The  suit  must  also  affect  the  estate,  and  not  merely  money 
secured  on  it.  It  must  act  directly,  and  not  collaterally. 
Worsley  v.  Earl  Scarboro,  3  Atkyns  392. 

But  even  in  cases  where  this  doctrine  has  always  been  ap- 
plied, the  rule  laid  down  in  Sorrell  v.  Carpenter  has  uniform- 
ly been  acted  upon,  to  wit,  that  as  "against  a  bona  fide  pur- 
chaser, who  bought  pendente  lite,  without  actual  notice,  the 
rule  is  considered  a  hard  case  in  equity ;  and  although  the 
court  cannot  refuse  its  aid  against  him,  yet  the  plaintiff  is  by 
no  means  a  favorite ;  and,  therefore,  if  he  make  a  slip  in  his 
proceedings,  the  court  will  not  assist  him  to  rectify  a  mis- 
take. 2  Pierre  Wms.  482  ;  Sugden  on  Vendors,  537,  183. 
In  the  bill  filed  by  Smith  k  Hair,  this  note  is  misdescribed 
in  every  particular,  as  to  its  date,  the  year  in  which  it  was 
payable,  the  amount,  and  the  endorsers.  And  the  orders 
and  decrees  all  refer  to  the  note  set  out  in  the  bill.  The  only 
instance  to  be  found  in  this  State,  where  lis  pendens  was  held 
to  be  applicable  to  any  but  real  property,  is  the  case  of  Boil- 
ing V.  Carter,  where  it  will  be  observed,  that  the  point  is  nei- 
ther made  by  counsel  nor  considered  by  the  court ;  but  it 
was  assumed  to  apply  to  a  case  of  mortgage  of  a  slave.  9  A. 
R.  923. 

There  is  still  another  ground  fatal  to  the  defence  in  this 
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case,  even  upon  the  supposition  that  the  doctrine  was  appli- 
cable; and  that  is,  that  the  Court  of  Chancery  of  Sumter 
had  no  jurisdiction  over  the  non-resident  defendants.  Sto- 
ry's Eq.  PL,  §  81.  The  statute  conferring  jurisdiction,  limitB 
it  to  cases  where  the  "  transaction  "  &c.,  took  place  in  this 
State.  Holman's  Heirs  v.  Bank  Norfolk,  12  A.  R.  422; 
Grlover  v.  Glover,  16  A.  R,  447.  There  is  no  statement  in 
the  bill  which  brings  any  of  the  absent  defendants  within  the 
limitations  of  the  statute ;  and  it  is  from  an  absent  defendant 
it  is  alleged  the  plaintiff  obtained  the  note.  To  provide  for 
the  case  where  an  absent  or  non-resident  debtor  had  effects 
in  this  State,  a  statute  was  passed  in  1846,  allowing  attach- 
ments in  chancery  to  issue  against  debts,  choses  in  action, 
&c.;  but  it  expressly  provides,  that  it  shall  not  apply  to  any 
"  debt  due  by  bill  of  exchange,  drafl  or  promissory  note,  ne- 
gotiable and  payable  in  Bank,  and  not  past  due,  or  by  bank 
check  or  certificate  of  deposit."  Pamphlet  Acts,  1846,  p.  19. 
This  act  is  in  perfect  harmony  with  the  arguments  and  de- 
cisions relied  upon.  For  if  the  mere  filing  of  a  bill  would 
of  itself  create  a  lis  ^jmcZe/w,  and  condemn  the  note,  why 
object  to  its  being  attached?  The  legislature  has  by  this 
prohibition  vindicated  the  policy  which  gives  the  freeest 
scope  to  commercial  transactions. 

This  objection  is  properly  raised  here;  as  the  jurisdiction 
of  a  court  may  be  inquired  into  in  every  other  court  where 
the  proceedings  of  the  former  are  relied  on,  and  offered  by 
the  party  claiming  the  benefit  of  such  proceedings,  Elliott 
V.  Pearsall,  1  Pet,  341 ;  Lessee  v,  Hickey,  3  How,  762. 

It  is  insisted,  however,  that  the  decree  destroyed  the  nego- 
tiability of  this  note,  and  that  it  became  a  nullity  from  the 
time  of  its  rendition.  But  the  decree  merely  enjoins  the 
defendants  from  receiving,  transferring,  &c.,  the  .lebts  men- 
tioned in  the  bill,  and  orders,  "  that  the  several  debtors,  par- 
ties defendants  to  this  bill,  pay  over  to  complainants,  &c." 
There  was  no  cancellation  of  the  note,  and  the  only  parties 
acted  on  were  the  defendants  to  the  bill.  Now,  Winston, 
who  sets  up  this  plea,  was  no  defendant  in  that  bill,  and  is 
therefore  not  bound  by  that  decree,  or  included  in  it. 

Even  if  the  decree  had  gone  further,  and  acted  upon  the 
note  itself,  this  would  not  have  been  notice,  so  as  to  bind  a 
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subsequent  hona  fide  holder.  2  Sugden  on  Yend.  284.  So 
where  a  decree  had  established,  that  a  certain  slave  was  the 
separate  property  of  a  married  woman,  this  was  held  to  be 
no  evidence,  in  a  contest  between  a  creditor  of  the  husband 
and  the  trustee  of  the  wife.  Branch  Bank  v.  Hodges,  12  A. 
E.  123. 

Neither  chancery  decrees  nor  common  law  judgments,  or 
executions  issued  thereon,  so  bind  as  to  prevent  the  transfer 
of  negotiable  paper  to  an  innocent  holder.  So  our  attach- 
ments at  common  law,  are  held  not  to  apply  to  negotiable  pa- 
per. Mills  &  Co.  V.  Stewart,  12  A.  E.  96;  Enos  v.  Tuttle, 
3  Conn.  27 ;  14  La.  452.  And  the  case  of  Dove  v.  Dawson, 
which  seemed  to  hold  the  contrary  doctrine,  was  upon  a  note 
not  negotiable.     See  Eecord  Book  20,  p.  139 ;  6  A.  E.  713. 

It  is  therefore  evident  that  the  charge  of  the  court  was 
more, favorable  to  the  defendant  below,  than  the  law  justified. 
It  admitted  the  application  of  the  doctrine  to  the  case  before 
the  court,  but  declared  that  there  was  no  evidence  to  show 
that  Westfeldt  had  obtained  the  note  from  Murdock,  after  he 
had  been  made  a  party  to  the  bill.  It  will  be  seen  that  the 
only  witnesses  examined.  Bliss  and  Eussel,  give  no  evi- 
dence to  this  point.  The  former  states  that  he  passed  away 
the  assets  of  the  Bank  to  the  assignees,  in  March,  1848.  The 
statement  in  the  master's  report  is  relied  on,  to  show  that  the 
note  was  in  possession  of  Murdock  after  the  filing  of  the  bill. 
But  this  inquiry  was  not  referred  to  the  master,  and  if  it  had 
been,  it  is  no  evidence  of  the  fact ;  as  to  this  case,  it  would 
be  "  res  inter  alios  acta.''''  The  proceedings  were  evidence  to 
show  the  pendency  of  the  suit ;  but  the  fact  stated  in  the  an- 
swers or  reports  are  not  evidence,  but  must  be  proved  aliunde. 
Greenlf.  Evid.  §  538-9 ;  Adams  v.  McMillan,  7  Port.  84. 

Again:  judgments  and  decrees  are  evidence  only  against 
"parties and  privies."  Westfeldt,  it  is  admitted,  is  no  "par- 
ty;" and  whether  he  was  a  "privy  "  to  the  suit,  is  the  point 
of  litigation. 

It  is  now  upwards  of  two  hundred  years  since  Lord  Bacon 
introduced  this  rule  of  lis  pendens  into  the  Chancery  Court  of 
England,  and  no  case  has  yet  been  decided  that  invades  the 
great  policy  which  everywhere  has  thrown  its  shield  over 
commercial  transactions.     There  is  nothing  to  induce  the  be- 
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lief  that  the  Supreme  Court  of  Alabama  will  dififer  with  the 
determination  made  by  the  learned  Kent,  that  "  the  safety  of 
commercial  dealings  requires  a  limitation  of  the  rule." 

GOLDTIIWAITE,  J.— The  note  sued  on,  at  the  time  of 
the  purchase  by  Westfeldt,  was  the  subject  of  controversy  in 
the  Chancery  Court ;  and  the  first  question  is,  whether  these 
proceedings  operated  as  notice  to  him ;  or,  in  other  words, 
does  the  doctrine  of  lis  pendens  apply  to  negotiable  paper  ? 
This  is  entirely  a  new  question  with  us ;  and,  so  far  as  we  can 
learn,  has  never  been  directly  decided  by  any  court.  The 
doctrine,  as  it  prevails  at  this  time,  seems  to  have  had  its  ori- 
gin in  the  common  law  rule  which  obtained  in  real  actions, 
where,  if  the  defendant  aliened  during  the  pendency  of  the 
suit,  the  judgment  in  the  real  action  overreached  the  aliena- 
lion,  and  the  chancery  ordinance  of  Lord  Bacon,  which  pro- 
vided "that  no  decree  bindeth  any  that  cometh  in  ho%a  fide 
by  conveyance  from  the  defendant,  before  the  bill  is  exhibited, 
and  is  made  no  party  by  bill  or  order ;  but  when  he  comes  in 
pendente  lite,  and  while  the  suit  is  in  full  prosecution,  and 
without  any  color  of  allowance,  or  privity  of  court,  there 
regularly  the  decree  bindeth.  But  if  there  were  any  inter- 
missions of  suit,  or  the  court  made  acquainted  with  the  con- 
veyance, the  court  is  to  give  order  upon  the  special  matter 
according  to  justice."     Lord   Bacon's   Works   2    vol.   479. 

From  the  use  of  the  term  "conveyance,"  we  think  that  the 
framer  of  this  ordinance  had  in  view  its  application  to  real 
property  only,  and  that  it  was  intended  simply  to  operate  as 
an  adoption  in  the  Court  of  Chancery  of  the  common  law 
rule  which  we  have  referred  to;  and  this  idea  is  supported  by 
Mr.  Powell,  who,  in  his  work  on  Mortgages,  (2  vol.  618)  says: 
"  There  is  no  case  in  which  equity  has  determined  the  pro- 
perty in  goods  to  be  affected  by  reason  of  a  lis  pendens,  where 
possession  is  the  principal  evidence  of  ownership,  as  of  per- 
sonal chattels."  Chancellor  Kent  also,  while  he  admits  that 
the  rule  is  well  established,  and  applies  it  without  hesitation 
to  a  sale  of  bonds  and  mortgages,  as  being  outside  of  the  or- 
dinary course  of  traffic,  and  always  understood  to  be  subject 
to  certain  equities,  (Murray  v.  Lilburn,  2  John.  Ch.  441,  444,) 
expresses  a  serious  doubt  whether  it  applies  to  money  or  com- 
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mercial  paper  not  due,  and  some  question  as  to  its  application 
to  moveable  personal  property-' — such  as  horses,  cattle,  grain, 
&c.  The  Vice  Chancellor,  in  Scudder  v.  Van  Amburgh,  4 
Ed.  29,  while  he  "  inclines"  to  the  opinion  that  the  rule  ap- 
plied to  personal  property,  admits  that  the  question  is  not  de- 
cided. In  our  own  court,  in  the  case  of  Boiling  v.  Carter,  9 
Ala.  921,  the  rule  was  applied  to  slaves ;  but  the  weight  of 
that  case  as  authority  is  somewhat  diminished,  by  the  fact, 
that  the  point  was  not  made,  and  not  alluded  to  by  the  court. 
It  is,  to  say  the  least,  highly  improbable  that  a  question  of 
this  novel  and  important  character  should  have  passed  "  sub 
silentio,''''  had  the  attention  of  the  court  been  directed  to  it. 

The  question  though,  here,  is  not  whether  the  rule  applies  to 
personal  property,  but  whether  it  holds  as  to  negotiable  paper 
transferred  before  maturity.  Lord  Eldon  evidently  doubted 
it  in  Jervis  v.  White,  7  Ves.  418, 414 ;  and  from  the  cautious 
manner  in  which  he  expresses  himself,  in  the  last  paragraph 
of  Hood  V.  Aston,  1  Russ.  412,  more  than  twenty  years  after- 
wards, we  do  not  think  he  had  fully  resolved  this  doubt. 
The  leaning  of  Chancellor  Kent  was  against  it,  on  the  ground 
that  the  safety  of  commercial  dealing  required  a  limitation  of 
the  rule ;  and  it  must  be  acknowledged  that  there  is  great 
force  in  the  reason.  Negotiable  paper,  representing,  as  it  does 
in  almost  all  civilized  nations,  a  very  large  proportion  of  the 
commercial  ojjerations,  and  serving,  to  a  great  extent,  as  the 
representative  of  mone}^,  is  justly  a  favorite  of  the  law,  and 
enjoys  immunities  and  privileges  which  are  extended  to  no 
other  species  of  contracts.  The  tendency  of  the  courts  has 
been  to  uphold  this  description  of  paper,  in  the  hands  of  the 
hona  fide  holder,  against  every  species  of  defence  which  might 
exist  as  between  the  original  parties.  The  credit  and  confi- 
dence due  to  it  must  be  impaired,  if  the  buyer  was  required 
to  examine  the  courts  of  every  county  in  the  State  before  he 
could  be  sure  of  his  purchase;  and  such  would  necessarily  be 
the  case,  if  the  doctrine  of  lis  pendens  applied  to  it.  There 
are  no  adjudications  to  force  us  to  this  extremity;  the  strong- 
est considerations  of  public  policy  seem  to  forbid  the  exten- 
sion of  the  rule  to  money  or  bank  bills ;  and  we  think  that 
commercial  paper,  as  the  representative  of  money,  should 
stand  on  the  same  footing  in  this  respect. 
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Neither  does  the  fact,  that  an  injunction  against  negotiating 
the  note  was  in  force,  destroy  its  negotiability.  We  do  not 
understand  any  of  the  authorities  to  go  to  that  length ;  and 
the  same  reasons  exist  to  sustain  it  in  the  hands  of  a  bona 
fide  holder,  as  in  the  case  of  lis  pendens.  The  party,  it  is  true, 
would  be  placed  by  the  injunction  in  a  better  condition,  as 
the  Chancellor  could  commit  for  the  breach,  until  the  party 
who  negotiated  the  note  had  got  it  back  into  his  posses- 
sion, or  paid  the  amount  due  upon  it;  but  the  injunction 
could  not  operate  to  destroy  the  qualities  which  the  law  at- 
taches to  the  instrument  itself. 

It  is,  however,  urged  on  the  part  of  the  plaintiff  in  error, 
that  as  Westfeldt  sues  as  the  endorsee  of  Bliss,  and  the  evi- 
dence shows  that  he  did  not  become  the  holder  of  the  note 
until  after  the  rendition  of  the  decree  against  Lacy,  he  is 
bound  by  it,  as  the  privy  of  Bliss,  who  was  a  party  defendant 
to  the  chancery  proceeding.  It  is  true,  as  a  general  rule,  that 
a  judgment  or  decree  is  binding  on  parties  and  privies;  but, 
technically  speaking,  there  can  be  no  privity,  where  there  is 
not  an  identity  of  interest.  1  Green.  Ev.  523  §  190.  Usu- 
ally, as  the  assignee  of  a  chose  in  action  takes  it  subject  to 
all  the  equities,  he  has  precisely  the  same  interest  as  the  as- 
signor ;  but  this  is  not  the  case  with  negotiable  paper,  taken 
before  maturity,  for  value,  and  without  notice.  The  holder, 
under  such  circumstances,  may  have  very  different  rights  from 
the  party  from  whom  he  received  it,  and  can  recover  while 
his  assignor  could  not.  This  is  the  case  here.  Neither  Bliss 
nor  Murdock  could  recover,  because  they  are  not  bona  fide 
holders,  while  Westfeldt,  upon  the  evidence,  must  be  regard- 
ed as  such ;  and  in  this  respect,  his  interest  is  not  identical 
with  theirs,  and  he  is  not  bound  by  the  decree. 

Our  decision  upon  these  points  is  conclusive  of  the  case, 
and  renders  it  unnecessary  to  consider  any  of  the  other  ques- 
tions presented  in  argument. 

The  judgment  is  affirmed. 

Gibbons,  J.,  not  sitting. 
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GANAWAY  vs.  THE  STATE. 

1.  When  an  indictment  is  lost  or  destroyed,  it  cannot  be  substituted  on  satisfaetory 
proof  to  the  court  of  a  copy,  (Justices  Goldthwaite  and  Gibbons  dissenting.) 

Error  to  the  City  Court  of  Mobile. 
Tried  before  tlie  Hon.  Alex.  McKinstry. 

The  plaintiff  in  error  was  indicted,  at  the  September  term, 
1860,  of  the  City  Court  of  Mobile,  for  an  assault  and  battery 
on  one  Isabella  King.  The  cause  was  continued  for  several 
successive  terms ;  and  at  the  February  term,  1852,  the  solici- 
tor for  the  State  moved  the  court  for  leave  to  substitute  a 
copy  of  the  indictment  for  the  original  which  had  been  lost 
or  destroyed.  The  minute  entry  in  the  record  recites,  that  it 
was  satisfactorily  proved  to  the  court,  by  the  testimony  of  the 
clerk  of  the  court  and  the  late  solicitor  by  whom  the  indict- 
ment was  drawn,  that  the  paper  offered  was  a  correct  copy  of 
the  original  indictment,  which  had  been  returned  into  court 
by  a  regular  grand  j  ury,  and  had  been  lost  or  destroyed ;  and 
that  the  defendant  had  had  two  days'  notice  of  the  motion, 
and  that  the  copy  proposed  to  be  substituted  was  then  filed 
in  court.  The  court  granted  the  motion,  and  the  defendant 
was  tried  on  the  substituted  copy. 

The  ruling  of  the  court  in  allowing  the  substitution,  is 
now  assigned  for  error,  with  other  matters  which  it  is  unne- 
cessary to  notice. 

Geo.  N.  Stewart  and  C.  W.  Eapier,  for  plaintiff'  in  error : 
It  was  error  to  substitute  an  indictment  for  that  which  was 
lost.  The  general  rule,  that  a  court  has  power  to  supply  the 
loss  of  papers  in  a  cause  before  it,  does  not  apply  to  indict- 
ments. An  indictment  is  something  more  than  an  ordinary 
record  of  the  court  in  which  it  is  filed.  It  does  not  originate 
therein,  as  other  proceedings.  Its  existence  and  vitality  de- 
pend upon  its  being  the  solemn  act  of  a  grand  jury.  The 
court  has  no  power  over  it,  to  add  to,  subtract  from,  or  alter 
it  in  any  material  part. 
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The  statutes  of  jeofails  have  never,  either  in  this  country 
or  in  England,  been  held  to  apply  to  indictments.  2  Hale's 
Pleas  of  the  Crown,  193 ;  8  Mass.  65 ;  13  Pick.  200 ;  13 
Smedes  &  M.  259. 

The  substitution  of  an  indictment  should  not  be  allowed, 
because  the  defendant  has  the  right  not  to  be  subjected  to 
trial,  in  a  criminal  case,  except  on  the  immediate  and  formal 
charge  of  a  grand  jury,  made  in  the  manner  prescribed  by 
law;  and  also,  because  he  has  the  right  to  object  to,  and  take 
advantage  of  any  defects  in  words  or  substance  of  the  indict- 
ment as  found  by  the  grand  jury,  without  amendment  by  the 
court;  and  this  he  cannot  do,  if  a  newly  framed  indictment, 
reformed  by  the  solicitor,  may  be  brought  against  him.  See 
Wharton's  Criminal  Law  128 ;  10  New  Hamp.  558. 

Percy  Walker,  contra: 

There  was  no  error  in  allowing  the  substitution  for  the  lost 
indictment.  This  court  has  repeatedly  held,  that  the  Circuit 
Courts  have  the  power  to  supply  a  new  record,  where  the 
original  has  been  lost ;  and  that  this  power  is  independent  of 
express  legislation.  8  Porter  309 ;  19  Ala.  710,  and  cases 
there  cited.  In  the  case  of  McLendon  v.  Jones,  8  Ala.  298, 
it  is  said  that  the  authority  exists  in  virtue  of  the  full  and 
plenary  powers  with  which  these  courts  are  invested,  "  to  ad- 
minister ample  justice  to  all  persons  according  to  law." 
Clay's  Digest  294  §  29.  All  that  is  required  is,  proof  of  the 
loss,  and  that  notice  has  been  given  to  the  party  to  be  affected. 
The  above  ruling  is  a  general  one.  4  Iredell  81 ;  1  Richard- 
son 520;  1  Pick.  109;  23  ib.  184;  18  ib.  176;  6  Yermont 
395 ;  3  John.  448 ;  1  Caines  496;  3  Hen.  &  Mun.  237. 

Under  the  statutes  organizing  the  City  Court  of  Mobile,  its 
jurisdiction  is  as  extensive  as  that  of  the  Circuit  Courts,  ex- 
cept as  to  real  actions. 

There  is  no  reason  why  this  power  of  substitution  should 
be  restricted  to  civil  cases,  nor  can  authority  be  found  for  such 
restriction  ;  on  the  contrary,  it  has  long  been  settled,  that,  if 
any  part  of  the  proceedings  in  criminal  cases  be  stolen  or  lost, 
the  deficiency  may  be  supplied  by  a  new  entry.  1  Chitty's 
Criminal  Law  722 ;  1  Strange  140 ;  2  ib.  833,  1077,  1264 ;  3 
Caines  104.     The  manner  of  supplying  the  record  in  England, 
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is  different  from  the  one  adopted  in  this  case ;  but  that  does 
not  affect  the  question. 

PHELAN,  J. — The  court  below  allowed  an  indictment, 
which  has  been  lost  or  destroyed,  to  be  substituted  by  satis- 
factory proof  of  a  copy. 

The  right  of  a  court  to  supply  or  substitute  any  part  of  the 
record,  which  has  been  lost  or  destroyed,  in  a  civil  case,  is 
acknowledged,  and  the  reason  for  it  is  satisfactory.  Wilker- 
son  V.  Branham,  5  Ala.  608. 

It  may  be  said,  there  is  no  good  reason  for  the  right  to  sub- 
stitute a  part  of  the  record  in  a  civil  case,  which  will  not 
apply  with  equal  or  nearly  equal  force  in  a  criminal  proceed- 
ing. In  respect  to  other  parts  of  the  record  or  proceedings, 
even  in  a  criminal  case,  we  are  not  now  called  upon  to  decide 
that,  in  fact,  the  same  rule  does  not  apply.  But  the  question 
here  is,  can  an  indictment  be  substituted  before  trial  ? 

No  authority,  strictly  in  point,  as  we  conceive,  either  Eng- 
lish or  American,  has  been  shown,  going  to  this  extent;  and 
they  have  been  examined  with  some  care. 

An  indictment  in  a  criminal  proceeding,  it  is  argued,  stands 
in  place  of  a  declaration  in  a  civil  suit,  and  is  regulated,  to  a 
great  extent,  by  the  rules  which  govern  declarations ;  and 
where  is  the  reason  for  admitting  the  former  to  be  supplied 
by  copy,  if  lost,  which  does  not  hold  good  as  respects  the 
latter  ?  It  is  not  the  mere  paper  that  constitutes  the  accusa- 
tion, but  the  contents  of  that  paper.  The  paper  may  be  de- 
stroyed ;  but  the  thing — the  accusation  lawfully  preferred — 
will  remain  as  before.     This  is  not  conceded  to  the  full  extent. 

In  criminal  proceedings,  we  are,  in  many  cases,  bound  by 
settled  principles  of  law  and  practice,  to  consider  not  only 
that  which  abstractly  exists,  but  a  certain  visible,  external 
form  as  essential  to  the  legal  existence  and  sufl&ciency  of  the 
thing  itself  For  instance,  what  authority  in  law  will  protect 
an  officer  in  arresting  my  person  on  a  criminal  charge,  or  re- 
quire of  me  to  submit  to  the  arrest  ?  Will  a  copy  of  a  war- 
rant do  ?  Not  at  all.  It  must  be  the  original,  lawful  warrant 
itself,  which  I  have  a  right  to  call  for  and  inspect.  This  rule, 
we  are  inclined  to  think,  has  been  commonly  applied  to  in- 
dictments.    The  prisoner  has  been  supposed  to  have  a  right  to 
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have  an  inspection  of  the  indictment  found,  and  to  be  arraign- 
ed on  that  only. 

But  conceding  that  a  declaration  and  an  indictment  are 
alike  in  many  respects,  in  some  other  respects  there  is  a  very 
marked  difference  between  them.  In  their  origin  this  is  stri- 
kingly so.  A  declaration  is  a  statement  of  his  cause  of  action, 
made  by  the  party  himself,  or  his  counsel,  not  under  oath. 
An  indictment  is  a  statement  of  the  facts  which  constitute  the 
alleged  offence  against  the  public,  on  the  part  of  the  accused, 
made  under  oath  by  a  grand  jury,  and  which,  to  be  good  in 
law,  must  have  certain  formalities ;  and,  by  the  constitution  of 
this  State,  even  certain  words  are  essential.  The  one  is  good, 
even  though  it  be  not  signed  by  counsel.  The  other  is  noth- 
ing, if  it  does  not  bear  the  name  of  the  foreman  of  the  grand 
jury,  and  the  words  "  a  true  bill."  These  are  indispensable 
marks  of  an  indictment.  The  one  may  be  changed  at  plea- 
sure, by  leave  of  the  court.  The  other  cannot  be  altered  or 
changed  in  the  slightest  degree,  by  any  power,  after  it  has 
been  returned  into  court,  and  the  grand  jury  is  discharged. 
The  statutes  of  jeojaih,  which,  in  general  terms,  authorize  cor- 
rections and  amendments  in  process  and  pleadings,  have  never 
been  held  to  apply  to  indictments. 

The  power  of  substitution  is  claimed,  as  a  power  inherent 
in  every  court,  to  supply  such  papers,  or  parts  of  the  record, 
as  may  have  been  lost  by  accident  or  destroyed,  which  con- 
stitute a  necessary  part  of  the  proceedings. 

It  may  be  granted,  that  a  court  has,  and  ought  to  have, 
power  to  supply  copies  or  duplicates  of  all  parts  of  the  record 
or  proceedings  which  emanated  from  it,  or  under  its  authority 
in  the  first  instance ;  because  the  power  which  could  make 
the  original,  ought  to  be,  at  all  times,  able  to  supply  a  copy, 
if  that  be  lost  or  destroyed.  This  power  will  cover  every 
part  of  a  civil  proceeding,  from  the  summons  or  writ  to  the 
judgment  and  execution. 

But  this  power  does  not  embrace  an  indictment.  The  court 
has  no  power  to  make  an  indictment,  or  to  direct  one  to  be 
made.  That  power  resides  exclusively  with  the  grand  jury. 
Admitting,  then,  that  a  court  may  supply  or  substitute  what- 
ever part  of  the  proceedings  it  has  power  to  issue  or  create  in 
the  first  instance,  yet  the  principle  will  not  embrace  an  in- 
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dictment,  because  the  court  has  no  power  to  make  that,  or  to 
direct  it  to  be  made.  In  the  matter  of  preferring  indictments, 
the  grand  jury  are  the  sole  judges,  under  their  oath,  of  the 
propriety  of  their  own  action. 

In  a  civil  proceeding  the  defendant  must  be  in  court,  before 
a  declaration  can  be  filed ;  but  in  a  criminal  proceeding,  the 
indictment  is  very  often  found  and  filed,  before  the  defendant 
is  arrested. 

Now  we  have  decided,  that  a  declaration  may  be  substitu- 
ted without  notice  to  the  defendant,  on  proof  satisfactory  to 
the  court,  upon  the  ground,  that  the  lost  declaration  was  a 
paper  of  the  court.  5  Ala.  688.  If  we  hold  the  same  doctrine 
to  apply  to  an  indictment,  one  may  be  lost  and  substituted 
before  the  defendant  is  arrested,  and  he  may  be  required  to 
plead  to  a  copy  the  contents  of  which  he  did  not  have  an 
opportunity  to  contest. 

In  these  considerations,  or  some  of  them,  may  be  found,  as 
we  conceive,  the  reason  for  the  rule  of  practice,  which  pre- 
vails generally  throughout  this  State,  which  forbids  the  sub- 
stitution of  an  indictment.  The  Mobile  circuit  has  not  uni- 
formly followed  this  rule,  as  we  learn  from  our  brother  Gib- 
bons; but  that  circuit  is  believed  to  form  the  only  exception. 
By  this  rule  of  practice,  the  right  is  conceded  to  the  pris- 
oner to  be  arraigned  on  the  indictment  found  by  the  grand 
jury;  to  have  an  inspection  of  that  identical  paper,  in  order 
to  make  his  objections  to  its  form  or  substance,  if  any  exist. 
The  rule  is  one  which  tends  to  make  solicitors  careful  in  draw- 
ing indictments,  and  clerks  extremely  careful  of  their  safe 
custody.  We  doubt  whether,  on  the  whole,  any  good  would 
be  accomplished  by  overthrowing  a  rule  which  is  productive 
of  these  consequences.  When  an  indictment  is  lost  or  de- 
stroyed, it  can  generally  be  supplied  by  having  a  new  one 
found  by  the  grand  jury. 

We  prefer,  at  all  events,  if  evil  is  likely  to  result  from  the 
established  rule  of  practice,  to  leave  the  legislature  to  provide 
a  remedy. 

It  is  not  necessary  to  notice  the  other  assignments  of  error. 
The  judgment  is  reversed,  and  the  cause  remanded. 

CHILTON,  C.  J.— I  have  looked  through  the  books,  and 
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have  been  unable  to  find  a  single  case  where  an  indictment 
has  been  substituted,  and  a  prisoner  put  upon  his  trial  on  a 
copy.  It  is  manifest,  that  in  many  cases  of  this  kind,  the 
very  important  preliminary  inquiry  would  arise,  what  the 
original  indictment  contained ;  whether  that  which  was  set  up 
as  a  copy,  was,  in  fact,  true ;  and  since  certainty  in  the  ascer- 
tainment of  such  fact,  is  not  attainable,  it  may,  and  doubtless 
would  sometimes  happen,  that  a  party  might  be  put  upon 
trial  even  for  his  life,  when  in  truth  the  grand  jury  had  never 
found  a  bill  of  indictment  for  the  offence. 

In  my  view,  the  law,  while  it  attaches  no  importance  to 
the  mere  paper  on  which  the  indictment  is  written,  neverthe- 
less makes  the  original  indictment  as  returned  by  the  grand 
jury,  the  only  evidence  of  the  charge  against  the  prisoner. 
It  will  not  allow  that  the  prisoner  should  be  put  upon  his 
trial,  upon  a  charge  not  shown  by  an  indictment  returned  by 
the  grand  jury,  but  upon  secondary  proof  as  to  what  the  in- 
dictment contained. 

GIBBONS,  J. — Being  unable  to  concur  in  the  conclusions 
of  the  majority  of  the  court  in  the  present  case,  I  take  this 
occasion  to  state  briefly  the  grounds  of  my  dissent. 

"An  indictment,"  says  Blackstone,  "is  a  written  accusa- 
tion, of  one  or  more  persons,  of  a  crime  or  misdemeanor,  pre- 
ferred to,  and  presented  upon  oath  by  a  grand  jury."  4 
Blackstone  Cora.  302. 

According  to  Mr.  Chitty,  "an  indictment  is  defined  to  be  a 
written  accusation,  of  one  or  more  persons,  of  a  crime,  pre- 
sented upon  oath  by  a  jury  of  twelve  or  more  men,  termed 
a  grand  jury."  In  the  language  of  Lord  Hale,  it  is  "a  plain, 
brief,  and  certain  narration  of  an  ofience  committed  by  any 
person,  and  of  those  necessary  circumstances  that  concur  to 
ascertain  the  fact  and  its  nature."  In  general,  the  rules  and 
principles  of  pleading  with  respect  to  the  structure  of  a  de- 
claration, are  applicable  to  an  indictment;  and,  therefore, 
where  the  criminal  law,  as  to  the  form  of  an  indictment  in  a 
particular  case,  is  silent,  resort  may  be  had  to  decisions  on  the 
requisites  of  pleading  in  civil  actions."     1  Chitty  C.  L.  168. 

"  An  indictment,"  says  Mr.  Wharton,  "  is  a  written  accusa- 
tion of  an  ofience,  preferred  to,  and  presented  upon  oath  as 
50 
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true,  by  a  grand  jury,  at  the  suit  of  the  government." 
Wharton's  Criminal  Law  60. 

According  to  the  opinion  of  a  majority  of  the  court,  as 
just  delivered,  an  indictment  see  ms  to  be  considered  as  some- 
thing more  than  the  mere  evidence  of  a  charge  or  accusation, 
but  is  in  itself  the  charge  or  accusation,  which  can  neither  be 
amended,  nor  its  place  supplied  by  secondary  evidence  on  its 
being  lost ;  whereas,  according  to  the  views  which  I  entertain, 
the  indictment  is  but  the  evidence  of  the  accusation,  forming 
a  part  of  the  record  of  the  cause ;  and  like  any  other  part  of 
the  record,  on  proof  of  its  loss,  its  contents  can  be  proved, 
and  its  place  supplied,  by  secondary  evidence.  The  court 
certainly  has  no  power  to  put  the  defendant  on  trial,  on  an  in- 
dictment different  from  that  which  the  grand  jury  returned; 
but  if  the  court  is  satisfied  that  the  paper  proposed  to  be  sub- 
stituted is  a  true  copy  of  the  lost  original,  where  is  the  injury- 
to  the  defendant  ?  He  is  tried  upon  the  same  charge  that 
was  preferred  by  the  grand  jury,  without  change  or  variation. 
The  vice  of  the  opinion  just  delivered,  I  consider  to  consist 
in  this :  that  it  not  only  makes  the  particular  paper  returned 
to  the  court  by  the  grand  jury  evidence  of  the  accusation, 
but  identifies  the  accusation  more  with  the  paper  itself,  as  a 
material  substance,  than  with  the  particular  form  of  words 
which  it  imports. 

It  is  said,  that  the  statute  of  jeofails  or  amendments  does 
not  apply  to  indictments,  and  this  is  one  of  the  reasons  on 
which  the  opinion  of  the  court  is  based.  On  this  subject  Mr. 
Chitty  says:  "It  seems  to  be  settled,  both  by  the  express  ex- 
ceptions in  the  statutes  of  amendments,  and  the  current  of 
authorities,  that  indictments  are  not  within  their  operations ; 
and  they,  therefore,  stand  upon  the  same  principles,  with  re- 
spect to  amendment,  as  those  to  which  all  pleadings  were  sub- 
ject at  common  law.  And  as  the  indictment  is  the  finding  of 
a  jury  upon  oath,  it  cannot  be  amended  by  the  court,  without 
the  concurrence  of  the  grand  inquest  by  whom  it  is  presented. 
To  this  rule,  however,  there  is  an  exception,  in  case  of  indict- 
ments removed  from  London,  because,  by  the  charters  of  that 
city,  only  the  substance  of  the  record  can  be  removed  from 
it,  and  the  original  remains  a  certain  guide  for  the  amendment; 
and  it  is  the  common  practice,  for  the  grand  jury  to  consent, 
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at  the  time  they  are  sworn,  that  the  court  shall  amend  matters 
of  form,  altering  no  matter  of  substance ;  and  mere  informal- 
ities may,  therefore,  be  amended  by  the  court  before  the  com- 
mencement of  the  trial,  though  it  was  formerly  the  practice 
to  award  process  to  the  grand  jury,  to  come  into  court  and 
amend  them."  Chitty's  Criminal  Law  297.  Thus,  according 
to  this  authority,  mere  formal  matters  can  be  amended  by  the 
court,  without  altering  any  matters  of  substance,  where  the 
leave  to  that  effect  has  been  given  by  the  grand  jury,  when 
they  are  sworn,  or  when  they  return  the  indictment. 

But  I  do  not  consider  the  question  presented  in  the  present 
case  as  one  of  amendment,  but  rather  one  of  substituting,  or 
supplying  a  record  on  proof  that  the  original  is  lost.  The 
present  record  does  not  show  that  the  court  below  amended, 
or  attempted  to  amend,  the  indictment ;  but  it  does  show  that 
the  court,  on  proof  being  made  that  the  original  indictment 
was  lost,  and  also,  that  the  copy  proposed  to  be  substituted 
was  a  true  copy  of  the  original,  ordered  the  said  copy  to  stand 
and  be  substituted  for  the  original.  Now,  if  the  particular 
paper  on  which  the  charge  is  written,  constitutes  the  charge 
or  accusation,  or  if  it  forms  any  material  part  of  said  charge 
or  accusation,  then  the  court  below  undoubtedly  erred ;  but, 
if  the  charge  or  accusation  consists  of  the  words  and  senten- 
ces composing  the  indictment,  and  the  paper  on  which  they 
are  written  is  nothing  more  than  the  medium  of  transmitting 
the  ideas  thus  written  from  the  grand  jury  room  to  the  court, 
then,  I  see  no  reason  why  such  a  paper,  constituting  as  it  does 
a  part  of  the  record,  should  not  be  supplied  by  secondary 
evidence,  on  the  original  being  lost,  as  in  any  other  case  where 
the  record  is  shown  to  be  lost.  It  is  admitted,  that,  in  civil 
proceedings,  the  court  would  have  ample  power  to  supply  a 
declaration,  or  any  other  portion  of  the  record,  on  the  origi- 
nal being  shown  to  be  lost,  and  the  contents  proved.  This 
power  the  court  possesses,  not  from  any  statute  of  amend- 
ments, but  exercises  it  in  administering  a  common  law  right, 
viz :  in  allowing  secondary  evidence  in  proof  of  a  fact,  when 
the  original  is  lost.  I  fully  agree,  as  is  previously  intimated, 
that  the  defendant  has  the  right  to  stand  upon  the  indictment 
found  by  the  grand  jury,  nor  has  the  court  the  power  to  put 
him  upon  trial  upon  any  other  charge ;  and  therefore  the  court 
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should  be  careful  not  to  allow  any  change  to  be  made  in  the 
offence  charged,  in  the  substitution  of  one  paper  for  another 
which  is  lost.     But  when  the  court  is  satisfied  that  the  paper 
proposed  to  be  substituted  is,  in  fact,  a  true  copy  of  the  orig- 
inal, and  when  it  is  in  fact  a  true  copy  of  such  original,  then, 
the  defendant  is  tried,  according  to  my  views,  not  upon  a  new, 
but  upon  identically  the  same  indictment  as  that  returned  by 
the  grand  jury.     True,  the  paper  is  changed ;  but  the  charge, 
the  accusation,  remains  the  same.     It  is  upon  this  principle, 
that  any  record  is  supplied,  on  proof  of  its  loss,  by  secondary 
evidence.     The  admission  of  the  proof  of  a  secondary  char- 
acter, is  not  the  introduction  of  any  amendment  to  the  old 
record,  but  is  simply  completing  the  old  record,  so  as  to  make 
it  speak  the  truth.     In  a  matter  of  as  much  importance  as  in- 
dictments, and  particularly  in  cases  of  felony,  courts  should 
be  extremely  careful  not  to  admit  a  false  copy  to  be  substitu- 
ted for  the  original ;  but  when  the  court  is  satisfied  that  the 
paper  offered  is,  in  fact,  a  true  copy  of  the  orignal,  I  know  of 
no  principle  of  law,  nor  any  good  reason  in  the  nature  of 
things,  which  forbids  such  true  copy  from  taking  the  place  of 
the  lost  original.     The  position  taken  by  the  majority  of  the 
court,  is  not  that  the  court  allowed  the  substitution  of  the 
copy  of  the  indictment  upon  insufficient  evidence  of  its  being 
in  fact  a  true  copy,  but  it  goes  the  full  length,  and  holds  that 
the  original  indictment  being  lost  or  destroyed,  the  prosecu- 
tion of  that  indictment  is  ended  forever.     It  is  from  this  pro- 
position that  I  dissent. 

I  understand  it  to  be  admitted,  as  a  general  rule,  that  lost 
records  may  be  supplied  by  proof  of  the  loss,  and  also  of  their 
contents.  This,  as  a  rule,  is  undeniable.  Vide  Phillips'  Ev. 
387,  et  seq.;  also  Co  wen's  &  Hill's  notes,  1066  to  1075.  Why 
is  it,  then,  that  an  indictment  is  to  be  made  an  exception  to  the 
general  rule  ?  I  know  of  no  reason  whatever,  unless  it  is  the 
one  assumed  by  the  opinion  just  delivered,  that  the  paper  it- 
self returned  by  the  grand  jury  to  the  court,  independent  of 
what  is  written  -upon  it,  forms  a  material  part  of  the  accusa- 
tion or  charge.     To  this  position  I  cannot  give  my  assent. 

Besides,  this  court,  in  the  case  of  John,  a  slave,  v.  The 
State,  2  Ala.  290,  denies  in  eflfect,  as  I  understand  the  deci- 
sion, the  doctrine  asserted  in  the  opinion  of  the  majority  of 
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the  court  In  that  case,  three  persons  were  indicted  for  fel- 
ony, and  one  of  them  changed  the  venue.  The  20th  rule  of 
practice  requires,  on  the  change  of  venue  in  any  case,  that  the 
original  papers  shall  be  sent,  with  a  transcript  of  the  orders, 
&c.,  made  in  the  cause,  to  the  county  where  such  trial  is  to  be 
had  after  the  change  of  venue.  In  this  case,  the  clerk  of  the 
court  where  the  indictment  was  originally  pending,  sent  the 
original  papers  to  the  county  where  one  of  the  defendants  had 
changed  the  venue,  leaving  no  papers  in  the  county  where 
the  indictment  was  still  pending  against  the  other  defendants. 
The  correct  practice  in  such  cases  is  discussed,  and  settled  by 
the  judge  delivering  the  opinion ;  and  he  decides,  that,  in  such 
cases,  the  party  changing  the  venue  is  not  entitled  to  the  orig- 
inal papers,  but  must  be  tried  upon  a  copy  of  the  indictment. 
Here,  then,  is  distinctly  announced  the  proposition,  that  the 
court  has  the  power,  under  the  circumstances  of  that  case,  to 
put  a  defendant  upon  his  trial  upon  the  copy  of  an  indictment 
merely,  notwithstanding  the  original  is  in  existence.  If,  un- 
der the  circumstances  of  that  case,  the  court,  without  any  ex- 
press legislative  authority,  and  in  direct  opposition  to  the  let- 
ter of  the  20th  rule  of  practice,  could  put  a  defendant  upon 
his  trial  upon  a  copy  merely  of  an  indictment,  why,  I  would 
ask,  has  not  the  court  the  power  to  substitute  a  copy  of  an 
indictment  when  the  original  is  lost  ?  The  case  from  2  Ala. 
is  cited  only  for  the  purpose  of  showing  that  the  court  does, 
under  some  circumstances,  possess  the  power  of  substituting 
a  copy  for  the  original  of  an  indictment,  and  of  requiring  the 
defendant  to  go  to  trial  upon  it.  To  that  extent  the  case  is 
undoubted  authority.  This  is  far  enough  for  the  argument  in 
the  present  case,  the  position  of  the  majority  of  the  court  be- 
ing that  the  court,  in  no  case,  has  the  power  to  try  a  defend- 
ant upon  the  copy  merely  of  an  indictment. 

For  the  reasons  above  stated,  I  cannot  concur  in  the  opin- 
ion of  the  court,  just  delivered.  In  my  opinion,  the  judg- 
ment of  the  court  below  was  correct,  and  should  be  affirmed. 

GOLDTII WAITE,  J. — I  concur  in  the  views  expressed  in 
the  foregoing  opinion  of  my  brother  Gibbons. 
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COLVIN  ET  AL.  VS.  OWENS. 

1.  When  a  writ  of  error  is  sued  out  in  tlie  name  of  one  of  the  defendants  "  et 

al.,"  the  abbreviation  cannot,  strictly  considered,  be  construed  to  mean  the 
other  defendants  in  the  cause  below ;  but  under  the  statute  allowing  amend- 
ments of  writs  of  error,  (Clay's  Digest  312  §  39)  the  writ  will  be  considered 
amended,  so  as  to  conform  to  the  actual  facts. 

2.  When  a  bill  is  filed  to  charge  an  undivided  estate  with  the  payment  of  a  debt, 

the  husband  of  a  distributee  is  a  necessary  party  to  the  suit ;  but  if  he  dies 
after  final  decree,  and  before  a  writ  of  error  is  sued  out,  his  representatives 
are  not  necessary  parties  to  the  writ,  as  the  interest  which  he  represented 
survives  to  his  wife. 
8.  And  if  the  husband,  in  such  case,  adopts  the  answer  of  the  executrix,  his  moth- 
■"  er-in  law,  and  acts  as  her  agent  and  assistant  in  the  management  of  the  suit, 
this  does  not  render  it  necessary  to  make  his  representatives  parties  to  the 
writ  of  error,  as  no  decree  could  be  rendered  against  them  for  costs  inem'red 
by  him. 

4.  A  surety  who  pays  the  debt  of  his  principal,  is  subrogated  to  all  the  credit- 
or's rights,  so  far  as  regards  the  securities  and  equitable  remedies  held  by 
him  for  the  payment  of  the  debt ;  but  he  stands  in  no  better  position  than  the 
creditor  himself  occupied. 

5.  When  an  executor  purchases  stock  for  a  plantation  on  his  own  account,  which 

he  considers  and  employs  as  his  own  property  while  in  his  possession,  and  it 
does  not  appear  that  his  vendor  dealt  with  him  as  executor,  or  relied  upon  the 
estate  for  payment,  the  latter  has  no  equity  against  the  estate  for  the  pay- 
ment of  the  purchase  money. 

6.  And  in  such  case,  when  the  executor  is  removed  from  his  office,  if  the  acting 

executrix  retains  the  stock  on  the  plantation  as  his  property,  because  he  is 
largely  indebted  to  the  estate,  this  does  not  create  a  liability  against  the  estate 
for  the  purchase  money. 

7.  An  executor  cannot,  by  any  assumpsit  of  his,  render  the  estate  liable  for  a  debt 

which  it  does  not  really  owe. 

Error  to  the  Chancery  Court  of  Lowndes. 
Heard  before  the  Hon.  J.  W.  Lesesne. 

This  bill  was  filed  by  the  defendant  in  error,  alleging, 
that,  in  1835,  one  Alexander  Colvin  departed  this  life,  leaving 
a  last  will  and  testament,  of  which  his  wife  and  widow, 
Mary  J.  Colvin,  and  Timothy  S.  Colvin,  his  brother,  were  the 
executor  and  executrix ;  that  they  both  qualified  and  acted  as 
executor  and  executrix  for  several  years ;  that  the  heirs  and  le- 
gatees of  the  said  Alexander  were,  the  widow  and  executrix  as 
above  stated,  and  his  three  children,  viz :  Flora,  of  lawful 
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age,  and  intermarried  with  James  F.  Key,  James  Colvin,  of 
lawful  age,  and  Henry,  a  minor  over  the  age  of  fourteen  years ; 
that  the  said  testator  left  a  large  estate,  consisting  of  negroes, 
&c.,  and  that  the  same  has  been  kept  together  and  undivided, 
and  was  so  directed  to  be  by  the  testator,  until  the  youngest 
child  should  arrive  at  the  age  of  twenty-one  years,  which 
time  has  not  yet  elapsed. 

The  bill  further  charges,  that  in  carrying  on  the  planting 
operations  by  the  executors,  it  was  indispensable  to  purchase 
stock,  such  as  horses  and  mules,  and  that  in  November,  1838, 
while  the  said  Timothy  S.  Colvin  was  still  acting  as  execu- 
tor of  said  estate  with  the  said  Mary  J.  as  executrix,  he,  the 
said  Timothy  S.,  purchased  several  mules  for  the  use  and 
benefit  of  said  estate,  of  and  from  one  Eli  Smith,  and  gave 
said  Smith  his  promissory  note  therefor,  amounting  to  the 
sum  of  two  hundred  and  seventy-five  dollars,  and  made  due 
and  payable  on  or  before  the  first  day  of  January,  1840,  on 
which  said  note  one  Eobert  B.  Colvin,  the  brother  of  the 
said  Timothy  S.,  and  the  complainant,  were  the   securities. 

The  bill  charges,  that  the  mules  were  necessary  to  carry 
on  the  farm  or  plantation  according  to  the  directions  of  the 
testator,  and  were  kept  employed  about  the  plantation  and 
business  of  the  estate,  under  the  direction  of  the  said  Timo- 
thy S.,  executor,  and  of  the  said  Mary  J.,  executrix,  as  afore- 
said ;  and  that  they  are  still  upon  the  said  plantation  and  in 
the  employment  of  said  estate ;  that  at  the  maturity  of  the 
note  above  mentioned,  the  said  Timothy  S.  and  Robert  B. 
Colvin  were  both  insolvent,  and  unable  to  pay  the  note,  and 
that  the  payment  of  the  same  was  coerced  from  the  com- 
plainant by  law,  in  1841,  by  the  said  Eli  Smith ;  that  after 
the  payment  of  the  note,  as  aforesaid,  he  called  on  the  said 
Timoth}'-  S.  and  Mar^'^  J.,  executor  and  executrix,  for  reim- 
bursement, but  they  refused  to  pay  the  money,  or  recognize 
the  debt  as  one  due  and  owing  by  the  estate ;  but  they  made 
and  executed  to  the  complainant  two  notes  for  one  hundred 
and  sixty  dollars  each,  one  to  fall  due  let  January.  1843, 
and  one  1st  January,  1844,  with  interest  from  date.  These 
notes  were  signed  by  the  said  Timothy  S.  and  Mary  J.  Col- 
vin, and  were  for  the  amount  of  money  and  costs  paid  by 
said  complainant  on  account  of  the  note  which  he  had  paid 
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to  the  said  Smith,  as  security  for  the  said  Timothy  S.  Colvin. 

The  bill  further  charges,  that  complainant  was  unable  to 
collect  the  amount  of  said  notes,  and  caused  the  same  to  be 
sued;  that  judgments  were  regularly  obtained  on  the  same, 
and  executions  returned  "no  property  found,"  both  against 
Timothy  S.  and  the  said  Mary  J.  Colvin ;  that  on  the  4th 
day  of  March,  1846,  (the  said  Timothy  S.  having  before  that 
day  either  resigned,  or  been  removed  as  executor  of  said  es- 
tate,) at  the  instance  and  request  of  said  Mary  J.,  the  sole  ex- 
ecutrix, the  complainant  agreed  to  give  to  said  estate  further 
day  of  payment,  and  then  took  from  said  Mary  J.  two  other 
promissory  notes  for  his  debt,  one  for  the  sum  of  $292  j%\ 
due  1st  January,  1847,  and  the  other  for  $146  tVoj  ^^^  fall- 
ing due  1st  January,  1848 ;  which  said  notes  are  payable  to 
complainant  "  on  behalf  of  the  estate  of  Alexander  Colvin, 
deceased."  The  bill  charges,  that  suit  was  brought  on  the  lar- 
ger note  against  the  said  Mary  J.,  judgment  obtained,  and  ex- 
ecution returned  "no  property,"  and  the  other  note  remains 
in  complainant's  hands  utterly  worthless ;  that  said  debt  was 
incurred  for  and  on  account  of  stock  for  said  estate ;  that  said 
estate  has  received  the  benefit  of  said  purchase ;  that  it  is  sol- 
vent and  out  of  debt,  and  yet  remains  undivided.  The  bill 
prays  that  said  estate  be  made  chargeable  with  said  debt,  and 
for  general  relief 

The  answer  of  Mary  J.  Colvin,  the  executrix,  admits  most 
of  the  allegations  of  the  bill,  except  that  portion  charging 
that  the  mules  were  bought  for  and  on  account  of  said  estate. 
This  her  answer  denies.  She  states,  that,  although  she  was 
nominally  executrix  from  the  first,  yet  while  Timothy  S.  Col- 
vin was  executor  of  the  estate,  the  entire  management  and 
control  of  affairs  was  in  his  hands,  and  she  has  only  been  the 
active  manager  of  the  affairs  of  said  estate  since  the  removal 
of  the  said  Timothy  S.;  that  soon  after  the  death  of  the  said 
Alexander  Colvin,  he  removed  the  negroes  belonging  to  said 
estate  to  his  own  plantation,  and  worked  them  with  his  own ; 
that  soon  afterwards,  the  said  Timothy  S,  brought  on  said 
plantation  two  mules,  which  he  said  he  had  purchased,  but 
how  he  had  purchased  them  defendant  did  not  know ;  she 
had  nothing  to  do  with  the  purchase  herself,  and  alleges 
that  they  were  not  purchased  for  the  estate,  but  for  the  said 
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Timothy  S.  himself  individually ;  that  while  said  mules  were 
in  the  possession  of  said  Timothy  S.,  he  used  them  in  the 
gin,  and  charged  the  estate  toll  for  ginning ;  that  said  mules 
were  also  employed  in  hauling,  and  the  proceeds  of  their  la- 
bor always  appropriated  to  the  individual  benefit  of  the  said 
Timothy  S.;  besides,  at  the  time  the  said  mules  were  pur- 
chased, the  estate  had  as  many  horses  as  it  required,  and  the 
mules,  if  bought  for  the  estate,  would  have  been  entirely  un- 
necessary. She  further  says,  no  one  ever  thought  of  bringing 
a  charge  against  the  estate  for  said  mules,  until  it  was  made 
manifest  that  the  said  Timothy  S.  and  Robert  B.  Colvin  were 
found  to  be  insolvent ;  that  when  said  Timothy  S.  was  re- 
moved from  the  executorship  of  said  estate,  he  left  the  said 
plantation  and  the  two  mules  thereon,  and  defendant  Avas 
about  to  send  him  his  mules,  when  she  was  advised  that,  as 
the  said  Timothy  S.  was  largely  indebted  to  the  estate,  she 
ought  to  retain  the  mules  and  credit  the  balance  against  him 
with  their  value ;  and  she  adopted  the  advice,  and  thus  re- 
tained the  mules.  The  said  Timothy  S.  is  largely  indebted 
to  the  defendant,  but  no  settlement  has  yet  been  had  between 
them,  and  there  has  been  no  particular  credit  yet  given  for 
the  mules ;  but  they  were  retained  with  a  view  of  diminish- 
ing the  balance  of  the  large  debt  due  from  the  said  Timothy 
S.  to  the  defendant,  greatly  exceeding  the  value  of  the  mules. 
She  states,  that,  after  the  complainant  first  called  upon  the 
said  Timothy  S.  for  payment,  he,  the  said  Timothy  S.  offered 
him  the  two  mules  in  payment  of  his  debt,  but  the  complain- 
ant refused  to  take  them ;  the  said  Timothy  S.  then  asked  this 
defendant  to  become  his  security  to  the  complainant,  on  notes 
given  for  the  complainant's  debt ;  and  on  the  said  Timothy 
S.  giving  the  defendant,  as  she  then  thought,  indemnity,  she 
agreed  to  become,  and  did  become  his  security  to  complain- 
ant ;  that  the  indemnity  proposed  to  be  given  to  this  defendant 
was,  that  the  said  Timothy  S.  was  to  make  her  titles  to  the 
land  which  the  said  negroes  were  then  cultivating ;  and  the 
said  defendant  became  the  security  of  the  said  Timothy  S., 
not  because  the  estate  was  liable  for  the  said  debt,  or  because 
she  was  executrix  of  said  estate,  but  because  she  wanted  the 
land  proposed  to  be  conveyed  to  her  as  security ;  the  land, 
however,  proved  to  be  valueless,  as  it  was  under  a  prior 
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mortgage.  Defendant  acknowledges  that  she  executed  the 
last  notes  exhibited  by  complainant,  as  "on  behalf  of  the 
estate,"  but  she  was  deceived  as  to  the  facts;  she  states,  that 
complainant  told  her  that  said  Timothy  S.  would  swear  that 
said  mules  were  bought  by  him  on  account  of  said  estate ; 
and  under  the  belief  that,  if  the  said  Timothy  S.  would  swear 
that,  the  estate  in  that  case  would  be  made  liable  for  the  debt, 
defendant  executed  the  last  notes  in  question.  She  also 
states,  that  when  Timothy  S.  Colvin  was  removed  from  the 
executorship,  a  balance  was  found  against  him,  in  favor  of 
said  estate,  of  $11,286  jW,  on  which  executions  were  issued 
and  returned  "  no  property  found." 

The  answer  also  contains  a  demurrer  for  want  of  equity. 
All  the  other  defendants  adopt  the  answer  of  Mrs.  M.  J. 
Colvin. 

The  testimony  of  James  M.  Kamsay  and  James  Porter  is 
taken,  apparently  with  a  view  of  establishing  the  fact  that, 
when  the  notes  were  signed,  one  or  the  other  set  of  them, 
Mary  J.  Colvin  admitted  that  the  mules  were  bought  by 
Timothy  S.  for  and  on  account  of  said  estate ;  but  their  evi- 
dence does  not  establish  that  fact. 

The  complainant  also  examines  James  F.  Key,  who  was 
the  son-in-law  of  Mary  J.  Colvin,  and  one  of  the  defendants 
in  the  cause,  who  swears  that,  at  the  time  the  last  notes  were 
executed,  complainant,  with  one  James  Porter,  then  deputy 
sheriff  of  Lowndes  county,  came  to  the  house  of  Mary  J. 
Colvin ;  that  the  said  Porter  then  had  the  execution  against 
Mrs.  Colvin  and  T.  S.  Colvin,  issued  on  the  judgments  obtain- 
ed on  the  notes  given  complainant  by  T.  S.  Colvin,  with  Mary 
J.  Colvin,  his  security ;  that  the  said  complainant  insisted  on 
making  a  levy  on  property ;  that  complainant  proposed  to 
defendant,  Mary  J.  Colvin,  that  if  she  would  give  the  notes 
as  executrix,  he  would  extend  the  time  of  payment,  which 
defendant  refused  to  do,  until  complainant  informed  her  that 
T.  S.  Colvin  would  swear  that  the  consideration  of  the  judg- 
ment upon  which  the  execution  issued  was  two  mules  for  the 
estate  of  Alexander  Colvin,  deceased  ;  witness  then  advised 
her  to  give  her  notes,  and  she  then  very  reluctantly  consent- 
ed, and  executed  the  notes  last  exhibited  by  complainant. 
He  further  states,  that,  at  the  time  said  notes  were  executed, 
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Mrs.  Colvin  insisted  and  averred  that  the  mules  referred  to 
were  not  purcliased  for  the  benefit  or  on  account  of  the  es- 
tate ;  to  which  complainant  replied,  that  he  did  not  know 
that  T.  S.  Colvin  had  any  connection  with  the  estate  of  Alex- 
ander Colvin  at  the  time  the  complainant  became  his  securi- 
ty to  Eli  Smith,  but  that  T.  S.  Colvin  had  since  told  him  that 
he  would  swear  that  they  were  bought  for  the  estate ;  Mrs. 
Colvin  still  refused  to  give  her  notes,  until  witness  advised 
her,  that,  if  the  statement  of  complainant  was  correct,  witness, 
as  an  heir  to  the  estate,  was  willing  complainant  should  be 
paid ;  Mrs.  Colvin  then  consented,  and  gave  her  notes  as 
above  set  forth ;  witness  informed  her,  that,  if  the  statement 
of  the  complainant  was  correct,  the  testimony  of  T.  S.  Col- 
vin would  bind  the  estate,  and  she  had  better  execute  the 
notes,  and  get  the  time  offered,  which  she  consented  to  do. 
On  cross  examination  he  states,  that  he  has  often  heard  com- 
plainant say,  that,  at  the  time  the  mules  were  purchased,  he 
did  not  know  of  the  connection  of  Timothy  S.  Colvin  with 
the  estate,  and  when  he  signed  the  notes  as  security  for  said 
Timothy  S.  he  had  no  fears,  as  he  considered  both  Timothy 
S.  and  Robert  B.  Colvin  good. 

The  complainant  also  examines  Timothy  S.  Colvin,  who 
swears,  among  other  things,  that,  in  the  purchase  of  said 
mules,  he  was  acting  both  for  himself  and  for  said  estate,  and 
they  were  bought  for  his  own  account  and  for  account  of  said 
estate ;  he  at  the  time  was  working  on  his  plantation  some 
three  hands  of  his  own,  and  about  seven  of  the  estate ;  the 
mules  were  taken  to  his  plantation  after  their  purchase,  and 
employed  by  him  on  his  own  account,  and  also  on  account  of 
said  estate ;  he  worked  said  mules  on  said  plantation  some 
six  years ;  thinks  it  was  necessary  to  purchase  said  mules  at 
the  time,  in  order  to  carry  on  the  farm ;  the  contract  for  said 
mules  was  made  on  Sunday,  and  the  notes  signed  on  Sunday ; 
offered  the  complainant  the  mules  in  payment  of  his  debt,  but 
complainant  refused  to  take  them,  preferrring  to  give  time  and 
take  Mrs.  Colvin  as  security  with  witness  for  the  debt ;  that 
he  induced  Mrs.  Colvin  to  become  his  security  for  said  debt, 
but  does  not  recollect  of  promising  to  convey  to  her  the  land 
cultivated  by  the  negroes  of  the  estate  with  his  own ;  had 
given  complainant  a  horse,  in  part  payment  of  his  debt,  worth 
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one  hundred  dollars ;  recollects  complainant  told  him  that  he 
did  not  know,  at  the  time  he  became  his  security  on  said 
notes  for  the  purchase  of  said  mules,  that  he  had  any  connec- 
tion with  the  estate  of  Alexander  Colvin ;  that  he  did  not 
get  credit  in  his  final  settlement  with  the  estate  for  $250  paid 
for  the  mules,  as  he  withdrew  the  account,  inasmuch  as  he  had 
not  paid  it ;  at  the  time  witness  acted  as  executor,  the  estate 
had  no  land,  and  witness  put  the  negroes  of  the  estate  on 
his  own  land,  with  his  own  negroes ;  left  the  mules  on  the 
place  when  he  was  removed  from  the  executorship,  and  left 
Mrs.  M.  J.  Colvin  in  possession  of  said  place ;  witness  has 
not  sought  to  charge  the  estate  with  the  price  of  said  mules, 
although  he  considered  that  the  estate  ought  to  pay  seven- 
tenths  of  the  purchase  money,  as  the  estate  owned  seven 
hands,  and  he  only  three ;  when  witness  left  the  mules  in  the 
possession  of  Mrs.  Colvin,  he  was  largely  indebted  to  the  es- 
tate, and  was  unable  to  pay. 

On  the  bill,  answers  and  proofs,  the  Chancellor  decreed, 
that  the  complainant  had  a  lien  on  the  property  of  said  es- 
tate for  the  payment  of  his  debt,  and  decreed  accordingly. 
To  revise  this  decree,  a  writ  of  error  is  prosecuted  to  this 
court. 

A  motion  is  also  made  to  dismiss  the  writ  of  error,  pred- 
icated upon  an  affidavit  on  file,  that  James  F.  Key,  one  of 
the  defendants  in  the  cause,  departed  this  life  before  the  suing 
out  of  the  present  writ  of  error,  and  therefore  it  is  insisted 
that  it  must  be  dismissed. 

The  errors  assigned  are: 

1.  That  the  court  below  erred  in  not  dismissing  the  com- 
plainant's bill  for  want  of  equity ; 

2.  That  the  court  erred  in  not  sustaining  the  demurrers  to 
the  bill ; 

3.  In  decreeing  that  the  defendant,  Mary  J.  Colvin,  exec- 
utrix, should  pay  complainant's  debt  out  of  the  funds  of  the 
estate. 

J.  P.  Saffold,  for  plaintiffs  in  error : 

1.  Owens  has  no  claim  against  the  estate  on  account  of  his 
being  the  security  of  Timothy  S.  Colvin,  on  the  note  to 
Smith  for  the  purchase  money  of  the  mules ;  because  that 
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note  was  merged  in  the  judgment,  which  Owens  paid,  and 
the  new  note  afterwards  accepted  by  him  changed  the  nature 
of  the  debt.  Smith  never  had  any  claim  on  the  estate  of 
Alexander  Colvin,  deceased,  even  if  all  the  parties  to  the 
note  had  been  insolvent ;  and  the  fact  that  Mrs.  Colvin  exe- 
cuted a  new  note,  under  a  circumstances  disclosed  by  the 
record,  did  not  give  Owens  any  claim  upon  the  estate. 
On  this  last  note  Mrs.  Colvin  was  alone  responsible,  and 
there  was  no  lien  whatever  against  the  estate.  Brown  v. 
Lang,  4  Ala.  64 ;  Jones  v.  Dawson,  19  ib.  572  ;  Foster  v. 
Athenaeum,  3  ib.  65 ;  1  Turn.  &  Russ.  224,  (11  Eng.  Ch.  R. 
128 ;)  Saunders  v.  McLaughlin,  14  Ala.  198  ;  6  Mass.  158 ;  8 
ib.  199  ;  8  Vesey  4  ;  2  Hill's  Ch.  R.  234.  The  case  of  Brown 
v.  Lang,  above  cited,  is  decisive  of  this.  The  estate  of  Alex. 
Colvin  never  was  the  debtor  of  Owens,  nor  of  Eli  Smith ; 
and  the  words,  "in  behalf  of  the  estate  of  Alexander  Colvin, 
deceased,"  which  were  inserted  in  Mrs.  Colvin's  note,  amount 
to  nothing  at  all.  The  most  that  Owens  could  have  done,  in 
any  aspect  of  the  case,  was,  to  coerce  a  settlement  of  the 
estate  of  Alex.  Colvin,  and,  after  division  and  distribution,  to 
obtain  a  decree  for  the  appropriation  of  Mrs.  Colvin's  interest 
to  the  payment  of  his  debt ;  but,  as  the  evidence  shows  that 
she  was  indebted  to  the  estate,  such  a  decree  would  be  fruit- 
less. 

2.  Mrs.  Colvin  was  sued  on  only  one  of  her  notes  to 
Owens ;  the  other  still  remains.  There  can  be  no  resort  to 
equity,  so  far  as  this  last  note  is  concerned,  until  there  has 
been  a  judgment  at  law,  and  execution  returned  "  no  property 
found."     14  Ala.  198. 

3.  It  is  not  denied,  that  a  surety  who  has  paid  the  debt  of 
his  principal,  is  entitled  to  be  substituted  to  the  place  of  the 
creditor,  as  to  all  securities  held  by  the  latter  for  the  payment 
of  the  debt.  But  Owens  cannot  claim  any  benefit  from  that 
principle ;  for  the  creditor  himself  had  no  claim  against  the 
estate,  and  of  course  Owens  has  none  through  him. 

Watts,  Judge  &  Jackson,  contra  : 

If  the  writ  of  error  is  sued  out  in  the  name  of  Mary  J. 
Colvin  alone,  then  it  must  be  dismissed  under  the  authority 
of  Cullum  et  al.  v.  Batre,  Executrix,  &c.,  1  Ala,  126. 
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If,  to  avoid  the  effect  of  this  motion,  the  writ  be  amended 
at  the  instance  of  counsel  for  plaintiffs  in  error,  under  the 
statute,  (Clay's  Digest  312,  §  39,)  then  the  motion  is  made  to 
dismiss,  because  James  F.  Key,  one  of  the  defendants  below, 
and  one  of  the  plaintiffs  in  error,  was  dead  at  the  time  the 
writ  was  sued  out. 

James  F.  Key  having  become  interested  in  the  estate  of 
Alexander  Colvin,  deceased,  by  marriage  only,  the  cause 
might  proceed  without  his  representative  being  made  a  party, 
were  it  not  that  he  engaged  actively  in  the  defence  of  the 
suit,  and  thereby  incurred  a  liability  for  costs.  Heirs  of  Hol- 
man  v.  Bank  of  Norfolk,  12  Ala.  405, 406.  Having  incurred 
this  liability  for  costs,  his  representative  must  be  a  party,  in 
order  to  meet  it,  if  it  be  taxed  against  him,  as  it  must  be,  if 
the  case  be  decided  adversely  to  the  plaintiffs  in  error. 

The  legal  representative  of  James  F.  Key,  deceased,  can- 
not be  made  a  party  in  this  court,  he  having  died  before  the 
writ  was  sued  out ;  otherwise,  if  he  had  died  after  the  writ 
was  sued  out.  The  writ  should  have  been  sued  out  in  the  name 
of  the  legal  representative  of  James  F,  Key,  and  also  in  the 
names  of  the  surviving  defendants  below.  Headon  v.  Tur- 
ner, Adm'r,  6  Ala.  66.  If,  however,  the  legal  representative 
of  James  F.  Key  is  not  a  necessary  party,  the  writ  should 
have  been  sued  out  in  the  name  of  the  survivors,  and  the 
death  of  James  F.  Key  should  have  been  suggested  in  the 
writ.  This  was  not  done.  Perrine  et  al.  v.  Babcock,  6  Por- 
ter 391. 

The  writ  cannot  be  amended  under  the  act  of  1843,  (Clay's 
Dig.  312,  §  39,)  by  making  the  representative  of  Key  a  party, 
or  by  suggesting  his  death ;  the  act  does  not  reach  such  a 
case  as  this.  See  Armstrong,  use,  &c.,  v.  Adams,  6  Ala.  751, 
752.     The  writ  must,  therefore,  be  dismissed. 

If  the  motion  to  dismiss  the  writ  of  error  be  overruled, 
then  defendant  in  error  submits  the  following  points  and 
authorities  on  the  merits : 

1.  A  surety  who  pays  a  debt  is  entitled  to  stand  in  the 
place  of  the  creditor,  as  to  all  securities,  funds,  liens  and  equi- 
ties, which  he  may  have  against  other  persons  or  property  on 
account  of  the  debt.  Brown  v.  Lang  et  al.,  and  authorities 
there  cited,  4  Ala.  53,  54.     See,  also,  Story's  Equity  §  499. 
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And  it  is  hardly  possible  to  put  this  right  of  substitution  too 
high ;  and  the  right  results  more  from  equity  than  from  con- 
tract or  qitasi  contract.  Hodgson  v.  Show,  3  Mylne  &  Keen, 
190,  191,  192.  Owen,  then,  is  substituted  to  all  the  equities 
of  Smith,  the  original  creditor. 

2.  But  if  Smith  had  no  equity  to  render  the  estate  of  Alex- 
ander Colvin,  deceased,  liable  for  the  purchase  money  of  the 
mules  mentioned  in  the  pleadings;  or  if  he  had,  and  B.  C. 
Owens  could  not  be  substituted  to  it ;  still  the  facts  subse- 
quently occurring,  as  shown  by  the  record,  would  give  Owens 
an  original  and  clear  equity  to  render  said  estate  liable  for 
said  mules,  or  the  amount  paid  by  him  therefor.  After  the 
lapse  of  the  year  1839,  the  mules  were  retained,  and  used  by 
the  estate  exclusively ;  they  were  necessary  for,  and  in  fact 
became  a  part  of  the  estate ;  and  the  executrix  repeatedly 
promised  to  pay  Owens  the  money  he  had  paid  for  them. 

3.  The  equity  of  a  creditor  to  render  a  trust  estate  liable 
for  his  debt,  is,  that  he  has  advanced  his  money,  or  given  his 
credit,  to  effect  the  objects  of  the  trust ;  and  in  charging  trust 
estates  with  such  debts,  every  estate  must  bear  its  own 
burthens ;  and  to  expend  money  for  the  benefit  of  a  trust 
estate,  means,  either  adding  to  its  value,  or  defraying  charges 
to  which  it  would  be  liable ;  (May  wood  v.  Johnson,  1  Hill's 
Ch.  Rep.  230  ;)  and  a  trust  estate  isjiable  for  necessaries  fur- 
nished to  the  estate,  though  purchased  by  a  general  agent  of 
the  estate.  Montgomery  v.  Eveleigh,  1  McCord's  Ch.  Rep. 
267 ;  Carter  v.  Eveleigh,  4  Dess.  19. 

4.  But  the  case  of  Jones  v.  Dawson  et  al.,  19  Ala.  672,  is 
cited  by  the  counsel  for  plaintiffs  in  error,  as  militating  against 
some  of  the  principles  above  laid  down,  and  as  being  decisive 
against  defendant  in  error  in  this  cause.  Upon  the  facts  of 
that  case,  the  conclusion  to  which  the  court  arrived  was  cor- 
rect ;  the  facts  of  this  case  are  widely  different  from  those  of 
that.  It  is  respectfully  submitted,  however,  that  some  of  the 
reasoning  and  positions  assumed  in  the  case  of  Jones  v.  Daw- 
son et  al.,  supra,  cannot  be  sustained. 

GIBBONS,  J. — The  first  question  presented  for  decision 
is  the  motion  to  dismiss  the  writ  of  error. 

This  mo^iQij.^  based  on  two  grounds :   first,  that  it  is  sued 
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out  in  the  name  of  only  one  of  the  parties  defendant ;  and 
secondly,  that  James  F.  Key  died  before  the  writ  of  error 
was  sued  out. 

On  looking  at  the  writ  of  error  itself,  it  is  found  to  be  in 
the  name  of  "  Mary  J.  Colvin  et  al."  Perhaps,  strictly  con- 
sidered, these  abbreviations  in  a  writ  of  error  could  not  be 
construed  to  mean  the  other  defendants  in  the  court  below ; 
but  on  the  authority  of  our  statute,  (Clay's  Digest  312  §  39,) 
we  are  of  opinion,  that  the  present  is  a  case  following  directly 
within  the  spirit  of  that  act ;  and  we  would  not  hesitate  to 
consider  the  writ  of  error  as  amended,  so  as  to  conform  to 
the  actual  facts  as  to  the  parties  in  the  court  below. 

But  it  is  insisted,  that,  inasmuch  as  one  of  the  defendants, 
James  F.  Key,  died  before  the  present  writ  of  error  was  sued 
out,  it  is  not  competent  to  bring  in  his  representatives  on  the 
present  writ ;  and  inasmuch  as  his  representatives  are  neces- 
sary parties  before  the  court,  therefore  this  writ  of  error  must 
be  dismissed,  and  another  sued  out  in  the  name  of  his  repre- 
sentatives jointly  with  the  other  defendants. 

To  this  it  is  replied,  that,  although  the  defendant  Key  was 
a  necessary  party  while  in  life,  having  married  the  daughter 
of  the  said  Alexander  Colvin,  deceased,  yet  now,  inasmuch 
as  he  has  died  pending  the  suit,  and  the  estate  of  said  Colvin 
is  not  yet  divided,  his  representatives  are  not  necessary  par- 
ties before  the  court,  as  his  wife  surviving  him  necessaialy 
represents,  in  her  own  person,  all  the  interests  which  he  could 
possibly  have  represented  while  in  life  and  before  the  court. 

The  defendant  Key,  while  in  life,  was  undoubtedly  a 
necessary  party  to  be  brought  before  the  court  with  his  wife ; 
but  we  cannot  perceive  what  interest  his  representatives  could 
possibly  have  in  the  litigation  yet  pending  between  the  sur- 
viving defendants  and  the  complainant.  All  the  interest 
which  he  ever  had  in  the  subject  matter  of  the  litigation,  was 
to  represent  his  wife's  interest  before  the  court.  The  estate 
was  not  yet  distributed ;  and  consequently,  the  entire  interest 
of  the  wife  in  said  estate,  not  being  reduced  to  possession  by 
the  husband  during  his  life,  would  survive  to  her  after  his 
death. 

But  it  is  insisted,  that  the  said  Key  engaged  actively  in  the 
defence  of  the  suit,  and  he  therefore  became  liable  for  costs  ; 
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and  being  so  liable,  his  representatives  are  liable  in  the  same 
manner;  and  in  support  of  this  position,  is  cited  the  case  of 
the  Heirs  of  Holman  v.  The  Bank  of  Norfolk,  12  Ala.  405, 
406.  In  this  case,  Merrell,  one  of  the  defendants,  disclaimed 
any  interest  in  the  suit,  but  still  answered  the  bill  fully,  and 
denied  its  equity,  and  otherwise  engaged  actively  in  the 
defence  of  the  case.  The  question  before  the  court  was, 
whether  the  said  Merrell,  under  the  circumstances,  was  com- 
petent to  testify  in  favor  of  his  co-defendants ;  and  the  court 
decided  that  he  was  not,  as  he,  having  no  interest  in  the  liti- 
gation, should  have  promptly  and  simply  disclaimed,  and 
then  he  would  not  have  been  liable  for  costs ;  but  behaving 
as  he  had  done  before  the  court,  he  had  creatad  a  liability  for 
costs,  by  his  own  misconduct,  and  therefore  was  not  a  compe- 
tent witness. 

We  do  not  consider  the  question  now  presented  as  falling 
within  the  spirit  of  the  rule  laid  down  in  the  case  cited.  The 
question  there  was  not  whether  Merrell  was  or  was  not  a 
necessary  party  before  the  court,  but  whether  his  peculiar 
conduct  before  the  court,  he  not  being  a  necessary  party,  had 
rendered  him  liable  for  costs,  and  therefore  incompetent  to 
testify.  Admitting,  however,  the  analogy  of  the  questions, 
and  the  binding  force  of  the  case  cited  as  a  precedent,  still  it 
remains  to  be  seen  whether  the  defendant  Key  has,  by  his 
peculiar  conduct  in  the  present  suit,  misbehaved,  and  thereby 
created  a  liability  for  costs.  He  was  a  necessary  party,  and 
therefore  properly  brought  before  the  court.  He  had  the 
right,  and  was  called  upon  by  the  complainant,  to  answer  the 
bill.  This  he  does  by  adopting  the  answer  of  Mrs.  Oolvin. 
He  acts  as  the  agent  and  assistant  of  Mrs.  Colvin,  his  mother- 
in-law,  in  the  management  of  said  suit,  because,  as  he  states, 
she  has  no  one  else  to  aid  her.  In  all  this,  we  see  nothing 
improper ;  nor  do  we  see  any  reason  for  making  his  repre- 
sentatives parties  to  these  proceedings,  as  in  no  event,  in  our 
opinion,  could  a  judgment  be  rendered  against  them  for  costs 
which  accrued  during  the  lifetime  of  their  intestate.  The 
motion  therefore  to  dismiss  the  writer  of  error  is  overruled. 
Waiving  the  question  as  to  whether  the  bill  in  the  present 
case  contains  any  equity  on  its  face,  which  we  consider, 
under  the  decisions  of  this  court  in  the  cases  of  Brown  r. 
51 
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Lang  et  al.,  4  Ala.  54,  and  Jones  v.  Dawson,  19  Ala.  672, 
exceedingly  doubtful,  we  pass  directly  to  the  consideration  of 
the  case  as  made  by  the  bill,  answers  and  proofs.  We  have 
no  difficulty  whatever  in  arriving  at  the  conclusion,  that  the 
complainant  has  established  no  case  for  equitable  relief. 

It  is  undoubtedly  true,  that  a  security  who  pays  the  debt 
of  his  principal,  is  subrogated  to  all  the  rights  of  the  creditor, 
so  far  as  regards  the  securities  and  equitable  remedies  held  by 
him  for  the  payment  of  his  debt.  Story's  Equity  §  499.  But 
whilst  this  is  true,  it  is  equally  true,  that  where  the  security 
has  thus  paid  the  debt  of  his  principal,  he  cannot  stand  in  a 
better  or  higher  position  than  the  creditor.  The  question  then 
recurs,  in  the  present  case  :  Had  Eli  Smith,  under  the  case 
made  by  the  proof,  a  lien,  or  a  remedy  in  equity,  against  the 
estate  of  Alex.  Colvin,  for  the  payment  of  his  debt  ?  We  have 
no  hesitation  in  saying  that  he  would  not ;  for  independent 
of  the  authorities  cited  above  from  4  Ala.  and  19  Ala.,  there 
are  many  reasons  entirely  conclusive  why  he  would  not ;  and 
first,  it  does  not  appear,  from  the  proof,  that  he  dealt,  in  fact, 
with  the  representative  of  the  estate,  or  reposed  faith  in  it, 
and  thereby  parted  with  his  property,  relying  upon  the  ability 
of  the  estate  to  make  him  whole.  On  the  other  hand,  the 
case  made  is,  that  he  dealt  with  Timothy  S.  Colvin  in  his  in- 
dividual character,  and  distrusting  his  solvency,  called  for 
security,  which  the  said  Timothy  S.  gave,  viz:  Eobert  B. 
Colvin,  and  the  complainant  Owen.  It  is  no  where  shown, 
that  said  Smith  ever  knew  of  the  relation  which  the  said 
Timothy  S.  held  to  the  estate  of  Alexander  Colvin ;  on  the 
contrary,  the  proof  is  conclusive  to  show  that  Owen,  the 
complainant,  and  on  that  occasion  the  security  of  Colvin, 
was  not  himself  aware  of  that  relation.  There  was  nothing, 
then,  in  the  nature  of  the  transaction  between  Eli  Smith  and 
the  said  Timothy  S.  Colvin.  to  distinguish  it  from  the  ordin- 
ary transactions  of  men  dealing  in  their  ordinary  individual 
capacities. 

Again ;  in  the  second  place,  it  is  denied  by  the  answer  that 
the  mules  were  purchased  for  and  on  account  of  the  estate, 
and  it  is  charged  that  they  were  purchased  individually  by 
Timothy  S.  Colvin,  for  his  own  account,  and  controlled  and 
managed  by  him  as  such  until  his  removal  from  the  executor- 


JUNE  TERM,  1853. 795 

CJolvin  et  aL  v.  Onrens. 

ship  of  the  estate,  when  they  were  left  with  Mary  J.  Colvin, 
and  were  retained  by  her  as  the  property  of  said  Timothy  S., 
because  he  was  largely  indebted  to  her  or  to  the  estate.  The 
answer,  therefore,  in  this  respect,  denying  the  allegations  of 
the  bill,  the  case  is  made  to  rest  upon  the  proof,  as  to  what 
was  the  character  of  the  transaction  by  T.  S.  Colvin  in  the 
purchase  of  the  said  mules ;  and  our  conclusion  is,  both  from 
the  testimony  of  Timothy  S.  Colvin,  as  well  as  from  the  other 
proofs  in  the  cause,  that  the  statements  of  the  answer  in  this 
respect  are  true,  and  that  it  gives  substantially  a  correct  his- 
tory of  the  character  of  the  purchase.  The  most  that  the 
said  Timothy  S.  Colvin  can  be  made  to  say,  on  his  examina- 
tion, is,  that  the  mules  were  bought  jointly  on  his  own 
account  and  on  account  of  said  estate ;  and  the  inference  is 
irresistible  from  his  testimony,  that  he  states  this  because  the 
estate  had  at  the  time,  in  his  possession,  seven  hands,  while 
he  himself  had  only  three  ;  and  therefore,  he  says,  that  the 
estate  should  pay  seven-tenths  of  the  purchase  money,  and 
he  should  pay  three-tenths.  But  his  whole  testimony,  taken 
together,  shows  that  he  purchased  the  mules  individually,* 
and  on  his  own  account,  and  so  considered  them  while  he 
remained  in  the  possession  and  control  of  them.  This  then 
being  the  actual  nature  of  the  transaction  between  Eli  Smith 
and  Timothy  S.  Colvin,  with  what  pretence,  or  show  of 
equity,  could  the  former  have  asserted  a  claim  against  the 
estate  of  Alexander  Colvin  for  the  payment  of  the  purchase 
money  of  the  mules  ?  And  if  Smith  could  not  have  preferred 
a  claim,  how  is  it  that  the  complainant  can  ? 

But  it  is  insisted,  that,  although  it  should  be  considered 
that  Smith  had  no  equitable  right  to  charge  the  estate  of 
Alexander  Colvin  with  the  purchase  money  of  said  mules, 
still,  the  matters  occurring  subsequently  between  the  com- 
plainant and  defendants,  coupled  with  the  fact  that  the  mules 
have  all  the  while  remained  in  the  possession  and  employ- 
ment of  the  estate,  give  to  the  complainant  an  original  right 
to  charge  the  estate  with  the  amount  of  his  debt.  We  think 
otherwise ;  for  it  is  not  competent  for  the  executrix  of  an 
estate,  by  any  assumpsit  of  hers,  to  render  an  estate  liable  for 
a  debt  which  it  really  does  not  owe.  It  is  true,  her  promise 
to  pay  a  debt  barred  by  the  statute  of  limitations  would 
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revive  the  debt,  and  make  the  estate  liable ;  but  in  that  case, 
the  promise  would  be  supported  by  a  moral  obligation,  if  not 
a  valuable  consideration,  viz :  the  debt ;  but  it  is  believed  that 
is  as  far  as  the  cases  have  gone.  If  it  was  competent  for  an 
executor  or  administrator  of  an  estate  to  create  debts  so  as  to 
charge  the  trust  funds,  there  would  be  but  little  security  for 
the  cestuis  que  trust.  It  is  sufficient  to  say,  that  the  law  has 
denied  to  them  any  such  power. 

As  to  the  fact  that  the  mules  have  remained  on  the  planta- 
tion, and  in  the  possession  of  Mrs.  Colvin,  the  executrix  of 
the  estate,  we  see  nothing  in  it  that  should  charge  the  estate 
with  the  complainant's  debt ;  especially,  when  it  is  shown  that 
the  estate  has  paid  full  value  for  the  mules  to  Timothy  S. 
Colvin,  as  whose  property  they  were  originally  retained  by 
Mrs.  Colvin,  and  to  whom  she  holds  herself  liable  to  account 
for  the  value. 

Our  conclusion  is,  that,  upon  the  case  made  by  the  proof^ 
the  complainant  has  failed  to  show  himself  entitled  to  any 
equitable  relief;  and  the  decision  of  the  Chancellor  is  there- 
fore reversed,  and  the  complainant's  bill  here  dismissed,  with 
costs  both  of  this  court  and  the  court  below. 
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1.  Whca  a  banbrupt's  certificate  is  attacked  on  an  allegation  of  fraud  in  with- 
holding moncjs  in  his  hands,  after  the  defendant  has  introduced  evidence  to 
show  that  the  business  in  which  he  was  eng^ed  for  several  years  prior  to 
the  filing  of  his  petition  in  bankniptcy,  was  generally  disastrous  to  those  en- 
gaged in  it  at  the  same  time,  evidence  of  the  amount  of  losses  sustained  by 
another  individual,  wholly  disconnected  from  him,  is  not  admissible  evidence 
for  the  defendant. 

2.  But  after  plaintiffe  have  proved  that  defendant  had  received  considerable  suma 

of  money  before  filing  his  petition,  that  he  was  engaged  in  merchandizing,  and 
had  purchased  cotton,  Ac,  defendant  may  repel  any  inference  which  might 
be  drawn  from  this  evidence  prejudicial  to  him,  by  showbg  that  all  those  who 
were  engaged  m  the  purchase  of  cotton  at  the  same  time  and  place  with  him- 
self, had  failed  ;  and  this,  notwithstanding  it  is  shown  that  he  sold  his  goods 
for  cash,  while  the  others  had  sold  on  a  credit. 

3.  So  also,  evidence  that  defendant  was  a  reckless  cotton  buyer  is  admissible  for 

him. 
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4.  Wfaea  phinttfb  faave  proved  that  defendant  purdiated  eo4toa  to  a  verytoge 
amount  during  the  three  years  immediately  preceding  the  trial,  which  was 
several  years  after  obtaining  his  discharge  in  bankruptcy,  defendant  canoot 
rebut  this  evidence  by  showing  that  nine-tenths  of  those  engaged  in  that  busi- 
ness during  the  same  time  were  insolvent 

6.  Nor  can  he  be  allowed  to  prove  that  merchants  in  a  neighboring  city  were  in 
the  habit  of  employing  persons  in  the  city  where  he  lived  to  buy  cotton  for 
them  on  commission. 

C.  When  a  letter  or  account  current  is  attached  to  the  deposition  of  a  witness  in 
answer  to  a  cross-interrogatory,  if  the  party  calling  for  them  declines  to  read 
them,  the  opposite  party  may  read  them  in  evidence  to  the  jury. 

7.  After  the  evidence  is  closed,  it  is  discretionary  with  the  court  to  allow  addi- 
tional evidence  to  be  submitted  to  the  jury,  if  the  justice  of  the  case  requires 
it ;  and  its  discretion  is  not  revisable  on  error. 

8.  Where  a  party  advertises  as  surviving  partner  on  the  advice  of  his  attorney, 
his  statement  to  the  attorney,  though  not  evidence  of  the  facts  themselves, 
may  be  received  in  evidence,  in  connection  with  the  advice  given,  as  showing 
the  grounds  on  which  it  was  based,  and  as  explanatory  of  the  advertisement. 

9.  A  charge  is  erroneous  which  withdraws  from  the  jury  any  facts,  however  weak, 
which  tend  to  establish  the  point  in  issue. 

Error  to  the  Circuit  Court  of  Montgomery. 
Tried  before  the  Hon.  John  Gill  Shorter. 

This  was  an  action  of  debt  by  the  plaintiffs  in  error,  to  re- 
cover of  McArn  the  amount  of  a  judgment  which  they  had 
obtained  against  him  in  the  Circuit  Court  of  Montgomery 
county,  for  the  sum  of  $1965.  The  defendant  pleaded  his 
discharge  in  bankruptcy,  in  bar  of  the  suit.  The  plaintiffs 
replied,  that  the  defendant,  at  the  time  of  filing  his  petition 
for  his  discharge  in  bankruptcy,  had  a  large  sum  of  money  in 
his  hands,  to-wit:  ten  thousand  dollars,  which  he  did  not 
render  in  his  schedule,  but  willfully  and  fraudulently  withheld 
and  concealed  the  same ;  and  upon  this  replication  issue  was 
joined,  on  which  there  was  a  verdict  and  judgment  for  the 
defendant. 

Upon  the  trial  of  the  cause,  a  bill  of  exceptions  was  sealed 
by  the  presiding  judge,  by  which  it  appears,  that  the  plaintiff 
after  having  introduced  the  exemplification  of  the  record  from 
the  Montgomery  Circuit  Court,  showing  the  judgment  sued 
upon,  introduced  a  transcript  of  the  proceedings  had  in  the 
District  Court  of  the  United  States  for  the  Northern  District 
of  the  State  of  Mississippi,  in  the  case  of  Malcolm  McAm 
against  his  creditors,  which  showed  that  said  McArn's  appli 
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cation  for  a  discharge  under  the  law  was  made  on  the  24th 
day  of  February,  1842,  and  that  the  decree  declaring  him  a 
bankrupt,  and  ordering  a  certificate  of  final  discharge  to  issue 
to  him,  was  rendered  on  the  12th  day  of  July,  1842. 

The  plaintiffs  further  offered  evidence  conducing  to  prove, 
that  the  persons  named  in  the  petition,  or  the  schedule  at- 
tached to  it,  as  creditors  of  the  bankrupt  residing  in  the  city 
of  New  York,  were  wholesale  or  jobbing  merchants  in  differ- 
ent lines  of  business,  and  that  defendant  had  dealt  with  them 
for  goods  in  the  years  1836,  1837  and  1838;  and  that  from 
1835  to  1838  defendant  was  a  merchant,  residing  and  doing 
business  in  the  city  of  Montgomery,  Alabama ;  that  he  sold 
for  cash,  except  to  particular  individuals  to  whom  he  allowed 
credit,  keeping  a  memorandum  of  their  purchases ;  that  he 
was  a  skillful  merchant,  and  the  nett  profits  on  such  business 
during  those  years  at  Montgomery,  were  about  20  per  cent, 
upon  the  original  costs  of  the  goods.  There  was  also  proof 
that  defendant  had  bought  goods  in  1837  and  1838  from  oth- 
ers, to  the  value  of  about  $6,000,  and  which  he  had  never 
paid  for ;  the  proof  further  conduced  to  show,  that  the  de- 
fendant, in  the  same  years,  (1837  and  '38)  had  received  from 
other  sources,  besides  the  sales  of  the  goods  above  mentioned, 
about  $20,000  in  cash,  and  a  lot  of  cotton  bought  by  him 
from  one  Mosely  and  not  paid  for.  There  was  evidence  also 
showing  that,  immediately  after  the  execution  of  the  assign- 
ment mentioned  in  the  schedule  attached  to  the  defendant's 
petition,  and  which  was  dated  the  26th  of  November,  1838, 
the  defendant  was  seen  to  buy  and  sell  uncurrent  money  in 
Montgomery,  and  afterwards  to  buy  some  in  Mobile ;  and 
that  in  May,  1840,  he  established  a  store  in  Columbus,  Mis- 
sissippi, which  he  kept  up  until  the  summer  or  fall  of  1842, 
for  the  sale  of  groceries ;  that  he  sold  there  a  large  amount  of 
goods,  for  cash,  and  made  no  bad  debts ;  the  proof,  however, 
preponderated  in  favor  of  the  defendant's  having  carried  on 
this  last  named  business  upon  commission. 

It  appears  that  the  last  item  in  the  defendant's  schedule  of 
debts  was  a  bill  of  exchange,  for  the  sum  of  $1300,  accepted 
by  Holcombe,  Bro.  &  Co.,  as  for  their  use,  but  was  really  for 
the  use  of  the  defendant,  who  received  the  money,  and  bought 
groceries  with  it  for  his  establishment  in  Columbus. 
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There  was  evidence  that  the  defendant,  in  the  fall  of  1842, 
opened  a  store  in  Montgomery,  under  the  sign  of  John  Mc- 
Arn,  and  kept  it  for  several  years ;  that  said  John  McAm 
had  never  been  in  Montgomery  while  the  said  store  was  kept 
up ;  that  said  Malcolm  rented  the  house,  hired  the  clerks,  con- 
ducted and  controlled  the  business,  and  seemed  to  do  a  con- 
siderable amount  of  it ;  that,  in  1845,  said  Malcolm  sent  sev- 
eral thousand  dollars'  worth  of  those  goods  to  Wetumpka, 
where  he  rented  a  store,  and  employed  an  additional  clerk, 
and  sold  them. 

On  the  part  of  the  defendant,  evidence  was  offered  condu- 
cing to  prove,  that  in  1835-6,  1836-7, 1837-8,  he  had  bought 
cotton  freely,  say  from  four  to  five  thousand  bales  each  year ; 
but  there  was  no  evidence  of  any  particular  purchases,  except 
70  bales  of  one  Grunter  in  1837,  100  bales  of  one  Hayne  in 
1838,  the  same  amount  of  one  Brevard  during  the  latter  year, 
and  the  crops  of  Brumby  and  Mills ;  but  the  number  of  bales 
was  not  shown.  The  prices  at  which  the  defendant  bought 
and  sold  cotton  were  not  shown. 

1.  In  connection  with  proof  of  the  general  fatality  of  the  cot- 
ton business  during  those  years,  the  defendant  asked  a  wit- 
ness, "  Did  you  not  lose  largely  on  cotton  during  these  years?" 
The  witness  answered  that  he  had  lost  $50,000  during  those 
years.  This  question,  and  the  proof  elicited  by  it,  were  ob- 
jected to,  but  allowed  by  the  court,  and  the  plaintiffs  excepted. 

2.  Defendant  asked  the  same  witness  this  question :  "  Did 
not  nearly  all  who  bought  cotton  in  Montiiomery  in  the  years 
1835-6-7-8  fail  ?"  This  was  objected  to  by  plaintiffs,  as  seek- 
ing irrelevant  and  incompetent  testimony,  being  the  results  of 
the  conduct  and  management  of  others  not  shown  to  have 
been  in  the  same  condition  with  the  defendant ;  but  the  ob- 
jection was  overruled,  and  the  witness  answered,  "  Yes." 
The  plaintiffs  asked  the  witness,  if  those  merchants  who  had 
failed  had  sold  their  goods  for  cash  or  on  credit :  he  replied, 
that  all  had  sold  on  credit,  but  McArn ;  and  thereupon  the 
plaintiffs  moved  the  court  to  reject  the  proof;  but  the  motion 
was  overruled,  and  they  again  excepted. 

3.  Defendant  asked  a  witness  who  was  engaged  in  buying 
and  selling  cotton  at  the  time :  "  Was  not  the  defendant  a 
reckless  cotton  buyer  ?"    The  witness  was  allowed  to  answer, 
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and  say :  "He  gave  more  for  cotton  than  I  thought  justifia- 
ble," although  he  could  not  say  how  much  either  he  or  de- 
fendant did  pay  for  it ;  and  to  this  plaintiffs  excepted. 

•i.  The  evidence  tended  to  show,  that  cotton  buyers  in  the 
Montgomery  market,  during  the  years  1835-6-7-8,  kept 
books  showing  of  whom  they  bought  cotton,  the  prices  at 
which  it  was  purchased,  to  whom  they  sold  or  consigned,  the 
prices  received,  and  the  expenses  and  charges  incident  to  the 
same.  It  was  also  shown,  that  the  defendant,  including  the 
effects  mentioned  in  the  assignment  embraced  in  his  schedule 
attached  to  his  petition,  had  paid  out  in  1835-6-7-8  about 
$22,000.  Besides  this,  he  had  borrowed  of  the  Bank  at 
Montgomery,  on  bills,  the  sum  of  $25,000,  which  he  invested 
in  cotton,  but  which  he  had  paid.  There  had  been  no  re- 
clamations upon  said  defendant  for  losses  on  cotton,  so  far  as 
disclosed  by  the  proof.  There  was  evidence  also  that,  within 
the  three  years  preceding  the  trial,  the  defendant,  individually 
and  jointly  with  others,  had  purchased  cotton  amounting  in 
the  aggregate  cost  to  about  $284,000,  raised  on  bills  drawn 
on  New  York,  and  which  the  evidence  tended  to  show  were 
paid  by  cotton  shipped  to  New  York  to  meet  them.  In  reply 
to  this,  defendant  asked  a  witness:  "  Are  not  nine-tenths  of 
the  cotton  buyers  in  this  town  for  the  last  three  years  insol- 
vent?" The  plaintiffs  objected  to  this  question,  as  incompe- 
tent and  irrelevant ;  but  the  objection  was  overruled.  The 
witness  answered  in  the  affirmative,  and  the  plaintiffs  ex- 
cepted. 

5th.  The  defendant  asked  a  witness :  "Do  not  merchants 
in  Mobile  get  persons  here  (Montgomery)  to  buy  cotton  for 
them  at  fifty  cents  per  bale  ?"  The  defendant  offered  no  evi- 
dence to  show  that  he  was  so  employed.  The  question  was 
objected  to ;  the  objection  was  overruled ;  the  witness  an- 
swered in  the  affirmative,  and  the  plaintiffs  excepted. 

6.  The  defendant  introduced  evidence  tending  to  show  that, 
in  the  fall  of  1842,  he  made  an  arrangement  with  John  Mc- 
Arn,  a  wealthy  brother  residing  in  North  Carolina,  by  which 
the  latter  should  establish  a  mercantile  house  in  Montgomery, 
and  the  defendant  to  have  charge  and  management  of  it,  re- 
ceiving as  his  compensation  one  half  the  profits ;  that  in  pur- 
suance of  said  agreement,  John  sent  a  stock  of  goods  to 
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Montgomery  in  1842,  which  he  renewed  from  time  to  time 

until  1845,  when  the  said  John  McAm  departed  this  life. 
The  goods  purchased  during  this  series  of  years  amounted  to 
about  $50,00(>.  There  was  no  evidence  offered  showing  that 
John  had  any  interest  in  the  concern  at  Wetumpka. 

The  defendant  had  taken  the  deposition  of  one  Daniel  B. 
McAm,  in  answer  to  interrogatories  propounded  by  him,  and 
which  the  plaintiffe  had  crossed,  calling  on  the  witness  for  all 
the  letters  of  Malcolm  McAm  written  to  John  in  relation  to 
the  above  business  in  1842  and  since,  as  also  for  exact  copies 
of  all  accounts  kept  by  John  pertaining  to  said  mercantile 
business  in  this  State.  The  witness  answered,  exhibiting 
several  letters  as  called  for,  and  also  an  account  as  demanded. 
These  the  plaintiffs  declined  reading  to  the  jury ;  the  defend- 
ant was  allowed,  however,  to  read  them,  and  the  plaintiflfe 
excepted. 

7.  After  the  defendant  had  closed  his  testimony,  reserving 
the  privilege  to  examine  one  Tilley  as  to  his  personal  expen- 
ses in  the  years  183(3-7-8,  and  after  the  plaintiflfe  had  gone  on 
to  offer  an  advertisement  made  in  the  paper  in  Montgomery 
from  May,  1845,  to  September  of  that  year,  by  the  defend- 
ant, that,  as  the  surviving  co-partner  of  John  McArn,  he 
would  continue  the  business  at  the  old  stand,  so  as  to  sell  off 
the  goods  then  remaining,  and  after  the  court  had  adjourned 
until  next  day,  with  the  understanding  that  no  other  proof, 
except  that  proposed  to  be  made  by  Tilley,  should  be  offered 
by  the  defendant,  the  court  next  morning  permitted  the  de- 
fendant to  examine  Abram  Martin,  Esq.,  an  attorney  at  law , 
who  proved  that,  shortly  after  the  death  of  John  McArn,  the 
defendant  had  made  a  statement  to  him,  as  to  what  his  interest 
was  in  the  store,  and  upon  that  statement  the  witness  had 
advised  him  that  he  was  a  co-pairtner,  and  had  the  right  as 
survivor  to  sell  the  stock  of  goods  on  hand.  This  proof  was 
offered  in  explanation  of  the  advertisement  proved  by  plain- 
tifife,  showing  that  it  was  made  upon  legal  advice.  The  evi- 
dence of  Martin  was  objected  to,  both  on  the  ground  of  the 
understanding  that  defendant's  testimony  had  closed,  and  be- 
cause it  was  illegal  and  irrelevant ;  but  the  court  admitted  it, 
and  the  plaintiffs  excepted. 

8.  The  defendant  proposed  to  ask  the  witness,  Martin,  to 
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detail  the  statement  made  to  him,  as  to  his  (defendant's)  in- 
terest in  the  store,  not  as  evidence  of  the  facts  detailed,  but 
as  showing  the  predicate  upon  which  said  witness  formed  th.e 
opinion  that  defendant  occupied  the  relation  of  surviving  co- 
partner to  the  concern.  This  was  objected  to  by  the  plain- 
tiffs, but  allowed.  The  witness  stated,  that  he  did  not  advise 
the  defendant  to  make  the  publication,  but  merely  told  him 
he  was  a  partner,  and  possessed  the  powers  of  a  survivor,  &c. 
The  plaintiffs  thereupon  moved  to  exclude  the  proof;  but  the 
motion  was  overruled. 

9.  The  plaintiffs  asked  seven  charges,  and  the  defendant 
five ;  all  of  which  were  given,  and  to  which  no  exception  was 
saved.  The  court,  however,  of  its  own  motion,  charged  the 
jury,  "  that,  if  the  testimony  satisfied  them  that  the  goods 
which  were  found  in  the  possession  of  Malcolm  McArn  in 
1842,  after  he  had  obtained  his  discharge,  were  purchased  by 
John  McArn,  and  were  his  property,  and  that  the  cotton  that 
was  bought  by  Malcolm  after  he  obtained  his  discharge  was 
purchased  with  money  realized  from  his  business,  or  by  mo- 
ney raised  by  loans  or  advances  made  to  him  to  buy  cotton, 
then  they  must  find  for  the  defendant."  To  this  charge  the 
plaintiffs  excepted. 

The  several  rulings  of  the  court,  as  set  forth  in  the  bill  of 
exceptions,  are  assigned  for  error. 

Elmore  &  Yancey,  for  plaintiffs  in  error : 

Neither  the  declarations  nor  acts  of  those  who  are  mere 
strangers,  and  between  whom  and  defendant  there  was  no 
privity,  are  admissible  in  evidence,  either  for  or  against  him. 
They  are  res  inter  alios  acta.  1  Starkie  on  Evidence,  51-2, 
1301-2  ;  1  Greenleaf  on  Evidence  §§  51,  52,  53,  100,  101. 
On  a  case  of  quantum  meruit,  what  a  third  person  charged 
for  similar  goods  or  services  is  inadmissible.  7  J.  J.  Marsh. 
425.  These  principles  show  that  the  objections  on  which  the 
second,  third,  fourth,  fifth,  eighth  and  ninth  assignments  of 
error  are  based,  were  well  taken. 

The  rules  of  evidence  require  the  best  evidence  to  be 
adduced  which  the  case  admits  of;  and  in  this  case,  the 
prices  at  which  McArn  bought  and  sold,  and  his  losses,  if 
any,  were  higher  evidence  of  loss  than  the  failure  of  others. 
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who  bought  and  sold  at  unknown  prices.     1  Starkie  on  Evi- 
dence 102, 103. 

The  question  and  answer  which  form  the  basis  of  the  sixth 
and  seventh  assignments  of  error,  called  for  and  elicited  the 
mere  opinion  of  the  witness  and  his  conclusions,  when  such 
conclusions  and  opinion  were  not  inferences  of  skill  and  judg- 
ment; and  when,  too,  they  were  not  accompanied  by  the 
facts  on  which  they  were  founded.  Their  admission  was 
error.    3  Starkie  on  Evidence  1736 ;  Johnson  v.  The  State, 

17  Ala.  618 ;  Harris  v.  The  State,  16  ib.  776 ;  1  Greenleaf  on 
Evidence,  §§  54,  55,  128,  130. 

Papers  called  for  and  produced  on  notice,  if  no  interroga- 
tories have  been  had  on  their  contents,  cannot  be  read  in 
evidence  by  the  party  producing  them,  if  the  party  calling  for 
them  does  not  offer  them  in  evidence.  Anthon's  N.  P.  17 ; 
The  State  v.  Wisdom,  8  Porter  511 ;  2  Starkie's  Evidence 
360 ;  7  Serg.  &  R.  10 ;  1  John.  385  ;  5  East  548 ;  1  Esp.  290. 

Where  papers  are  produced,  in  answer  to  questions  or 
written  interrogatories,  by  a  witness,  the  same  rule  must  gov- 
ern as  if  the  witness  were  on  the  stand.  In  such  case,  if  an 
attorney  asked  the  witness,  if  he  were  in  possession  of 
defendant's  letter  or  account  stated,  to  hand  it  to  him,  and 
the  witness  should  do  so,  it  would  hardly  be  contended  that 
this  made  the  paper  evidence.  The  reasoning  of  some  of  the 
authorities,  that,  if  a  party  calls  for  books  or  letters,  they 
should  be  considered  as  evidence  when  produced  and  inspect- 
ed, because  otherwise  it  would  be  an  unfair  advantage  given, 
is  unsound  ;  for  a  bill  of  discovery,  or  interrogatories  under 
the  statute,  elicit  such  evidence,  and  yet  it  is  optional  with 
the  party  filing  them,  to  use  them  or  not  as  he  chooses.  Such 
an  interrogatory  is  in  the  nature  of  a  subpoena  duxxs  tecum. 

18  Ala.  110. 

The  declarations  of  McArn  to  Martin,  were  offered  but  for 
one  purpose,  viz :  to  explain  the  advertisement.  Being  de- 
clarations of  defendant,  made  when  plaintifis  were  not  present, 
and  at  a  different  time  from  the  publication  of  the  advertise- 
ment, and  not  being  a  part  of  the  res  gestoe,  they  were  inad- 
missible for  that  purpose.  These  declarations,  and  Judge 
Martin's  advice  to  defendant,  do  not  explain  the  advertise- 
ment.    McArn's  question   was   not  as   to   advertising,  but 
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simply  as  to  the  right  of  John's  administrator  to  interfere 

with  defendant's  possession.  They  were  admissible  only  to 
prove  good  faith  or  malice,  and  so  repel  vindictive  damages 
claimed  from  the  act  itself. 

A  charge  is  erroneous,  which  withdraws  from  the  consid- 
eration of  the  jury  facts  material  to  plaintiff's  right  of  recov- 
ery, and  places  it  on  grounds  independent  of  those  facts, 
Nabors  v.  Camp,  14  Ala.  464;  Carlisle  v.  Hill,  16  ib.  898; 
Eowland  &  Heifner  v.  Ladiga's  Heirs,  21  ib.  9 ;  Porter  v. 
Nash,  1  ib.  452  ;  6  Conn.  453 ;  7  Dana  506  ;  8  ib.  66.  When 
there  is  a  conflict  in  the  testimony,  a  charge  upon  the  facts  of 
the  case  which  assumes  the  contested  fact  as  proved,  invades 
the  province  of  the  jury,  and  is  erroneous.  21  Ala.  218  ;  ib. 
781 ;  1  Gill  262. 

If  the  court,  in  its  charge  to  the  jury,  refers  to  evidence, 
and  comments  upon  it,  it  is  but  right  that  all  the  evidence 
bearing  upon  the  point  should  be  brought  to  their  notice.  1 
Watts  &  Serg.  68;  6  ib.  132;  3  ib.  21;  16  Vermont  579. 
When  the  court  gives  erroneous  instructions,  the  error  is  not 
cured  because  they  are  accompanied  by  correct  ones.  6  Miss. 
87.  A  charge  which  admits  of  two  constructions,  one  of 
which  asserts  an  incorrect  legal  proposition,  is  erroneous. 
Ross  V.  Ross,  20  Ala.  105. 

The  charge  given  by  the  court,  and  excepted  to,  is  also 
erroneous,  because  it  is  based  in  part  upon  a  hypothesis  which 
is  not  warranted  by  the  evidence,  viz :  that  the  goods  in  the 
possession  of  McArn  in  1842,  after  his  discharge,  belonged 
to  John  McArn.  There  was  no  evidence  that  the  goods  in 
Columbus,  Mississippi,  were  purchased  by  John.  The  evi- 
dence as  to  these  goods  was,  that  the  defendant  had  a  store  in 
Columbus,  from  May,  1840,  to  the  summer  or  fall  of  1842 ; 
and  there  was  a  conflict  of  evidence,  whether  it  was  carried 
on  on  his  own  account  or  on  commission.  1  Penn.  State  Rep. 
68 ;  9  Ala.  382 ;  8  Missouri  738 ;  3  Dana  66  ;  2  Gilman  285. 

This  charge  was  also  objectionable,  because  it  was  well  cal- 
culated to  mislead  the  jury  in  this:  that  the  defendant  may 
have  bought  cotton  after  his  discharge,  with  money  which  he 
had  when  he  applied  for  the  benefit  of  the  bankrupt  law  ;  yet, 
if  that  money  was  realized  from  his  business,  no  matter  when 
realized,  this  fact  would  be  no  evidence  of  fraud.     The  charge 
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was  too  indefinite,  in  not  specifying  that  the  jury  must  be 
satisfied,  before  they  could  find  that  matter  in  favor  of  McAm^ 
that  this  money  was  realized  from  his  business  after  his  appli- 
cation.    Cothran  v.  Moore,  1  Ala.  423. 

In  none  of  the  charges  given  by  the  court,  where  the  evi- 
dence was  referred  to  and  commented  on,  was  the  evidence 
referred  to  which  tended  to  show  that  the  defendant  dealt  in 
the  purchase  and  sale  of  uncurrent  money ;  and  this  is  error. 
1  Watts  &  Serg.  68 ;  6  ib.  182 ;  3  ib.  21 ;  16  Ver.  579.  The 
charge  given  excluded  from  the  jury  the  fact  of  defendant's 
having  dealt  in  uncurrent  money,  of  the  money  received  by 
him  on  the  Holcombe  draft,  and  of  the  goods  in  his  possession 
at  Columbus  after  his  discharge.  It  withdrew  from  their  con- 
sideration the  fact  that  McArn  bought  goods  for  his  own  use, 
and  not  as  the  agent  of  the  house  for  whom  he  was  doing 
business  on  commission,  with  the  proceeds  of  the  Holcombe 
draft  for  $1300. 

N.  Hjleiris  and  B.  Y.  Fair,  contra  : 

Any  fact  which  tends  to  establish  the  truth  or  falsehood  of 
the  matter  in  issue,  however  slight  it  may  be,  is  admissible 
evidence.  1  Greenleaf 's  Evidence,  92  §  82 ;  ib.  59  §  52 ;  ib. 
14  §11. 

The  fact  that  others  engaged  in  the  same  business,  at  the 
same  time  defendant  was,  sustained  heavy  losses  in  that  busi- 
ness or  failed,  is  a  circumstance  from  which  the  jury  may  in- 
fer that  the  defendant  also  sustained  heavy  losses,  and  was 
therefore  proper  evidence  to  go  to  the  jury.  5  Barr  230 ;  2 
Gushing  160 ;  4  Denio  502 ;  15  Conn.  254.  The  defendant 
could  not  prove  his  losses  on  cotton  in  any  other  way.  His 
books,  if  produced,  would  not  have  been  evidence  for  him. 
It  was  impossible  for  him  to  prove  the  precise  amount  of  his 
losses. 

That  nearly  all  those  who  were  engaged  in  buying  cotton 
during  the  years  in  which  defendant  bought,  failed,  was  a 
fact,  and  not  the  expression  of  an  opinion.  Massey  v.  Walk- 
er, 10  Ala.  290.  That  defendant  "  was  a  reckless  cotton  buy- 
er," was  also  the  statement  of  a  fact,  and  not  of  an  opinion. 
10  Ala.  290;  5  Barr  230;  19  Ala.  98;  20  ib.  261.  But,  if 
it  was  the  mere  expression  of  an  opinion,  it  was  given  by  one 
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who  was  engaged  in  the  same  business  in  which  defendant 
was,  and  who  had  an  opportunity  of  knowing  the  qualities 
of  the  defendant ;  it  was,  therefore,  admissible  evidence.        • ' 

The  evidence  that  nine-tenths  of  the  cotton  buyers  in 
Montgomery  were  insolvent,  and  that  merchants  in  Mobile 
employed  persons  here  to  buy  for  them  at  fifty  cents  per  bale, 
was  in  reply  to  testimony  offered  by  plaintiffs,  that  defend- 
ant had,  in  the  last  three  years,  bought  cotton  to  the  amount 
of  $284,000,  and  was  intended  to  show  that  most  of  those 
who  bought  cotton  during  those  years  were  men  of  little  or 
no  means,  and  that  persons  who  were  insolvent  might  be  large 
purchasers  of  cotton.  The  evidence  that  defendant  had 
bought  cotton  to  the  amount  of  $284,000,  was  itself  illegal 
and  improper ;  and  being  illegal  and  improper,  no  legal  in- 
jury could  result  to  plaintiffs  by  the  admission  of  even  illegal 
testimony  in  reply  to  it ;  and  when  no  legal  injury  has  re*» 
suited  from  the  admission  of  illegal  evidence,  this  court  will 
not  reverse.  Parsons  v.  Boyd,  20  Ala.  112 ;  Herbert  v.  Han- 
rick,  16  ib.  112.  The  purchase  of  cotton  by  defendant  in 
1850,  1851  and  1852,  afforded  no  presumption  of  fraud,  it 
not  being  shown  by  plaintiffs  that  he  had  not  then  the  ability 
to  obtain  the  means,  with  which  to  make  the  purchases,  from 
other  sources.  Powell  v.  Knox,  16  Ala.  869 ;  Petty  v.  Walk- 
er, 8  ib.  383. 

The  testimony  of  Daniel  McArn  in  answer  to  the  cross-in- 
terrogatories propounded  to  him  by  plaintiffs,  and  the  letters 
and  account  current  furnished  by  him,  being  responsive  to  the 
interrogatories  propounded  to  him,  were  admissible  evidence 
for  defendant.  The  plaintiffs  had  no  right  to  speculate  upon 
the  chances  of  obtaining  favorable  evidence  from  the  witness, 
and,  after  failing  to  do  so,  to  prevent  the  defendant  from 
obtaining  the  benefit  of  the  answers  of  the  witness.  8  East 
290. 

It  was  fully  within  the  discretion  of  the  court  to  permit 
either  party  to  introduce  additional  evidence,  even  after  the 
testimony  had  been  closed.     Ivey  v.  Phifer,  13  Ala.  825. 

The  opinion  given  by  Judge  Martin,  when  consulted  by 
McArn,  was  admissible,  because  it  explained  an  act  which 
the  defendant  had  committed.  Easley  v.  Dye,  14  Ala.  158 ; 
Goodgame  v.  Clifton,  13  ib.  583;  12  ib.  77;  2  Richardson  106. 
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The  charge  excepted  to  by  the  plaintifife  in  error,  was  an 
affirmative  charge ;  and  this  court,  in  the  absence  of  anything 
in  the  record  showing  the  contrary,  must  presume  that  there 
was  evidence  which  justified  it.  If  there  was  no  such  evi- 
dence, it  was  incumbent  on  plaintifis  in  error  to  show  it.  19 
Ala.  701 ;  U  ib.  822. 

The  evidence  relied  on  to  sustain  the  allegation  of  fraud  in 
obtaining  his  discharge  in  bankruptcy  by  defendant,  was :  1. 
The  possession  by  defendant,  in  the  fall  of  1842,  of  a  large 
stock  of  goods ;  2.  That  during  the  years  1850,  1851  and 
1852,  defendant  had  purchased  cotton  to  the  amount  of  §284,- 
000.  The  testimony  of  Daniel  McArn  tended  to  explain  the 
manner  in  which  the  goods  were  obtained ;  and  the  evidence 
showed  that  the  money  with  which  the  cotton  was  bought,  was 
raised  by  bills  drawn  on  New  York,  to  meet  which  the  cotton 
purchased  was  shipped.  There  was,  therefore,  evidence  tending 
to  explain  both  of  the  facts  which  were  relied  on  to  show  fraud 
in  obtaining  the  discharge ;  and  the  charge  was,  therefore, 
properly  given,  because  the  law  never  presumes  fraud.  The 
legal  presumption  is,  that  the  certificate  was  fairly  obtained, 
until  the  contrary  is  shown.  State  v.  Kinkle  &  Lehr,  3  Ala. 
352;  In  re  Pearce,  21  Vermont  611. 

Both  of  the  facts  relied  on  to  show  fraud  being  explained, 
as  shown  in  the  bill  of  exceptions,  the  plaintiflfs  in  error  have 
sustained  no  injury  by  the  admission  of  the  evidence  objected 
to,  even  if  it  were  irrelevant. 

The  only  issue  submitted  to  the  jury  was,  whether  the  de- 
fendant, at  the  time  of  filing  his  petition  for  the  benefit  of  the 
bankrupt  act,  had  money  which  he  fraudulently  withheld. 
There  was  no  assignment  of  fraud  in  withholding  goods,  or 
any  other  property ;  and  the  plaintifis  had  the  full  benefit  of 
every  question  that  could  arise  upon  the  issue  submitted  to 
the  jury,  in  the  several  charges  given ;  and  therefore,  not 
being  prejudiced,  he  cannot  complain.  Donnell  v.  Jones,  17 
Ala.  689 :  Knapp  v.  McBride  et  al.,  7  ib.  20 ;  King  v.  Cro- 
cheron,  14  ib.  826. 

The  case  of  Rowland  &  Heifner  v.  Ladiga's  Heirs,  21  Ala. 
32,  is  different  from  this.  In  that  case,  the  record  did  not  set 
out  the  several  charges  given,  so  as  to  show  the  fact  on  which 
plaintiffs'  right  of  recovery  was  made  to  depend.    In  this 
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case,  the  record  does  show  that  the  charges  given  distinctly 
presented  every  fact  and  question  that  could  legitimately  arise- 
upon  the  issue  before  the  jury,  and  the  plaintiffs  are  therefore 
not  injured. 

The  case  of  King  v.  Crocheron,  14  Ala.  822,  is  an  express 
authority  to  the  point,  that  a  party  complaining  of  error  must 
show  affirmatively  that  he  has  been  injured,  either  by  the 
admission  or  exclusion  of  evidence,  or  the  giving  or  refusing 
of  a  particular  charge.  'Ihis  record  does  not  purport  to  set 
out  all  the  evidence ;  and  as  the  charges  given  fairly  present 
every  question  and  fact  that  could  legitimately  be  submitted 
to  the  jury,  this  court  must  presume  that  the  facts  which  had 
transpired  in  evidence  before  the  jury,  justified  the  court  in 
giving  the  charges. 

CHILTON,  C.  J.— The  defendant,  doubtless  with  a  view 
of  showing  that  he  had  sustained  a  loss  which  drove  him  into 
bankruptcy,  and  which  swallowed  up  all  the  profits  that  might 
be  supposed  to  have  accrued  to  him  from  the  business  in 
which  the  plaintiffs  had  proved  he  was  engaged,  introduced 
evidence  of  his  having  dealt  largely  in  cotton  in  the  years 
'36,  7  and  8,  and  showed  that  such  business  generally  proved 
disastrous  to  those  engaged  in  it  during  these  years. 

In  connection  with  proof  of  the  general  fatality  of  the  bus- 
iness, he  asked  a  witness:  "Did  you  not  lose  largely  on  cot- 
ton during  these  years  ?"  The  witness  replied,  that  he  had 
lost  $50,000 ;  and  the  legality  of  this  question  and  answer, 
forms  the  first  point  for  our  consideration. 

Conceding  that  it  was  proper  for  the  defendant  to  encoun- 
ter the  presumption  which  the  plaintiffs  may  have  raised,  of 
funds  being  in  his  hands  at  the  time  of  filing  his  petition,  by 
showing  that  he  had  been  engaged  in  a  business  which  gen- 
erally resulted  in  ruin  to  those  who  followed  it,  upon  the 
principle,  that  what  generally  happens,  according  to  the  laws 
of  trade,  to  those  who  pursue  a  particular  business  for  a  giv- 
en period,  may  reasonably  be  supposed  to  have  happened  in 
each  particular  case,  (1  Stark  Ev.  65 ;)  yet  we  are  aware  of  no 
rule  of  law,  which  authorizes  any  inference  to  be  drawn,  as 
to  the  profit  or  loss  of  one  individual,  from  what  another, 
wholly  disconnected  from  him,  may  have  made  or  lost  while 
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engaged  in  a  similar  business.  Concede  that  the  witness  loBt 
$50,000 ;  the  conclusion  that  the  defendant  lost  anything,  is 
clearly  a  rum  sequitur  from  such  a  predicate.  Non  constat^  the 
lass  of  the  witness,  by  a  turn  of  good  fortune,  may  have  re- 
sulted in  the  gain  of  the  defendant.  At  all  events,  particu- 
lar losses  depend  so  much  upon  the  want  of  prudence,  man- 
agement, skill  and  foresight  of  the  party,  as  well  as  upon 
many  fortuitous  circumstances  against  which  it  may  be  diffi- 
cult to  provide  in  the  particular  case,  that  what  happens  to 
one  furnishes  no  reasonable  inference  or  presumption  that 
the  same  thing  occurs  to  another. 

It  is  a  general  rule,  founded  on  the  clearest  principles  of 
reason  and  natural  justice,  that  the  acts,  declarations  and 
conduct  of  others,  with  which  the  party  has  no  connection, 
shall  not  be  given  in  evidence  against  him,  so  as,  either  di- 
rectly or  by  inference,  to  affect  his  interest.  The  law  con- 
siders such  matters  as  res  inter  alios  acta,  and  excludes  all 
evidence  concerning  them.  1  Starkie's  Ev.  61.  The  proof 
educed  by  the  question  before  us,  was  clearly  of  this  charac- 
ter ;  and  as  we  can  readily  perceive  how  it  may  have  preju- 
diced the  plaintifife'  case,  the  court  committed  an  error  in  its 
admission.  We  have  carefully  examined  the  cases  to  which 
we  have  been  referred,  and  we  find  nothing  in  them  to  shake 
our  confidence  in  the  correctness  of  the  conclusion  we  have 
attained.  The  case  of  Bradford  v.  The  Eoylston  Marine  and 
Fire  Insurance  Co.,  11  Pick.  Rep.  162,  is  the  strongest  we 
have  been  enabled  to  find,  at  all  favoring  the  view  insisted 
on  by  the  defendant. 

That  was  an  action  against  underwriters,  to  recover  for  an 
alleged  sea  damage  to  bales  of  blankets,  purchased  in  Great 
Britain  and  shipped  to  this  country.  The  defence  set  up 
was,  that  the  blankets  were  damaged  in  the  manufacture  or 
packing ;  and  evidence  was  offered,  to  show  that  the  injury  was 
of  a  peculiar  kind,  and  different  from  saltwater  damage ;  and 
the  court  allowed  the  defendants  to  make  proof  that  other 
bales,  purchased  by  others  from  the  same  manufacturer,  and 
imported  in  the  same  year  by  other  vessels,  were  damaged  in 
the  same  way.  It  is  obvious,  that  the  facts  of  that  case  read- 
ily   distinguish  it  from  this;  for,  in   this,  the  effort  is  to 

prove,  by  the  result  from  a  course  of  conduct  of  a  stranger 
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for  several  years  in  a  particular  business,  that  the  like  result 
has  happened  to  the  defendant,  because  he  was  engaged  in 
the  same  business  during  the  same  time ;  but  this,  we  have 
shown,  is  a  non  sequitur ;  the  result  was  caused,  it  may  be,  by 
numberless  circumstances  which  were  not,  and  perhaps  could 
not  have  been  detailed  to  the  jury,  and  which  it  would  be 
most  improbable  could  apply  alike  to  both  ;  whereas  in  the 
case  cited,  the  exact  analogy  as  to  the  peculiar  character  of 
the  injury  between  the  bales  of  blankets  shipped  by  the  plain- 
tiff and  others,  and  as  to  all  the  circumstances  material  to  the 
formation  of  a  correct  conclusion  respecting  the  nature  of  the 
injury,  existed  as  real  facts, — "inanimate  witnesses," — open  to 
observation,  and  from  which  the  jury  might  reasonably  draw 
an  inference  that,  as  the  sea  water  had  not  occasioned  the  in- 
jury in  the  one  case,  it  did  not  in  the  other. 

The  conclusion  which  we  have  attained  is,  however,  well 
sustained  by  the  authorities.  See  1  Starkie's  Ev.  60 ;  Hol- 
combe  v.  Hewson,  2  Camp.  391 ;  Phoenix  Fire  In.  Co.  v. 
Philip,  13  Wend.  81;  Doe  v.  Sisson  12  East  62-65;  Fur- 
neaux  v.  Hutchins,  Cowper's  Eep.  807 ;  1  Greenl.  Ev.  §  52. 

2.  When  the  issue  involves  an  inquiry  as  to  an  alleged 
fraud,  which  cannot  usually  be  shown  by  direct  proof,  and  at 
the  same  time  may  not  be  inferred  from  facts  and  circumstan- 
ces not  inconsistent  with  fairness  and  honesty,  the  law  justly 
allows  great  latitude  in  the  admission  of  indirect  and  circum- 
stantial proof.  So,  in  this  case,  the  plaintiffs  were  permitted, 
in  order  to  raise  a  presumption  that  the  defendant  had  funds 
in  hand  when  he  filed  his  petition  which  he  fraudulently  con- 
cealed, to  show  that  before  that  time  he  had  received  consid- 
erable sums  of  money,  was  engaged  in  merchandizing  and 
had  purchased  cotton,  &c.  To  repel  any  inference  which  the 
jury  might  draw  from  this  proof  prejudicial  to  him,  and  with- 
out going  into  a  detailed  account  of  his  business  transactions 
for  the  several  years  during  which  the  plaintiffs  had  shown 
he  was  employed,  the  defendant  was  allowed  to  prove  that 
all  the  persons  engaged  in  the  purchase  of  cotton  in  Mont- 
gomery, and  at  the  same  time  with  himself,  had  failed ;  and 
this,  notwithstanding  it  was  shown  that  he  had  sold  his  goods 
for  cash,  while  the  others  had  sold  on  a  credit.  In  Powell 
v.  Knox,  16  Ala.  Rep.  471,   we  said:  "It  would  often  be 
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most  difficult,  and  sometimes  utterly  impracticable,  for  a  par- 
ty to  account  for  all  the  property  he  was  possessed  of  years 
previously ;  and  to  impose  upon  the  bankrupt  this  duty, 
would  be  most  onerous."  Indeed,  such  an  account,  were  the 
bankrupt  prepared  with  all  the  proof,  would  require  more 
time,  in  many  cases,  than  the  law  allows  for  the  trial  of  all  the 
cases  upon  the  calendar.  The  rules  of  evidence,  which  are 
adapted  to  the  convenient  administration  of  justice,  and  which 
are  not  so  stringent  as  to  require  impossibilities,  we  think, 
justified  the  defendant  in  rebutting,  by  proof  of  the  disastrous 
nature  of  the  business  in  which  he  was  employed,  the  infer- 
ence of  his  having  received  profit  therefrom.  It  was  also 
permissible  as  a  circun-: stance,  (although  by  itself  but  weak,) 
tending  to  show  that  the  defendant  shared  in  the  common  dis- 
aster which  overtook  all  those  engaged  in  the  cotton  business, 
during  the  years  mentioned,  thus  requiring  the  expenditure 
of  the  means  derived  from  other  sources  to  make  good  the 
demands  which  accrued  against  him  on  account  of  this.  The 
objection  that  such  testimony  amounts  only  to  matter  of  opin- 
ion, cannot  be  supported.  The  failure  of  a  party  in  business, 
is  a  matter  of  fact ;  the  extent  of  his  loss,  however,  may  be 
a  matter  of  opinion. 

3.  The  defendant  had  the  right  to  prove  the  manner  in 
which  he  conducted  his  business,  as  that  he  was  a  reckless 
cotton  buyer;  for  this  served  to  aid  the  juiy  in  determining 
whether  his  business  resulted  profitably  or  otherwise ;  at  least, 
it  was  a  circumstance  affording  some  evidence  that  his  opera- 
tions resulted  unfavorably ;  since  experience  teaches  us  that 
those  who  are  wanting  in  prudence  and  caution  in  their  busi- 
ness transactions,  more  frequently  fail  of  success  than  those 
who  possess  and  exercise  those  qualities. 

4.  Without  deciding  upon  the  question,  whether  the  proof 
that  the  defendant,  individually  and  jointly  with  another,  had 
bought  cotton  within  the  three  years  next  preceding  the  trial, 
amounting  in  the  aggregate  cost  to  $284,000,  was  competent, 
as  affording  any  reasonable  inference  that  the  defendant  had 
moneys  which  he  fraudulently  concealed  at  the  time  of  filing 
his  petition,  we  are  quite  clear,  that  assuming  it  to  be  com- 
petent, it  was  not  permissible  for  the  defendant  to  rebut  it,  by 
showing  that  nine-tenths  of  those  engaged  in  the  same  busi- 
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ness  were  insolvent.  Such  proof  is  inadmissible,  upon  the 
same  principle  which  we  have  before  stated  as  applicable  to 
proof  of  loss  by  another  individual.  It  does  not  follow,  that, 
because  there  are  nine  agents  to  one  principal,  or  nine  insol- 
vent to  one  solvent  person,  engaged  in  buying  cotton,  the  de- 
fendant is  insolvent,  or  did  not  buy  on  his  own  account. 
This  circumstance,  which  is  doubtless  accidental,  has  no  con- 
nection whatever  with  the  defendant's  condition,  and  throws 
no  light  upon  his  transactions. 

5.  The  same  may  be  said  of  the  proof  that  merchants  in 
Mobile  employed  persons  in  Montgomery  to  buy  cotton  for 
them  at  50  cents  per  bale.  If  the  defendant  was  so  employed, 
he  could  have  proved  it ;  but  surely  it  does  not  follow  that,  be- 
cause some  were  so  employed,  all,  and  consequently  the  de- 
fendant, were  so  engaged. 

6.  There  was  no  error  in  admitting  the  defendant  to  read 
the  account  and  letters  attached  to  the  deposition  of  Daniel  B. 
McArn.  They  were  in  response  to  the  cross-interrogatories, 
and  it  was  not  for  the  plaintiffs,  after  they  found  the  proof 
would  militate  against  them,  to  exclude  it.  After  it  was 
regularly  taken  and  filed  in  court,  the  defendant  acquired  an 
interest  in  the  proof,  and  he  had  the  clear  right  to  use  it,  when 
the  plaintiffs  declined  doing  so.  These  papers  form  a  part  of 
the  deposition,  and  are  not  like  papers  merely  called  for  but 
not  offered. 

7.  There  was  no  error  in  allowing  J  udge  Martin  to  be  ex- 
amined, after  the  defendant  had  announced  that  he  had  closed 
his  testimony.  It  was  entirely  competent,  nay,  it  was  the 
duty  of  the  court,  if  the  j  ustice  of  the  case  required  it,  upon 
the  application  of  the  defendant,  to  allow  additional  proof, 
without  which  the  merits  of  the  case  might  fail  of  being  at- 
tained. The  court  had,  and  exercised  very  properly  we  doubt 
not,  a  discretion  in  the  matter,  and  its  action  in  relation  there- 
to is  not  subject  to  be  revised  on  error.  Ivey  v.  Phifer,  18 
Ala.  E.  821-'5.  ■;■ 

8.  What  the  defendant  said  to  Judge  Martin,  as  the  predi- 
cate for  his  legal  opinion,  was  not  evidence  of  the  facts  stated 
by  him,  but  was  properly  allowed,  in  connection  with  the 
legal  advice,  as  showing  the  grounds  upon  which  it  was  based, 
and  as  explanatory  of  the  advertisement.     If  the  advertise- 
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ment  was  the  result  of  a  mistake,  either  of  law  or  fact,  as  to 
what  constituted  a  partnership,  the  party  should  be  allowed 
to  show  the  mistake,  and  thus  avoid  the  prejudice  which 
might  result  from  it  as  tending  to  establish  funds  in  his  hands 
when  he  applied  for  a  discharge. 

9.  As  to  the  charge,  a  few  words  may  suffice.  It  was  ob- 
jectionable, as  withdrawing  from  the  consideration  of  the  jury 
facts,  which,  however  weak,  yet  tended  to  show  that  the  de- 
fendant had  funds  at  the  time  of  filing  his  petition,  and 
making  the  case  turn  exclusively  upon  the  inquiry  whether 
the  defendant  had  accounted  satisfactorily  for  the  goods  and 
cotton  which  were  found  in  his  possession,  and  were  pur- 
chased by  him  since  his  discharge.  Had  there  been  no  evi- 
dence, except  in  relation  to  these  goods  and  the  cotton  pur- 
chases which  are  mentioned  in  the  charge,  then  it  would  have 
been  most  unquestionably  correct ;  but  there  was  proof  of 
previous  dealings  in  Montgomery  and  Mississippi ;  and  al- 
though the  proof  may  have  been  slight,  yet  it  was  not  com- 
petent for  the  court  virtually  to  say  to  the  jur^;,  "You  must 
disregard  this,  if  certain  other  facts  occurring  after  the  dis- 
charge are  established."  True,  the  judge  had  previously 
charged  upon  the  other  facts,  at  the  request  of  the  counsel ; 
but  taking  these  charges  into  the  account,  we  do  not  think  the 
error  is  cured.  The  jury  might  well  have  inferred,  that,  if 
they  found  the  facts  embraced  by  the  last  charge  in  favor  of 
the  defendant,  their  inquiry  should  terminate ;  as  the  court 
had  said  to  them  that,  if  the  goods  possessed  by  Malcolm  since 
his  discharge  belonged  to  John  McArn,  or  the  cotton  was  pur- 
chased by  him  with  funds  realized  from  his  business  since  his 
discharge,  or  with  capital  borrowed,  &c.,  then  they  must  find 
for  the  defendant. 

It  is  unnecessary  for  us  to  go  farther,  and  lay  down  any 
rules  for  the  future  conduct  of  this  cause.  What  was  said  in 
Petty  V.  J.  B.  &  D.  Walker,  8  Ala.  Rep.  379,  and  Powell  v. 
Knox,  16  ib.  364,  sufficiently  explain  the  principles  of  law 
applicable  to  it,  and  render  it  unnecessary  that  we  should  say 
more. 

Let  the  judgment  be  reversed,  and  the  cause  remanded. 
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BENTLBY  bt  al.  vs.  CLEAVELAND. 

1.  A  defendant  may  protect  himself  from  a  discovery  and  account,  by  a  partial 

answer  averring  that  complaiuantB  are  slaves. 

2.  When  such  a  partial  answer  is  filed,  it  is  not  error  to  reserve  to  the  complain- 

ants the  right  to  except  to  it  for  want  of  the  discovery,  if  it  should  be  found 
on  the  hearing  of  the  answer  that  they  are  entitled  to  it. 

3.  But  the  Chancellor  has  no  power  to  order  the  answer  to  stand  for  a  plea,  and 

to  be  tried  as  such. 

4.  If,  however,  the  answer  is  ordered  to  stand  for  a  plea,  and  an  issue  is  made  on 
it  as  such,  under  which  complainants  proceed  to  take  proof  to  establish  their 
right  to  be  heard,  and  to  the  relief  sought  by  their  bill,  the  irregularity  only 
amounts  to  error  without  injury. 

5.  If  the  allegations  of  the  answer  are  sufficient  as  to  the  slavery  of  those  com- 

plainants who  are  the  only  real  parties  in  interest,  exceptions  will  not  lie  to  it 
for  the  insufficiency  of  its  allegations  as  to  the  slavery  of  the  other  eomplaiu- 
ants  who  are  merely  formal  parties. 

6.  Mutuality  is  an  essential  ingredient  in  all  estoppels ;  and  as  a  slave  can  neither 
be  bound  by  a  covenant,  nor  hindered  by  an  estoppel,  the  law  will  not  allow 
him  to  claim  the  benefit  of  an  estoppel  against  another. 

Error  to  the  Chancery  Court  of  Mobile. 
Heard  before  the  Hon.  J.  W.  Lesesne. 

The  complainants,  Warren  Bentley  and  Cecilia,  his  wife, 
and  Lewis  Young,  a  minor,  who  sues  by  Edward  Parker,  his 
next  friend,  set  out  in  their  bill  that  said  Cecilia  and  Lewis 
are  the  only  heirs  at  law  and  distributees  of  the  estate  of 
Lewis  Young,  deceased,  a  free  man  of  color,  who  was  a  resi- 
dent of  the  city  of  Mobile,  and  who  died  intestate  in  the 
year  1834. 

It  is  alleged  in  the  bill,  that  the  intestate  died  sei25ed  of  a 
lot  of  land  in  said  city,  with  several  tenements  erected  upon 
it,  and  possessed  of  two  slaves,  a  woman  about  forty  years  of 
age,  and  a  man  about  fifty  years  old,  together  with  sundry 
notes  and  accounts  of  value,  and  two  soldiers'  land  warrants, 
each  for  one  hundred  and  sixty  acres  of  laud  in  the  State  of 
Arkansas ;  that  the  complainants,  Cecilia  and  Lewis,  were  too 
young  at  the  time  of  the  death  of  Lewis  Young,  their  father, 
to  know  much  of  his  property,  or  of  what  it  consisted,  and 
can  only  state  generally  in  what  it  did  consist,  and  this,  prin- 
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cipally  on  information  derived  from  friends  who  are  better 
acquainted  with  their  father's  affairs  than  they  are  themselves. 
It  is  further  alleged,  that  one  William  F.  Cleaveland  was  the 
friend  of  Lewis  Young,  the  elder,  while  he  lived,  frequently 
advising  him  in  matters  of  business,  and  at  his  death  said 
Cleaveland  took  charge  of  his  estate,  both  real  and  personal, 
and  the  management  of  the  complainants,  Cecilia  and  Lewis, 
but  never  sued  out  letters  of  administration  or  guardianship ; 
that  in  the  -course  of  time,  since  the  death  of  Lewis  Young, 
he  has  received  large  sums  of  money  for  said  rent,  and  slave 
hire  belonging  to  the  estate,  to  which  the  complainants  are 
entitled,  but  for  which  said  Cleaveland  refuses  to  account  with 
them,  although  requested  to  do  so. 

The  bill  makes  Cleaveland  defendant,  and  prays  a  discovery 
of  all  assets  which  came  to  his  hands  belonging  to  the  estate  of 
said  Lewis  Young,  deceased,  and  that  he  be  decreed  to  deliver 
to  the  complainants  the  muniments  of  title  to  the  real  estate, 
and  to  pay  over  to  them  all  moneys  which  he  has  received 
from  land  rent,  negro  hire,  or  any  other  source,  which  belong 
to  said  estate  of  Lewis  Young,  deceased. 

On  this  bill  subpoena  issued  ;  personal  service  was  effected, 
and  the  defendant  having  failed  to  answer  within  thirty  days 
from  such  service,  a  decree  pro  confesso  was  regularly  entered 
against  him  on  the  25th  day  of  November,  1850. 

Without  any  order  setting  the  decree  pro  confesso  aside,  the 
defendant  filed  his  answer  on  the  21st  January,  1851.  On 
the  same  day,  (although  it  is  dated  in  this  part  of  the  record 
as  21st  January,  1850,)  the  complainants'  solicitor  tiled  ex- 
ceptions to  the  answer  for  insufficiency  in  failing  to  make  a 
full  discovery  on  the  matters  set  forth  in  the  bill,  and  ou  which 
a  discovery  was  sought ;  but  the  record  no  where  shows  that 
any  exception  was  taken  to  its  being  filed  while  the  decree 
pro  confesso  remained  in  force. 

The  answer  sets  up  matter  in  bar  to  the  persons  of  the 
complainants,  averring  that  those  who  are  set  out  as  the  chil- 
dren of  Lewis  Young,  deceased,  are  slaves,  denying  that  the 
complainant  Bentley  is  free,  and  averring  that  he  is  of  full 
African  descent.  It  denies  that  the  defendant  is  executor 
de  son  tort  of  Lewis  Young,  deceased,  but  avers  that  he  was 
regularly  appointed  administrator,  and  exhibits  his  letters  of 
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administration,  but  makes  no  particular  discovery  of  the 
assets  which  came  to  his  hands,  setting  up  that  the  complain- 
ants have  no  right  to  sue  in  this  State,  are  incapable  of 
holding  property,  and  cannot  take  by  inheritance. 

To  this  answer  exceptions  were  filed,  and  overruled ;  and 
the  Chancellor  ordered  the  answer  to  stand  for  a  plea,  and 
the  case  to  be  heard  on  the  issue  thus  made,  reserving  to 
complainants  the  privilege  of  excepting  to  the  answer  for  in- 
sufficiency, in  the  event  the  issue  on  the  plea  should  be  found 
in  their  favor. 

The  parties  proceeded  to  take  proof  on  the  issue  made  by 
the  plea ;  when  the  evidence  very  clearly  established  that  the 
mother  of  Bentley's  wife,  and  of  the  infant  defendant  Young, 
was  a  slave,  the  property,  first,  of  Dr.  G  annard,  and  then,  by 
purchase  from  him,  of  Lewis  Young,  deceased,  the  father  of 
the  complainants  Cecilia  and  Lewis,  and  she  was  never  manu- 
mitted by  her  husband  according  to  the  laws  of  this  State. 

The  Chancellor  dismissed  the  bill,  at  the  cost  of  the  adult 
complainants  and  the  next  friend  of  the  infant. 

From  this  decree  the  complainants  prosecute  a  writ  of  error 
to  this  court,  and  assign  for  error : 

1.  The  order  disallowing  their  exceptions  to  the  answer ; 

2.  The  order  refusing  an  attachment  which  they  asked  for 
to  compel  a  full  answer,  after  the  answer  in  the  record  had 
been  filed,  and  exceptions  to  it  disallowed  ; 

3.  Disallowing  their  exceptions  taken  to  the  answer  as  a 
plea; 

4.  The  final  decree  dismissing  the  bill. 

J.  F.  Adams,  for  plaintiffs  in  error. 
John  A.  Campbell,  contra. 

LIGON,  J. — The  exceptions  taken  to  the  answer  for  want 
of  the  discovery  sought  by  the  bill,  upon  first  inspection  of 
the  record,  will  appear  strikingly  well  taken ;  and  when 
they  are  viewed  only  in  reference  to  the  state  of  the  plead- 
ings when  the  answer  was  filed,  and  our  own  statute  pre- 
scribing the  character  of  such  an  answer  as  is  required  in 
order  to  set  aside  a  decree  pro  confesso,  it  is  difficult  to  perceive 
a  good  reason  for  overruling  or  disallowing  them.    The  statute 
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(Clay's  Big.  261,  §  39,)  provides,  that  no  decree  pro  oonfesao 
shall  be  set  aside,  but  on  filing  a  full  and  complete  answer  to 
the  bill.  And  this  should,  doubtless,  generally  extend  to  all 
parts  of  the  bill.  In  a  case  thus  situated,  no  plea  or  demur- 
rer can  be  allowed.  The  rule  was  evidently  intended  to 
hasten  a  fair  trial  on  the  facts  or  merits  of  the  case,  regardless 
of  those  irregularities  or  defects  in  pleading,  which,  at  an 
earlier  stage  of  the  proceedings,  might  have  been  fatal  on 
demurrer,  -or,  at  least,  might  have  caused  an  amendment,  and 
thus  brought  about  delay. 

A  case  thus  situated  occupies  the  same  place  in  our  prac- 
tice, which  an  English  case  does  in  theirs  when  a  defendant 
has  waived  his  right  to  plead  or  demur,  and  submits  to  file  an 
answer.  The  books  say,  that  such  a  defendant  must  answer 
"fully."  It  is  evident  that  the  word  "complete"  in  our  rule, 
gives  no  strength  to  the  sentence,  nor  does  it  enlarge  the 
meaning.  A  "  full "  answer,  is  as  extensive  a  term  in  de- 
scribing one  which  Ls  ample  and  sufficient,  as  though  the 
term  "complete"  had  been  superadded.  The  latter  is  mere 
tautology. 

But  the  English  courts  never  understood  this  rule  to  be  so 
inexorable,  aa  to  compel  them  to  bow  before  it,  at  the  hazard 
of  being  driven  to  injustice ;  and  long  before  the  adoption  of 
the  New  Orders  in  1841,  which  expressly  modified  its  rigour, 
a  practice,  which  has  now  the  force  of  a  rule,  of  allowing 
partial  answers,  grew  up  among  them.  These  answers  were 
mainly  intended  to  avoid  discovery  in  such  cases  as  it  could 
well  be  excused,  by  showing  the  court  that  the  complainant 
did  not  fill  the  character  which  he  claimed  for  himself  in  the 
bill,  and  was  therefore  not  entitled  either  to  the  relief  or  the 
discovery  he  sought.  2  Dan.  Oh.  Prac.  and  Plead.  821-2 ; 
Wigram  on  Discovery  90,  152. 

This  was  evidently  a  departure  from  the  letter  of  the  rule, 
but  none  from  its  spirit,  or  from  the  spirit  and  intention  of 
all  chancery  rules.  These  are  mainly  intended  to  fence 
out  injustice  and  oppression  from  that  court,  so  that  equity, 
unmixed  by  fraud,  oppression  or  injustice,  may,  with  un- 
checked hand,  be  dealt  out  to  all  its  suitors.  When  our 
chancery  rules  were  arranged  and  adopted  in  1842,  this  modi- 
fication had  long  existed  in  England  as  one  of  the  rules  of 
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their  practice ;  and  as  it  is  not  repugnant  to  our  own  rules, 
laws  or  institutions,  it  became  incorporated  as  one  of  our 
rules  by  the  adoption  of  the  last  rule  of  our  practice.  Clay's 
Dig.  618,  Rule  51.  The  same  practice  prevails  in  many  of 
the  States  which  have  adopted  the  English  rule  with  respect 
to  answers,  when  the  defendant  submits  to  file  one.  Hunt  v. 
Gookin,  6  Ver.  462 ;  Cuyler  v.  Bogert,  6  Paige  186  ;  Metho- 
dist Episcopal  Church  v.  Jaques  et  al.,  1  Johns.  Chancery 
Rep.  65. 

The  case  under  consideration  falls  legitimately  within  that 
class  on  account  of  which  the  rule  was  modified.  If  the 
matter  of  the  answer  be  true,  there  is  an  end  of  the  case.  It 
alleges,  that  Cecilia  Bentley  and  Lewis  Young  are  slaves. 
These  plaintiffs  are  the  only  parties  who  really  assert  an 
interest  in  the  property  in  controversy ;  and  were  it  not  for 
the  coverture  of  the  one,  and  the  infancy  of  the  other,  there 
would  be  no  need  of  any  other  party  whatever. 

A  slave  can  have  no  standing  in  a  court  of  chancery  in 
this  State.  He  cannot  hold  property,  and  consequently  can- 
not litigate  the  title  to  it.  He  is  not  subject  to  be  sued,  nor 
can  any  civil  judgment  or  decree  be  rendered  against  or  for 
him.  His  person,  his  labor,  and  his  earnings  belong  to  his 
master,  and  are  held  or  enjoyed  by  the  slave  only  by  permis- 
sion of  the  master,  and  for  him  should  he  ever  think  proper 
to  claim  it.  A  being  thus  situated,  cannot  sue ;  and  the  fact 
that  the  plaintiffs  are  not  free  negroes,  as  they  pretend  to  be, 
but  slaves,  may  well  form  the  matter  of  a  partial  answer, 
showing  sufficient  reason  why  no  fuller  answer  containing  the 
discovery  sought  should  be  filed. 

If  this  power  did  not  exist,  there  would  arise  a  long  and 
appalling  list  of  oppressions,  resulting  from  fraud  or  malice 
on  one  part,  and  carelessness  or  weakness  on  the  other ;  and 
as  they  arise,  the  court  would  be  without  the  power  to  pro- 
tect its  jurisdiction,  or  shield  its  suitors.  In  this  case,  if  the 
matter  of  the  partial  answer  be  true,  the  plaintifis  come  here 
under  a  false  title,  claiming  to  be  free  persons,  when  in  fact 
they  are  slaves,  and  by  this  suppression  of  their  status,  they 
seek  to  litigate  in  this  court  in  fraud  of  its  jurisdiction. 

Under  these  views  of  the  power  of  the  Chancellor  over  the 
rules  of  practice  and  pleading  in  his  court,  there  was  mani- 
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fedtiy  no  error  in  disallowing  the  exceptions  to  the  answer, 

until  the  question  of  the  plaintiff'  right  to  proceed  at  all 
could  be  first  passed  upon  by  the  court.  Nor  do  we  think 
there  was  any  error  in  reserving  to  the  complainants  the  right 
to  except  for  want  of  the  discovery,  if,  on  the  hearing  of  the 
answer  already  in,  it  should  be  found  they  were  entitled  to 
it;  for,  if  the  answer  of  the  defendant  should  turn  out  to  be 
false,  he  would  be  allowed  to  derive  no  advantage  from  it. 
But  we  cannot  well  see  whence  the  court  derived  its  authority 
to  direct  the  answer  to  stand  for  a  plea,  and  to  be  tried  as  such. 
The  rules  of  practice  fully  j  ustify  its  being  received  and  treated 
as  an  answer,  and  we  are  not  aware  of  any  rule  which  allows 
an  answer  to  be  taken  for  a  plea,  although,  under  some  cir- 
cumstances, a  plea  has  been  ordered  to  stand  and  be  heard  as  an 
answer.  2  Danl.  Prac.  and  PI.  800  and  801 ;  Mit.  PL  303-4; 
Story's  Bq.  PI.  699.  Nor  do  we  think,  under  our  practice,  a 
defendant,  after  decree  jj^o  confesso,  has  a  right  to  put  in  any 
defence  by  way  of  plea,  any  more  than  under  the  English 
practice  he  would  have  the  right  to  do  so  after  answer.  Un- 
der both  systems,  it  would  be  an  anomaly  to  find  a  plea  al- 
lowed at  this  stage  of  the  proceedings.  But  it  is  fully  in  the 
power  of  the  Chancellor  to  receive  a  partial  answer,  if  the 
matter  brought  to  his  view  by  it  shows  that  the  character  in 
which  the  plaintiff  appears  by  his  bill  is  a  false  one,  and  that, 
in  fact,  he  has  no  right  to  call  on  the  defendant  to  make  the 
discovery  he  seeks.  And  it  will  always  be  allowed,  when  it 
is  apparent  that,  if  *he  answer  be  true,  the  plaintiff  would 
not  be  allowed  to  proceed,  and  the  cause  must  terminate. 

We  think,  therefore,  it  would  have  been  more  regular,  and 
consistent  with  the  rules  of  practice,  to  have  heard  this  case 
on  the  answer  as  such,  and  not  to  have  ordered  it  to  stand 
for  a  plea.  But  inasmuch  as  the  complainants  have  been  al- 
lowed a  full  opportunity  to  test  the  truth  of  the  answer,  and 
to  take  proof  to  establish  their  right  to  be  heard,  and  to  the 
relief  they  seek,  under  the  issue  made  on  the  answer  as  a  plea, 
and  as  they  did  go  on  to  take  some  proof,  it  is  apparent  that 
they  have  sustained  no  injury  from  the  form  in  which  the  is- 
sue was  tried  in  the  court  below ;  and  as  the  irregularity  only 
amounts  to  error  without  injury,  no  reversal  can  result  from  it. 

2.  After  what  has  been  said  in  relation  to  the  first  assign- 
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ment  of  error,  it  is  scarcely  necessary  to  add  that  there  was 
no  error  in  refusing  the  motion  for  an  attachment  to  compel 
an  answer.  The  court  had  already  overruled  exceptions  to 
the  answer  on  file,  and  in  this  we  have  seen  there  was  no  error. 
There  being  a  sufficient  answer  on  file,  no  attachment  or  other 
process  could  go  to  compel  another.  The  Chancellor  had,  in 
overruling  the  plaintiffs'  exceptions  to  the  answer,  reserved 
to  them  the  privilege  of  renewing  them,  in  the  event  it 
should  be  found  they  were  free  persons  of  color ;  but  until 
that  issue  was  tried,  the  rest  of  the  case  should  stand  still, 
especially  as  this  preliminary  issue  might  involve  the  fate  of 
the  suit. 

3.  The  third  assignment  of  error  relates  to  the  ruling  of 
the  court  in  disallowing  the  plaintiffs'  exceptions  to  the  an- 
swer, when  it  was  ordered  to  stand  for  a  plea.  These  excep- 
tions were  taken,  because  it  is  said  that  the  slavery  of  the  ■ 
three  colored  plaintiffs  is  not  alleged  with  sufficient  certainty. 
The  allegations  in  respect  to  the  slavery  of  Cecilia  Bentley  and 
Lewis  Young  are  clear  and  unequivocal.  These  are  the  only_^ 
persons  in  whose  behalf  any  equity  arises  against  the  defend- 
ant. Without  the  wife,  Cecilia  Bentley,  and  the  infant,  Lewis 
Young,  the  husband  and  next  friend  would  have  no  standing 
whatever  in  this  court.  The  suit  of  the  husband  and  wife, 
in  respect  to  the  separate  estate  of  the  latter,  is  essentially  the 
suit  of  the  wife.  She  has  the  entire  interest  in  the  corpus  of 
the  estate,  and  the  decree  must  be  for  her  use,  Michan  and 
Wife  V.  Wyatt,  21  Ala.  818.  It  matters  nothing,  therefore, 
whether  the  answer  is  sufficiently  certain  as  to  the  slavery  of 
Warren  Bentley,  the  husband ;  if  his  wife  is  a  slave,  he  can 
take  nothing  through  her ;  and  if  the  minor  Lewis  Young  be 
such,  his  next  friend  must  fail. 

4.  The  only  remaining  question  arising  on  the  assignment 
of  errors,  relates  to  the  decree  dismissing  the  bill,  on  the  issues 
tendered  by  the  answer  on  file.  The  proof  is  clear  and  un- 
contradicted, that  the  mother  of  Cecilia  and  Lewis  Young- 
was,  at  the  time  of  their  respective  births,  a  slave,  and  the 
record  shows  no  act  of  manumission  as  to  them.  Their  con- 
dition must  follow  that  of  their  mother  at  the  time  pf  their 
birth,  and  it  cannot  be  changed  but  by  an  act  of  the  owner. 
That  which  the  law  requires  to  be  done,  in  order  to  invest 
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them  with  freedom,  is  not  proved  to  have  been  performed ; 
80  that,  from  all  that  appears,  they  are  still  slaves.  Under 
these  circumstances,  they  are  forbidden,  by  the  policy  of  our 
law,  from  receiving  property  by  inheritance,  or  taking  and 
holding  it  in  this  State  by  deed,  bequest  or  devise.  Atwood's 
Heirs  v.  Beck,  Adm'r.,  21  Ala.  590 ;  Trotter  v.  Blocker  and 
Wife,  6  Porter  292.  Nor  can  they  sue  to  enforce  a  claim  to 
property.  Since  these  children  cannot  do  so,  neither  can  the 
husband  of  the  one  or  the  next  friend  of  the  other,  as  they 
only  represent  the  interest  of  the  wife  and  minor,  whose  suit 
this  really  is,  and  who,  we  have  seen,  cannot  be  heard  in  a 
court  of  chancery  in  their  present  condition. 

But  it  is  contended,  that,  although  these  plaintiffs  may  be 
disqualified  from  suing  generally,  yet  circumstances  exist  be- 
tween the  defendant  and  themselves,  which  hinder  him  from 
setting  up  their  disqualification.  In  other  words,  that  by  his 
own  acts  Cleaveland  is  estopped  from  denying  their  right  to 
sue.  It  is  shown,  by  his  answer,  that  he  has  received  deeds 
for  real  estate  made  to  him  as  trustee  for  these  children ;  and 
it  is  further  admitted  that  the  possession  of  these  lots  has 
been  recovered  from  him  in  actions  at  law,  by  those  who 
represented  the  interest  of  Cecilia  and  Lewis  Young,  without 
any  defence  on  his  part.  The  defendant,  however,  insists 
in  his  answer  that  he  instructed  his  counsel  in  the  action  at 
law  to  defend  them,  but  that  he  was  misunderstood,  and  thus 
judgment  by  default  was  taken  against  him. 

Be  this,  however,  as  it  may,  it  cannot  work  an  estoppel  in 
liavor  of  these  plaintiflfe.  Mutuality  is  an  essential  ingredient 
in  all  estoppels ;  and  as  these  plaintiffs,  being  slaves,  are  not 
answerable  civilly,  as  they  are  subject  to  no  suit,  as  no  civil 
libability  ever  attaches  to  them,  and  they  can  be  neither  bound 
by  a  covenant,  nor  hindered  by  an  estoppel,  the  law  will  not 
allow  them  to  claim  that  of  another  which  he  could  not  set 
up  against  them,  or,  rather,  which  he  could  not  set  up  against 
their  owners,  who  are  entitled  to  whatever  property  the  slave 
acquires. 

It  results  from  what  has  been  said,  that  the  decree  dismiss- 
ing the  bill  must  be  affirmed,  at  the  costs  of  Warren  Bentley 
and  Edward  Parker,  both  in  this  court  and  the  court  below. 
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BECK,  Adm'r,  vs.  BUKNETT. 

1.  The  statute  of  1842  (Clay's  Digest  502,)  authorizing  the  redemption  of  lands 
sold  under  execution,  does  not  operate  on  a  sale  made  since  the  passage  of 
that  act,  by  the  marshal,  under  an  execution  issued  on  a  judgment  of  the 
Circuit  Court  of  the  United  States  for  the  Southern  District  of  Alabama 
rendered  in  1840. 

Error  to  the  Chancery  Court  of  Wilcox. 
Heard  before  the  Hon.  J.  W.  Lesesne. 

This  bill  was  filed  by  the  defendant  in  error,  against  the 
intestate  of  the  plaintiff  in  error,  to  redeem  certain  lands 
which  had  been  sold,  in  1844,  by  the  United  States  marshal 
of  the  Southern  District  of  Alabama,  under  an  execution 
issued  on  a  judgment  rendered  in  March,  1840,  in  the  Circuit 
Court  of  the  United  States  for  said  Southern  District.  These 
facts  being  admitted  by  the  answer,  the  Chancellor  decreed  in 
favor  of  the  complainant ;  and  his  decree  is  now  assigned  for 
error. 

John  A.  Campbell,  for  plaintiff  in  error. 
Geo.  W.  Gayle,  contra. 

GOLDTHW  AITE,  J.— The  only  question  presented  by  the 
record  in  this  case  is,  whether  the  act  of  July,  1842,  (Clay's 
Dig.  502,)  authorizing  the  redemption  of  lands  sold  under  ex- 
ecution, operates  on  a  sale  made  by  the  marshal,  upon  an 
execution  based  on  a  judgment  of  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Alabama  rendered 
in  1840,  the  sale  having  been  made  in  1844. 

The  cases  to  which  the  judicial  power  of  the  Federal  Gov- 
ernment extends,  are  defined  by  the  constitution ;  and  by  the 
same  instrument,  the  legislative  department  of  the  same  gov- 
ernment is  invested  with  the  authority  to  pass  all  laws  which 
are  necessary  and  proper  to  carry  this  power  into  execution. 
If,  therefore,  it  is  necessary  and  proper  that  the  judgments  of 
the  national  courts  should  be  enforced  by  execution,  against 
the  person  or  the  property  of  the  defendants  in  such  judg- 
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ments,  Congress  has  a  clear  right  to  pass  laws  for  that  purpose, 
and  the  effect  of  the  laws  thus  piissed  could  not  be  affected  by 
any  State  legislation.  The  power  to  pass  laws  for  this  object, 
also  confers  upon  Congress  the  authority  to  adopt  rules  exist- 
ing in  State  courts,  or  remedies  founded  upon  State  legisla- 
tion ;  and  when  this  is  done,  such  rules  and  remedies  derive 
their  efficacy,  not  from  any  inherent  power  in  themselves,  but 
by  reason  of  their  recognition  or  adoption  by  Congress. 
This  was  the  principle  decided  by  the  Supreme  Court  of  the 
United  States  in  Wayman  v.  Southard,  10  Wheat.  1,  and  by 
the  same  court  in  the  Bank  of  the  U.  S.  v.  Halstead,  10  Wheat. 
51.  It  was  affirmed  in  Beers  v.  Houghton,  9  Peters  359, 
in  which  case  the  doctrine  was  laid  down  by  Judge  Story  in 
the  following  terms :  "  State  laws  cannot  control  the  exercise 
of  the  powers  of  the  national  government,  or  in  any  manner 
limit  the  operation  of  the  process  or  proceeding  in  the  na- 
tional courts.  The  whole  efficacy  of  such  laws,  in  the  courts 
of  the  United  States,  depends  upon  the  enactments  of  Con- 
gress. So  far  as  they  are  adopted  by  Congress,  they  are  ob- 
ligatory; beyond  this,  they  have  no  controlling  influence. 
Congress  may  adopt  such  State  laws  directly,  by  a  substan- 
tive enactment,  or  they  may  confide  the  authority  to  adopt 
them  to  the  courts  of  the  United  States. 

This  exposition  of  the  law  by  the  Supreme  Court  of  the 
Union,  in  relation  to  the  exclusive  power  of  Congress  in  re- 
lation to  the  enforcement  of  the  judgments  of  the  federal 
courts,  is  binding  upon  this  court ;  and  as  we  have  decided 
that  the  redemption  act  of  1842  did  not  act  upon  the  contract, 
but  only  affected  the  remedy  by  which  the  judgment  render- 
ed upon  it  was  to  be  enforced,  (Iverson  v.  Shorter,  9  Ala. 
713 ;)  the  question  before  us,  in  this  aspect,  is  reduced  to  the 
inquiry,  as  to  whether  the  act  referred  to,  has  been  adopted 
under  any  of  the  statutes  of  the  United  States. 

The  first  act,  that  of  1789,  was  of  limited  duration,  and  ex- 
pired at  the  end  of  the  ensuing  session  of  Congress.  This 
act  provided,  that  the  forms  of  writs,  executions,  &c.,  should 
be  the  same  in  each  State  respectively,  as  were  then  used  or 
allowed  in  the  Supreme  Courts  of  the  same.  Ingersoll's  Abr. 
101,  note.  The  act  of  8th  May,  1792,  continued  in  force 
the  same  form  of  execution  adopted  under  the  previous  act ; 
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but  it  applied  only  to  the  modes  of  proceeding  in  force  in 
1789,  and  did  not  recognize  the  authority  of  any  laws  of  this 
description,  which  might  subsequently  be  passed  by  anyState. 
It  adopted  the  system  as  it  then  stood,  "subject,  however,  to 
such  alterations  and  additions,  as  said  courts  shall,  in  their 
discretion,  deem  expedient,  or  to  such  regulations  as  the  Su- 
preme Court  of  the  United  States  shall  think  proper,  from 
time  to  time,  to  prescribe  to  any  Circuit  or  District  Court.'" 
Ing,  Ab.  101 ;  Wayman  v.  Southard,  supra.  There  is  no 
rule  that  we  are  apprised  of,  which,  under  this  statute,  adopts 
the  redemption  law  of  this  State ;  and  without  such  a  rule,  it 
could  not  operate  under  the  construction  given  to  the  act  of 
1792. 

The  only  other  acts  of  Congress  which  can  have  any  bear- 
ing upon  the  question  under  consideration,  are  the  process 
act  of  May,  1828,  (4  Statutes  at  large  281,)  providing  for  the 
adoption  of  the  execution  and  other  final  process  in  force  in 
each  State,  at  the  date  of  its  passage ;  and  the  act  of  July, 
1840,  the  fourth  section  of  which  provided,  "that  judgments 
on  decrees  hereafter  rendered  in  the  Circuit  and  District  Courts 
of  the  United  States,  shall  cease  to  be  liens  on  real  estate  or 
chattels  real,  in  the  same  manner,  and  at  like  periods,  as  judg- 
ments and  decrees  of  the  courts  of  such  States  now  cease  to 
be  liens  thereon."  5  Statutes  at  large  393.  As  this  last  act 
applies  only  to  judgments  and  decrees  rendered  after  its  pas- 
sage, it  can  have  no  application  to  the  judgment  under  which 
the  land  was  sold,  which  the  record  shows  was  rendered  in 
March,  1840. 

The  act  of  1828  applying  only  to  such  State  laws  regula- 
ting executions  and  other  final  process,  as  were  in  force  at  the 
time  of  its  enactment,  we  are  brought  to  the  law  of  this  State, 
for  this  object,  which  was  then  in  force.  This  law  was  the 
act  of  1812,  (Clay's  Dig.  205,  §  17,)  as  modified  by  the  act  of 
1820  (Clay's  Dig.  §  81.)  Under  the  operation  of  these  acts, 
lands  were  made  subject  to  execution  ;  the  writ  of  execution 
so  framed  as  to  include  them,  and  the  sheriff's  deed  to  the 
purchaser  under  execution  sale,  declared  to  vest  in  such  pur- 
chaser, "  all  the  right,  title  and  interest  which  the  defendant 
had  in  and  to  such  real  estate  in  law."  The  adoption  by 
Congress  of  the  executions  and  final  process  in  force  under 
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the  statutes  to  which  we  have  just  referred,  was  intended  to 
give  to  such  process  when  issued  from  the  courts  of  the  Uni- 
ted States  in  Alabama,  precisely  the  same  effect  which  pro- 
cess of  that  character  had  under  our  own  laws.  If  a  sale  of 
land  under  execution,  with  the  sheriff's  deed,  conveyed  the 
legal  title  of  the  defendant  to  the  purchaser,  under  the  oper- 
ation of  our  State  laws,  a  sale  by  the  marshal,  upon  an  exe- 
cution from  the  federal  courts  in  this  State,  conveyed  the  same 
title  to  the  purchaser ;  and  as  the  redemption  act  was  passed 
since  1828,  and  has  not  been  adopted  by  Congress,  it  cannot 
have  any  effect  upon  execution  sales,  upon  judgments  render- 
ed in  the  United  States  courts  in  this  State. 

The  argument  that  the  act  of  1842  establishes  a  rule  of 
property,  and  that  it  is  binding  upon  the  federal  courts  under 
the  thirty-fourth  section  of  the  judiciary  act  of  1789,  is  de- 
serving of  consideration.  The  section  referred  to  is  in  these 
words :  "  The  laws  of  the  several  States,  except  where  the 
constitution,  treaties  and  statutes  of  the  United  States  shall 
otherwise  require  or  provide,  shall  be  regarded  as  rules  of  de- 
cision in  trials  at  common  law,  in  the  cases  where  they  apply." 
Ing,  Ab.  99.  This  section  has  been  frequently  construed,  and 
upon  authority  it  is  well  settled,  that  it  does  notapply  tolaws 
relating  to  practice,  process,  or  modes  of  proceeding  after 
judgment;  that  the  State  laws  which  furnish  to  the  court  a 
rule  for  forming  the  judgment,  are  binding  on  the  federal 
courts  as  law ;  but  the  rules  for  carrying  that  judgment  into 
execution,  either  as  regards  the  form  or  effect  of  the  process, 
are  governed  by  the  acts  of  Congress,  and  not  by  State  legis- 
lation. U.  S.  Bank  v.  Halstead,  10  Wheat.  51 ;  Wayman  v. 
Southard,  supra ;  Thompson  v.  Phillips,  Baldwin's  C.  C.  R. 
274.  In  Iverson  v.  Shorter,  supra,  as  we  have  already  said, 
it  was  held  that  the  act  of  1842  affected  the  remedy  only,  and 
this  being  the  case,  under  the  authorities  we  have  cited,  it 
follows  that  the  section  referred  to  has  no  application  to  the 
case  before  us. 

It  results  from  the  views  we  have  expressed,  that  the  decree 
of  the  Chancellor  was  erroneous ;  and  his  decree  must  be  re- 
versed, at  the  costs  of  the  defendant  in  error,  and  the  bill  be 
dismissed  at  the  complainant's  costs. 

Gibbons,  J.,  not  sitting. 
53 


ALABAMA. 


Boling's  Heirs  v.  Boling's  Executor. 

BOLING'S  HEIES  vs.  BOLING'S  EXECUTOE. 

1.  A  paper  in  the  handwriting  of  the  deceased,  purporting  to  be  his  last  will  and 
testament,  but  without  date,  signature  or  attestation,  cannot  be  admitted  to 
probate  as  a  testament,  upon  proof  that  it  Avas  found  among  the  decedent's 
papers  after  his  death,  and  in  connection  with  it  a  memorandum  in  his  handwri- 
ting, containing  a  schedule  of  his  debts  and  suggestions  for  the  management 
of  his  estate ;  that  the  decedent  was  a  lawyer,  a  cautious  and  prudent  man, 
not  disposed  to  communicate  to  people  generally  his  views  and  plans  for  the 
management  of  his  affairs,  and  not  apt  to  change  any  views  or  opinions  which 
he  had  deliberately  reduced  to  writing ;  that  he  had  approved  of  a  similar 
will,  made  by  his  brother-in-law  about  two  years  previously ;  that  the  paper 
was  written  in  May,  and  a  few  days  afterwards  decedent  was  taken  sick  and 
confined  about  two  weeks,  after  which  he  partially  recovered,  and  was  able 
to  attend  to  business  for  two  or  three  weeks,  when  he  relapsed,  and  after  a 
confinement  of  sixteen  days  died,  in  a  congestive  chiU,  on  the  first  of  Au- 
gust ;  that  the  result  of  his  case,  in  the  opinion  of  his  attending  physician, 
was  unexpected  to  him  up  to  the  time  of  the  chill,  and  after  that  he  was  un- 
able to  attend  to  business. 

Error  to  the  Court  of  Probate  of  Lowndes. 

J.  B.  Stone,  for  plaintiff  in  error. 
J.  P.  Saffold,  contra. 

PHELAN,  J. — The  following  instrument,  proven  to  be  in 
the  handwriting  of  the  testator,  was  propounded  in  the  Pro- 
bate Court  of  the  county  of  Lowndes,  as  a  will  of  personal 
estate : 

"  The  State  of  Alabama,  I  I,  James  M.  Baling,  of  the 
Lowndes  County.  )  county  of  Lowndes  and  State 
of  Alabama,  being  now  in  good  health,  and  of  good  and  dis- 
posing mind  and  memory,  but  aware  of  the  uncertainty  of 
life,  do  make  this  as  my  last  will  and  testament : 

S.  1st.  I  give  and  bequeath  to  my  dear  and  beloved  wife, 
Mary  A.  Boling,  all  my  estate,  both  real  and  personal,  includ- 
ing all  money  and  choses  in  action.  This  I  do,  because  I 
have  confidence  that  she  will  do  justice  to  our  dear  children, 
and  because  I  believe  she  will  have  it  in  her  power  the  bet- 
ter to  do  them  justice,  and  also  to  do  justice  to  herself,  by 
having  control  of  all  my  property. 

S.  2. 1  hereby  appoint  my  affectionate  wife,  Mary  A.  Boling, 
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my  executrix,  desiring  her  to  pay  all  my  debts  as  soon  as 
possible.     Witness  my  hand  and  seal  the        day  of 
A.  D.  1852. 

Signed  sealed  and  published  in ' 


{L.S.| 


our  presence,  and  in  the  presence 
of  each  other,  and  in  the  presence 
of  testator,  at  his  request,  on  the 
day  this  will  bears  date." 

The  material  facts  further  shown  before  the  Probate  Court 
were  these : 

1.  The  foregoing  will  was  found  among  the  papers  of 
James  M.  Boling  after  his  death,  and  in  connection  with  it,  a 
memorandum  in  his  hand  writing  containing  a  full  schedule 
of  his  debts,  and  of  debts  and  demands  due  to  him.  This 
memorandum  is  dated  13th  May,  1852.  A  settlement  which 
he  made  with  his  sister,  Mrs.  Anderson,  as  she  proved,  on 
24th  May,  1852,  is  also  noted  in  his  hand  writing  on  this 
memorandum.  At  the  close  of  the  memorandum  i^  a  very 
full  and  specific  series  of  prudent  suggestions  as  to  the  best 
manner  of  investing  and  managing  his  property,  seemingly 
intended,  not  so  much  for  his  own  guidance,  as  for  the  gui- 
dance of  whoever  might  have  the  management  of  his  estate 
after  his  death.  The  following  extract  will  show  the  nature 
of  these  suggestions :  "  It  will  be  observed,  that  I  somewhat 
prefer  a  plantation  and  negroes  to  other  investments.  This 
I  do,  because  I  ftiink  property  of  this  kind,  if  not  the  most 
profitable,  or  the  most  desirable  to  own,  is  as  little  liable  to 
be  wasted.  It  is  hazardous  to  loan  money,  or  to  invest  in 
stocks  in  this  State,  and  unpleasant  to  hire  negroes  out ;  I 
can  think  of  no  investment  so  sure  as  a  plantation  and  ne- 
groes," 

2.  The  testator  was  first  taken  sick  on  the  12th  June,  1862. 
Dysentery  was  prevailing  about  that  time  at  Hayneville,  his 
place  of  residence,  to  a  fatal  extent ;  and  his  mind  had  been 
apprehensive  of  sickness,  before  his  attack.  He  was  confin- 
ed with  his  first  attack  about  two  weeks.  He  then  partially 
recovered,  and  attended  to  business  to  some  extent  two  or 
three  weeks,  when  he  relapsed,  and  after  a  confinement  of 
sixteen  days,  died  in  a  congestive  chill,  on  the  morning  of 
Ist  August.     His  symptoms,  on  the  morning  of  the  day  be- 
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fbre  his  death,  indicated  decided  improvement;  he  said  he 
felt  better,  and  expressed  his  belief  that  he  was  getting  well ; 
but,  about  4  o'clock  of  that  day  he  had  a  congestive  chill,  of 
which  he  died  in  the  course  of  twelve  or  fourteen  hours.  Dr. 
Cook,  his  attending  physician,  expresses  the  belief,  that  the 
result  of  his  case  was  unexpected  to  him  up  to  the  time  of 
the  chill ;  and  that  after  that  time  he  was  unable  to  attend  to 
business. 

3.  The  amount  of  his  property  is  not  accurately  given,  but 
the  memorandum  he  made  discloses  that  he  owned  two  tracts 
of  land,  one  containing  820  acres,  the  other  650  or  560  acres; 
a  lot  of  11  acres  in  Mobile ;  a  house  and  lot  (his  family  res- 
idence) in  Hayneville ;  a  law  library  that  cost  over  $3000 ; 
some  negroes,  how  many  is  not  stated  anywhere ;  and  it  ap- 
pears that  the  debts  and  demands  due  to  him  would  be  about 
equal  to  his  outstanding  debts. 

4.  He  left  a  wife  and  four  young  children ;  was  a  cautious, 
prudent  man,  not  disposed  to  communicate  his  views  and 
plans  for  the  management  of  his  affairs  to  people  generally, 
and  a  man  who  was  not  apt  to  change  any  views  or  opinions 
which  he  had  deliberately  reduced  to  writing  or  communica- 
ted to  others ;  had  in  conversation  with  his  sister,  Mrs.  Ander- 
son, about  two  years  before,  approved  of  a  will  similar  in  its 
provisions  which  her  husband  had  made.  From  conversa- 
tions with  the  testator,  as  to  the  liabilities  of  executors,  &c., 
from  the  nature  of  this  will,  and  his  approval  of  her  hus- 
band's will,  this  witness  expresses  the  opinion  that  her  broth- 
er, the  testator,  was  of  a  settled  opinion  that  it  was  best  and 
wisest  with  small  estates  to  leave  them  as  he  had  done. 

5.  There  is  no  proof  that  the  testator,  during  his  sickness, 
made  any  allusion  to  having  made  this  will,  or  any  will. 

6.  There  is  no  proof,  direct  to  the  point,  that  Mr.  Boling 
was  a  lawyer  by  profession ;  but  we  regard  that  as  a  fact  prov- 
en when  he  says  that  his  law  library  cost  him  over  $3000. 

The  question  now  is,  do  all  these  facts  and  circumstances, 
taken  together,  go  to  prove  that  the  instrument  of  writing 
propounded  as  a  will  of  personal  property,  was  a  will  to  that 
extent,  or  a  will  in  any  sense. 

What  makes  a  will  ?  It  is  the  animus  disponendi — the 
s^tjtle^  intsption  of  a  man  to  pass  his  property  in  a  certain 
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way  after  his  death.    This  ought  in  every  case  satisfactorily 
to  appear,  or  there  is  no  will. 

Does  this  satisfactorily  appear  in  the  present  case  ?  Yes, 
it  is  ai^ed,  he  wrote  out  this  instrument  with  his  own  hand 
carefully ;  and  at  or  about  the  same  time  carefully  prepared 
a  statement  of  his  debts  and  money  due  him,  and  a  memo- 
randum of  the  best  plan  for  managing  his  estate  after  his  de- 
cease ;  he  approved  of  this  manner  of  disposing  of  an  estate, 
not  large,  to  his  sister ;  was  a  man  not  inclined  to  change 
plans,  or  opinions  deliberately  formed. 

But  he  was  a  prudent,  cautious  man ;  besides,  he  was  a 
lawyer,  who  well  understood  how  such  things  should  be 
done,  to  make  them  binding  in  law;  and  these  facts  make  a 
strong  impression,  that,  although  he  meditated  doing  so,  at 
some  future  time,  and  was  putting  things  in  train  for  making 
a  will,  he  did  not  intend  this  unfinished  paper  as  a  will ;  that 
the  final  action,  the  settled  purpc«e  of  mind  to  pass  his  prop- 
erty, did  not  then  exist. 

It  may  be  answered  again ;  But  he  fully  approved  such  a 
mode  of  disposing  of  an  estate,  not  larger  than  his,  as  shown 
in  his  conversations  with  his  sister.  No ;  not  of  disposing  of 
part  of  his  estate,  the  personal  property  only,  as  this  would 
be,  and  as  he  must  know  it  would  be.  What  he  approved  of, 
was  such  a  disposition  of  the  entire  estate,  real  and  personal. 
And  it  is,  in  fact,  an  argument  against  the  validity  of  this  in- 
strument for  any  purpose,  that  such  a  disposition  of  property 
as  it  made,  was  only  approved  by  the  testator  when  it  carried 
the  whole  estate ;  that  he,  as  a  lawyer,  must  well  know  that 
if  the  paper  in  its  unfinished  state  was  good  for  any  purpose, 
it  would  only  be  so  as  to  part  of  his  property,  and  that,  there- 
fore, he  did  not  intend  it  to  have  any  validity  whatever,  un- 
til made  complete  by  his  signature,  and  the  attestation  of  the 
requisite  number  of  witnesses  to  carry  the  real,  as  well  as  the 
personal  estate. 

It  may  be  further  argued,  that,  being  a  lawyer,  he  must  in- 
tend the  necessary  legal  consequences  of  his  acts ;  that  at  the 
common  law,  which  is  in  force  in  this  State,  numerous  prece- 
dents are  to  be  found,  where,  if  a  man  writes  out  his  wiU 
with  his  own  hand,  or  even  directs  another  to  write  it  for 
him,  the  same  will  be  a  good  will  of  personal  property,  with- 
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out  being  signed  at  the  close  by  the  testator,  or  witnessed. 

It  is  fair,  we  concede,  to  suppose  that,  being  a  lawyer,  he 
understood  the  rule  of  law  which  governed  so  important  a 
transaction,  and  that  he  intended  to  shape  his  conduct  by  it. 
What  is  the  rule  of  law,  then,  which  governs  the  case  ? 

Here  it  is :  ''  The  presumption  is  always  against  a  paper 
which  bears  self-evident  marks  of  being  unfinished ;  and  it 
behooves  those  who  assert  its  testamentary  character  distinctly 
to  show,  either  that  the  deceased  intended  the  paper  in  its 
actual  condition  to  operate  as  his  will,  or  that  he  was  pre- 
vented by  involuntary  accident  from  completing  it."  1  Jar- 
man  on  Wills  138,  and  authorities  there  cited.  See  also 
Jones  V.  Kea,  S.Dev.  801 ;  6  Watts  353 ;  4  Hagg.  380;  Wal- 
ler V.  Waller,  1  Grattan  454 ;  4  Har.  &  J.  156. 

Mr.  Boling  wrote  out  a  will  intended  to  convey  his  whole 
estate,  and  intended  to  be  signed  and  attested.  He  did  not 
sign  it,  and  it  was  never  attested.  Was  there  any  obstacle  to 
his  having  it  signed  and  attested,  suflEicient  to  account  for 
these  omissions,  and  leave  room  to  suppose  that  he  meant  it 
as  a  will  in  that  shape  ?  None,  that  deserve  to  be  so  consid- 
ered. It  was  several  days  after  writing  it  out  before  he  was 
first  taken  sick,  and  he  recovered  from  his  first  attack  so  far 
as  to  attend  to  business  in  some  degree  for  two  or  three  weeks, 
before  the  last  and  fatal  attack.  The  presumption  against  it, 
then,  arising  from  incompleteness,  is  not  removed  by  show- 
ing that  it  could  not  have  been  easily  or  conveniently  made 
complete. 

Is  the  presumption  against  it  rebutted,  by  showing  that  the 
testator  intended  it  to  stand  as  his  will  in  that  shape  ?  Al- 
though he  is  proven  to  have  written  it  in  May,  and  did  not 
die  until  1st  August,  we  do  not  hear  from  him  one  word 
about  this  will  which  he  had  written  out,  and  made  ready  to 
be  signed  and  attested.  Had  he  regarded  it  in  the  light  of 
a  will,  he  must,  it  would  seem,  have  spoken  of  it  as  such. 
Though  strongly  inclined  to  bestow  confidingly  upon  his 
wife  his  whole  property,  and  leave  his  children  to  her  mater- 
nal affection,  as  we  must  believe  from  the  facts,  we  cannot 
resist  the  conviction  that  his  mind  never  came  to  the  full  and 
settled  determination  to  take  that  course.  The  law,  whose 
provisions  all  must  admit  to  be  essentially  safe  and  equitable, 
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will  consequently  have  to  make  the  final  disposition  of  his 
property. 

Under  the  facts  of  the  case,  we  think  that  the  Probate 
Court  erred  in  admitting  this  paper  to  probate  as  a  will ;  its 
order  and  decree  to  that  effect  are  consequently  reversed,  and 
the  case  is  remanded,  that  an  order  may  be  made  refusing  to 
admit  the  same  to  probate  as  a  will  to  any  extent  whatever. 


MOORE  &  LYONS  vs.  STAINTON  et  al. 

1.  Process  of  garnishnieDt  may  be  sued  out  against  an  executor  or  administrator, 
as  the  debtor  of  a  legatee  or  distributee,  before  the  lapse  of  six  months  froip 
the  grant  of  letters  ;  but  no  judgement  can  be  rendered  against  him,  as  such, 
until  the  estate  is  finally  settled.    (Code  §§  1917,  2619,  2520,  2522.) 

2.  It  is  not  necessary  that  the  notice  served  on  the  garnishee  should  be  signed  by 
any  one. 

Appeal  from  the  Circuit  Court  of  Monroe. 
Tried  before  the  Hon.  John  A.  Cuthbebt. 

The  appellants  commenced  a  suit  by  attachment  against 
John  A.  Stainton,  as  a  non-resident,  and  summoned  the  ap- 
pellees, as  administrators  with  the  will  annexed  of  John  Stain- 
ton,  deceased,  as  garnishees.  The  appellees  appeared  at  the 
term  to  which  they  were  summoned,  and  moved  to  dismiss 
the  garnishment,  on  the  ground  that  they  had  no  legal  notice, 
and  because  the  garnishment  was  sued  out  within  six  months 
from  the  grant  of  letters  of  administration. 

On  this  motion,  the  court  discharged  the  garnishees,  and 
the  plaintiffs  took  an  appeal  to  this  court. 

R.  C.  ToRREY,  for  appellants. 
S.  J.  CUMMING,  contra. 

GIBBONS,  J. — The  motion  to  dismiss  the  garnishment 
proceedings  against  the  defendants  in  error,  is  confessedly  pre- 
dicated upon  section  1917  of  the  Code,  which  is  as  follows : 
**  No  suit  must  be  commenced  against  an  executor  or  admin- 
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istrator,  as  such,  until  six  months,  and  no  judgment  rendered 
against  him,  as  such,  until  eighteen  months  after  the  grant  of 
letters  testamentary  or  of  administration." 

It  is  insisted  that  the  garnishee  process  is  a  suit  within  the 
meaning  of  this  section  of  the  Code,  and  therefore  the  judg- 
ment of  the  Circuit  Court  was  correct,  That  a  proceeding  by- 
garnishment,  to  subject  the  funds  of  a  defendant  in  attachment 
or  execution  to  the  judgment  or  debt  of  a  creditor,  is  a  suit, 
is  a  proposition  well  sustained  by  authority.  Witherspoon  v. 
Barber,  3  Stew.  335 ;  3  Porter  105 ;  Thomas  v.  Hooper,  5 
Ala.  442 ;  Travis  v.  Tart,  8  Ala.  574. 

These  decisions  were  made  by  this  court  under  the  law  as 
it  stood  in  Clay's  Digest,  previous  to  the  adoption  of  the  Code ; 
and,  as  a  general  proposition,  they  are  undoubtedly  correct. 
The  question  presented  for  our  decision  in  the  present  case  is, 
'whether  such  a  garnishment  as  the  present,  under  the  Code, 
was,  in  the  contemplation  of  the  law,  such  a  suit  as  was  in- 
tended to  be  prohibited  before  the  lapse  of  six  months  from 
the  granting  of  letters  of  administration  ? 

Conceding  that  the  proceeding  by  garnishment  is  a  suit, 
and  connecting  this  proposition  with  section  1917,  above 
cited,  and  construing  said  section  literally,  it  would  seem  to 
follow,  plainly  enough,  that  the  decision  of  the  court  below 
was  in  conformity  with  it.  But  a  doubt  arises  as  to  the  cor- 
rectness of  this  construction,  when  certain  other  sections  of 
the  Code  are  examined  in  relation  to  the  process  of  garnish- 
ment against  executors  and  administrators.  Section  2519 
says :  "  Executors  and  administrators  may  be  garnisheed  for 
a  debt  due  by  the  testator  or  intestate  to  the  defendant,  and 
may  commence  a  suit  by  attachment  in  their  representative 
character."  Again ;  section  2520  says :  "  Executors  and  ad- 
ministrators may  be  garnisheed  for  debts  due  the  legatees  or 
distributees;  but  no  judgment  can  be  rendered  against  them, 
until  a  settlement  of  the  estate,  unless  they  assent  to  the 
legacy,  or  admit  assets  to  pay  the  amount  claimed,  or  some 
portion  thereof,  out  of  the  distributive  share  of  the  debtor." 

Section  2522  is  as  follows :  "  No  judgment  can  be  rendered 
against  an  executor  or  administrator,  upon  his  answer  in 
attachment  or  garnishment,  until  the  lapse  of  eighteen  months 
after  grant  of  letters." 
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It  will  be  seen  by  these  latter  cited  sections,  that,  while 
they  extend  the  remedy  of  garnishment  to  cases  that  could 
not  be  reached  by  the  same  process  under  the  old  law,  they 
prescribe  with  definiteness  in  such  cases  the  periods  within 
which  judgments  shall  not  be  rendered,  and  at  the  same  time 
are  silent  as  to  the  time  when  the  proceedings  may  be  com- 
menced. 

Section  1917,  while  it  prescribes  that  no  suit  shall  be  com- 
menced within  six  months  from  the  granting  of  letters  of 
administration,  also  prescribes  that  no  judgment  shall  be  ren- 
dered until  after  the  lapse  of  eighteen  months  from  such 
grant  of  letters  as  aforesaid.  This  section  would  seem  to 
prescribe  the  general  rule  as  to  the  commencement  of  ordin- 
ary suits  against  executors  and  administrators.  But  we  find 
in  section  2522  a  special  provision,  that  no  judgment  on  gar- 
nishment process  shall  be  rendered  until  after  the  lapse  of 
eighteen  months  from  the  granting  of  letters  of  administra- 
tion upon  the  esliate.  The  repeating  of  this  prohibition  in 
this  section,  as  applied  to  judgments  to  be  rendered  against 
executors  and  administrators,  is  certainly  persuasive  to  show 
that  it  was  not  the  intention  of  the  codifiers  to  place  garnish- 
ment process  against  executors  and  administrators,  as  described 
in  sections  2519  and  2520,  on  the  same  level  with  ordinary 
suits  ;  more  particularly,  as  none  of  these  latter  sections  pre- 
scribe the  time  as  to  when  these  proceedings  may  be  com- 
menced. 

As  the  sections  2519,  2520  and  2522  prescribe  that  in  no 
case  can  a  judgment  be  rendered  against  the  garnishee  until 
after  the  lapse  of  eighteen  months  from  the  granting  of  let- 
ters ;  and  in  case  the  legacy  or  distributive  share  of  an  estate 
belonging  to  a  defendant  in  attachment,  is  sought  to  be  recov- 
ered, that  no  judgment  can  be  rendered  until  such  estate  is 
finally  settled,  we  do  not  see  how  the  evils  which  might 
accrue  from  ordinary  suits,  and  which  are  sought  to  be 
guarded  against  in  section  1917,  could  arise.  Nor  do  we  see 
any  good  reason  why  the  creditor  should  be  debarred  from 
serving  his  process  of  garnishment  in  the  cases  prescribed  in 
sections  2519  and  2620,  before  the  lapse  of  six  mouths  after 
the  grant  of  letters  of  administration.  In  such  cases,  and 
particularly  in  the  cases  prescribed  in  section  2520,  the  exec- 
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utor  or  administrator  has  no  interest  whatever  in  the  funds 
sought  to  be  reached  by  the  process,  but  is  a  mere  stake-holder 
or  trustee,  coupled  with  no  interest  whatever.  We  do  not 
see  any  reason  why  a  creditor,  in  such  cases,  should  be 
debarred  from  issuing  and  serving  the  process  of  garnishment ; 
as  thereby  he  effects  a  lien  upon  the  funds,  without  any  detri- 
ment or  injury  whatever  to  the  executor  or  administrator,  as 
he  is  not  bound  to  answer,  until  after  the  lapse  of  eighteen 
months  from  the  grant  of  letters  of  administration ;  and  in 
case  it  is  a  legacy  or  a  distributive  share  which  is  sought,  no 
judgment  can  be  rendered  until  after  the  estate  is  finally  set- 
tled. In  such  cases,  to  deprive  the  creditor  of  the  power  to 
issue  his  process,  and  effect  his  lien,  for  the  space  of  six 
months  after  the  grant  of  letters  of  administration,  would  be 
to  grant  to  the  legatee  or  distributee,  who  was  disposed  to  act 
fraudulently,  that  much  time  to  effect  a  fraudulent  disposition 
of  the  funds  sought  to  be  reached,  without  conferring  any 
benefit  whatever  upon  the  executor  or  administrator,  in 
whose  hands  the  funds  are.  Our  conclusion  is,  that  in  the 
cases  prescribed  in  sections  2519  and  2520  the  process  of  gar- 
nishment ma}'-  be  issued  before  the  lapse  of  six  months  after 
the  grant  of  letters  of  administration,  and  it  was  therefore 
error  in  the  court  to  dismiss  the  garnishment  process  for  that 
reason. 

The  judgment  of  the  court  below  is  further  sought  to  be 
sustained,  on  the  ground  that  the  notice  itself  served  on  the 
defendants  in  error  is  not  a  legal  notice,  not  being  in  con- 
formity to  the  requirements  of  section  2517  of  the  Code. 
The  only  defect  insisted  upon  in  argument  is,  that  said  notice 
does  not  appear  to  be  signed  by  any  one.  The  form  of  the 
notice,  so  far  as  the  contents  thereof  are  concerned,  is  entirely 
in  conformity  with  the  requisitions  of  the  last  named  section 
of  the  Code;  and  this  notice,  as  appears  by  the  return  of 
the  sheriff,  was  served  on  the  defendants  by  the  sheriff.  We 
see  no  positive  requirement  of  the  section  above  named  to 
the  effect  that  the  citation  should  be  signed  by  any  one. 
The  language  of  the  section  is :  "  Such  person  is  called  the 
garnishee,  and  must  be  cited  by  the  officer  to  appear  at  the 
return  term  of  the  writ  and  answer."  &c.,  "  a  copy  of  which 
citation  he  must  return  executed,  together  with  the  attach- 
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ment  and  levy."  The  contents  of  the  notice,  as  shown  by  the 
record,  are,  in  our  opinion,  unobjectionable;  neither  is  the 
notice  defective  in  form. 

It  results,  that  the  judgment  of  the  court  below  is  reversed, 
and  the  cause  remanded. 


INDEX. 


ADVANCEMENT. 

1.  An  advancement  is  a  provision  made  by  a  parent  to  his  child,  of  money 

or  property,  the  entire  interest  in  which  passes  out  of  the  former  in  his 
lifetime,  though  it  is  not  necessary,  in  all  cases,  that  it  should  take  effect 
in  possession  before  his  death. — Grey's  Heirs  v.  Grey's  Adm'rs 233 

2.  A  promissory  note  executed  by  a  child  to  his  father,  is,  of  itself,  no  evi- 

dence of  an  advancement ;  and  it  is  error  to  allow  it  to  go  to  the  jury  "  as 
evidence  of  an  advancement." 288 

3.  But  parol  proof  is  admissible  to  show  a  subsequent  agreement  between 

the  payee  and  maker,  by  which  the  former  parted  with  all  interest  in  the 
money  secured  by  the  note,  as  an  advancement  to  the  maker 283 

4.  A  distributee  of  an  estate  who  has  released  and  abandoned  aU  interest 

therein,  which  release  has  been  entered  of  record,  is  a  competent  witness 
for  the  administrator,  to  prove  an  advancement  to  another  distributee . .  238 
6.  Property  sent  home  by  a  father  to  his  daughter  and  son- in-law,  on  their 
marriage,  must  be  regarded  as  an  advancement,  unless  at  the  time  a  less 
estate  is  declared  or  limited. — Burnett  v.  Br.  Bk.  at  Mobile  et  al 642 

6.  When  slaves  are  given  by  a  father  as  an  advancement  to  his  daughter  on 

her  marriage,  and  pass  into  the  possession  of  her  husband,  his  right  to 
them  becomes  perfect,  unless  the  grantor's  intention  to  exclude  his  mari- 
tal rights,  at  the  time  the  advancement  was  made,  is  clearly  shown ;  and 
this  right  is  not  divested,  as  against  his  creditors,  by  his  subsequent  de- 
clarations and  admissions  in  favor  of  his  wife,  which  do  not  amount  to  a 
settlement  to  her  sole  and  separate  use 642 

7.  If  the  husband  elects  to  treat  slaves,  which  were  sent  home  as  an  advance- 
ment to  the  wife  by  her  father  on  her  marriage,  as  the  property  of  his 
wife  vmder  the  will  of  her  father,  this  might  operate,  in  a  controversy 
between  her  and  her  husband's  administrator,  to  vest  the  title  in  her  in 
equity ;  but  the  husband  while  living  woxild  not  thereby  be  estopped 
from  asserting  title  in  himself,  nor  would  his  creditors  be  prevented,  after 

his  death,  from  subjecting  it  to  the  payment  of  his  debts 642 

ADVERSE  POSSESSION. 

1.  To  enable  a  bailee  to  assert  an  adverse  possession  against  his  bailor,  he 
must  do  some  open,  imequivocal  act  evincing  such  intention,  and  this  must 

be  brought  to  the  knowledge  of  the  bailor. — Knight  v.  BeU,  Adm'r. . . .  198 

2.  When  land  is  sold  by  the  sheriff  under  execution  as  the  property  of  the 

defendant  therein,  which  is  at  the  time  in  the  actual  possession  of  another, 
claiming  bona  fide  to  hold  it  in  his  own  right,  whether  by  color  of  paper 
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title  or  otherwise,  the  purchaser  acquires  only  a  right  of  property,  con- 
nected with  a  right  of  possession,  which  can  only  be  enforced  by  action 
at  law,  and  can  neither  be  sold  nor  asserted  by  force. — Coleman  v.  Hair.  596 
See  Vendor  and  Vendki:,  2. 

AMENDMENTS. 

1 .  When  a  petition  for  dower  Lb  defective  for  want  of  the  proper  parties  and 

necessary  allegations,  it  may  be  amended  ;  and  in  such  case  the  Appel- 
late Court  will  not  dismiss  the  petition,  but  will  remand  the  cause,  that 
the  proper  amendments  may  be  made. — Martin's  Heirs  and  Adm'rs.  t. 
Martin. 86 

2.  A  sheriff  may,  by  leave  of  the  court,  amend  his  return  on  an  execution, 

pending  a  motion  against  him  for  failing  to  pay  over  the  money  collected 

on  it — Niolin  v.  Hamner 678 

3.  When  a  writ  of  error  is  sued  out  in  the  name  of  one  of  the  defendants 

"  et  al^"  the  abbreviation  cannot,  strictly  considered,  be  construed  to 
mean  the  other  defendants  in  the  cause  below ;  but  under  the  statute  al- 
lowing amendments  of  writs  of  error,  (Clay's  Digest  312  §  39)  the  writ 
will  be  considered  amended,  so  as  to  conform  to  the  actual  facts. — Colvin 
et  tX.  V.  Owens 782 

APPEALS. 

1.  In  appeal  cases,  after  the  defendant  has  pleaded  to  the  merits,  and  the 

cause  has  been  pending  several  years,  and  several  trials  have  been  had, 
it  is  not  discretionaiy  with  the  court  to  allow  the  defendant  to  withdraw 
his  plea,  and  to  plead  in  abatement  to  the  jurisdiction  of  the  justice. — 
Vaughan  v.  Robinson 519 

2.  The  first  head-note  to  the  case  of  Massey  v.  Steele's  Adm'r.,  11  Ala.  340, 

corrected  and  limited 519 

3.  In  appeals,  as  in  other  cases,  pleas  in  abatement  must  be  filed  at  the  first 
term  at  which  they  can  be  pleaded,  if  the  declaration  or  statement  has 
been  filed,  and  the  plaintiff  is  in  no  default 619 

4.  Wh«ii  plaintiff  brings  debt  under  the  statute,  before  a  justice  of  the  peace, 

to  recover  the  value  of  trees  cut  and  removed  from  his  premises  by  de- 
fendant, and,  the  case  being  removed  by  appeal  into  the  Circuit  Court,  he 
there  recovers  judgment  for  a  less  sum  than  before  the  justice,  the  court 
may  enter  judgment  for  the  cost  of  the  appeal,  against  either  party,  ac- 
cording to  the  justice  of  the  case.    (Clay's  Dig.  316  §  19  ;  ib.  581  §  2.) — 

Homsby  v.  Orossland 62S 

6.  In  appeal  cases,  where  the  amount  in  coDtroversy  is  leas  than  twenty  dol- 
lars, the  failure  of  the  plaintiff  to  be  present  at  the  trial  cannot  deprive 
the  defendant  of  his  legal  right  to  testify. — Wheeler  v.  Stockdale. 658 

6.  In  appeal  cases  where  the  amount  in  suit  is  less  than  twenty  dollars,  if 

the  warrant  is  in  the  name  of  a  firm  as  plaintiffs,  not  setting  out  the  indi- 
vidual names  of  the  partners,  plaintiff  may  introduce  proof  of  their  in- 
dividual names,  in  order  that  they  may  be  set  out  in  the  judgment  entry. 
—Stockdale  v.  Riddle  A  Co 678 

7.  In  appeal  cases  from  the  judgment  of  a  justice  of  the  peace,  the  rendition 

of  judgment  by  default  on  one  day  against  some  of  the  defendants,  and 
on  another  against  the  others  who  made  defence,  is  a  mere  irregularity 
for  which  ike  proceedings  should  not  be  quashed. — White  v.  Blount  A, 
Sktltoo 697 
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APPELLATE  COURT. 

1.  When  the  record  shows  that  the  prisoner  was  regularly  arraigned,  and 
pleaded  not  guilty,  and  proceeded  to  trial  without  any  objection,  the  ob- 
jection cannot  be  raised  in  the  Appellate  Court,  that  the  record  fails  to 
show  that  he  was  served  with  a  copy  of  the  indictment  and  a  list  of  the 
jury,  two  entire  days  before  the  trial,  or  that  the  venire  was  returned 
into  coui't — Ben  v.  The  State 9 

2.  Injury  will  be  presumed  from  error,  unless  the  record  itself  rebuta  the 
9         presumption,  and  shows  affirmatively  that  no  injury  could  have  resulted 

from  the  ruling  of  the  court  to  the  party  excepting. — Dave  v.  The  State.    23 

3.  When  one  of  the  original  papei-s  iu  a  cause  belonging  to  the  files  of  the 
primary  court  is,  by  an  order  of  that  court,  attached  to  the  transcript 
sent  to  the  Appellate  Court,  the  lat^^er  cannot  inspect  or  examine  it  for 
any  purpose  whatever. — Butler  v.  The  State 43 

4.  When  a  prisoner  who  has  been  convicted  of  felony  escapes  from  jaU,  after 
suing  out  a  writ  of  eiTor  to  reverse  the  judgment  of  conviction,  and  the 
fact  of  his  escape  is  brought  to  the  knowledge  of  the  Appellate  Court  by 
affidavits,  it  is  nevertheless  the  duty  of  that  court  to  proceed  with  the 
cause,  and,  without  any  reference  to  the  facts  outside  of  the  record,  to 
determine  whether  the  conviction  was  according  to  the  forms  of  law. — 
Parsons  v.  The  State 60 

5.  After  the  final  adjournment  of  the  Supreme  Court  it  ceases  to  have  any 

power  over  its  records,  other  than  that  incident  to  all  courts  of  general 
jurisdiction,  of  correcting  clerical  errors  where  the  record  affords  matter 
upon  which  to  base  such  con-ection. — Van  Dyke  v.  The  State ST 

6.  An  adjourned  term  is  but  a  continuation  of  the  regular  term ;  and  al- 
though it  is  continued  for  trial  of  the  causes  on  a  particular  division,  yet 
the  court  has  power,  ex  tnero  motu,  to  vacate  an  erroneous  judgment  ren- 
dered during  the  regular  term  in  a  cause  on  another  division,  and  to  set 
down  the  cause  for  a  rehearing  at  the  regular  succeeding  tenii 57 

7.  The  Appellate  Court  will  decide  no  question  on  error,  which  is  not  made 
and  acted  on  in  the  primary  coui-t,  and  that  action  assigned  for  error  and 
insisted  upon;  unless  it  be  a  want  of  jurisdiction,  apparent  on  the  face  of 
the  proceedings  in  the  court  below. — Freeman  v.  Swan  et  al 106 

8.  Bankruptcy  may  be  pleaded  to  a  scire  facias  to  revive  a  judgment,  and 
when  it  is  pleaded  "  in  short  by  consent,"  the  Appellate  Court  will  pre- 
sume that  it  was  well  pleaded. — Duncan,  Adm'r,  v.  Hargrove  et  al. . . .  150 

9.  When  a  defendant's  answera  to  interrogatories  filed  to  him  under  the 

statute  are  excepted  to,  and  he  does  not  in  turn  except  to  the  ruling  of  the 
court  in  sustaining  the  exceptions,  but  answers  over,  he  cannot  raise  an 
objection  in  the  Appellate  Court  to  the  action  of  the  primary  court — 
Saltmarsh  v.  Bower  «fe  Co 221 

10.  The  Appellate  Court  is  not  authorized  to  construe  a  charge  with  direct 
reference  to  the  weight  of  evidence,  but  is  limited  to  an  examination  of 
the  propositions  of  law  contained  in  it  in  reference  to  the  subject  matter  '^ 
of  the  evidence,  looking  only  to  see  if  there  is  any  evidence  to  support  it 

— ^Dill,  Guardian,  v.  Camp 249 

11.  When  a  cause  is  submitted  to  the  Chancellor  on  an  agreed  state  of  &ctB, 
upon  which  he  renders  his  decree,  and  it  is  not  objected  that  the  plead- 
ings do  not  put  these  facts  in  issue,  the  objection  cannot  be  raised  in  the 
Appellate  Court  to  prevent  a  revision  of  his  decree. — Whitworth  et  ux. 

T.  Hart  et  al 448 
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12.  la  revUiog  the  action  of  tbe  primary  ooorU,  the  Appellate  Court  re- 
Terses,  affimu  or  modifies  their  judgmeuU  and  decrees,  without  regard 
to  the  reasons  upon  which  they  are  predicated ;  and  if  tbe  primary  court 
has  arrived  at  a  correct  result,  although  the  reasons  assigned  for  it  may 
be  iosufficieot,  the  constant  practice  is  to  affirm. — Cave  v.  Webb  et  al. .  683 

18.  When  the  record  shows  that  defendant  demurred  to  plaintiff's  declara- 
tion, and  it  does  not  appear  that  any  action  was  bad  on  tbe  demurrer, 
the  Appellate  Court  will  presume  that  it  was  ovemded  before  the  issue 
of  fact  was  submitted  to  the  jury. — Eastland  v.  Sparks 607 

14.  And  when  no  pleas  appear  in  the  record,  but  tb^  judgment  entry  recites 
the  appearance  of  tbe  parties  and  the  verdict  of  tbe  jury,  the  Appellate 
Court  will  presume  that  a  proper  issue  was  formed 607 

16.  In  the  Appellate  Court  each  case  must  be  tried  upon  its  own  record, 
wbidi  cannot  be  aided  by  reference  to  the  record  of  another  case,  invidv- 
ing  the  construction  of  the  same  wilL — Collier's  Adm'r.  v.  Slaughter's 
Adm'r 67 1 

16.  No  direct  judgment  can  be  rendered  in  the  Appellate  Court  against  the 
plaintiff's  security  for  costs  in  the  court  below ;  but  the  certificate  of  the 
judgment  rendered  in  the  former  is  a  sufficient  predicate  for  the  statu- 
tory prcceeding  by  motion  against  tLe  security  below. — Williams  et  aL  v. 
McCurdy  &  Aldrick 696 

ASSIGNMENTS. 

1.  When  assumpsit  is  brought  on  an  account  in  the  name  of  an  assignor  for 

the  use  of  his  assignee,  it  is  not  error  to  refuse  to  instruct  the  jury  that 
the  assignee  acquired  no  right  to  maintain  an  action  on  the  account  by 
reason  of  the  transfer ;  and  a  charge  which  assumes  that  the  assignee 
must  have  a  right  to  maintain  the  suit  as  plaintiff,  is  properly  refused. — 
Saltmarsh  v.  Bower  «t  Co 221 

2.  An  assignment  of  a  judgment  is  not  required  to  be  under  seaL — Bectoo 

V.  Ferguson 699 

ASSUMPSIT. 

1.  When  money  is  collected  under  execution  from  an  administrator's  surety, 
on  a  decree  of  the  Court  of  Probate  against  the  administrator  in  favor  of 
the  administrator  dt  bonU  ho»,  and  the  decree  is  reversed  by  the  Appel- 
ate Court  after  the  collection  of  the  money,  and  after  its  distribution  by 
the  administrator  de  bonis  non  among  the  distributees  of  the  estate,  the 
surety  may  recover  the  money  so  paid  in  attumptit. — Williams  v.  Sim- 
moos 428 

2.  WIieD  the  rent  reserved  is  to  be  paid  in  specific  articles,  and  the  contract 
of  leaae  doee  not  fix  their  value,  nor  furnish  a  rule  by  which  it  may  be 
ascertained  by  mere  calculation,  no  recovery  can  be  had  on  the  oommoa 
counts  in  asmmpsit. — Eastland  v.  Sparks 607 

3.  In  assumpsit  against  the  endorser  of  a  note  not  payable  in  bank,  it  is  er- 

roneous to  render  judgment  by  default  without  the  intervention  of  a  jury, 
either  under  the  common  counts,  or  a  special  count  which  contains  no 
averment  of  suit  against  the  maker,  and  no  allegation  dispensing  with 
tbe  necessity  for  such  averment — Langdon  v.  Williams 681 

ATTACHMENT  AND  GARNISHMENl'. 

1.  The  affidavit  of  the  defendant's  indebtedness  and  non-residence,  required 
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for  the  issue  of  an  attachment  under  the  act  of  February  5,  1846,  may 

be  made  by  an  agent  or  attorney. — Flake  <fe  Freeman  v.  Day  A,  Co 132 

2.  The  act  of  February  5,  1846,  is  remedial,  and  should  receive  a  liberal 
construction ;  its  object  was,  to  enable  the  complainant,  without  first 
reducing  his  demand  to  judgment,  to  reach  by  attachment  in  chancery 
whatever  might  be  attached  at  law,  and  also  money  and  effects  of  his 
debtor  in  the  hands  of  third  persons  not  liable  to  seizure  from  their 
nature 132 

3.  When  the  debtor's  property  is  purchased  by  a  third  person,  at  a  price  less 

than  its  real  value,  with  intent  "to  hinder,  delay  and  defraud"  creditors, 
and  is  afterwards  resold  by  him,  the  creditor  may  attach  the  money  iu 
his  hands,  the  proceeds  of  the  resale,  by  bill  in  chancery  under  the  act 
of  1846 1 32 

4.  The  condition  of  a  replevy  bond  can  only  be  complied  with,  after  a  judg- 

ment has  been  rendered  against  the  defendant  in  attachment,  by  a  deliv- 
ery of  the  property  to  the  sheriff  on  his  demand ;  and  if  the  bond  is  re- 
turned "  forfeited "  on  account  of  a  failure  to  deliver  the  property,  the 
statute  gives  the  plaintiff  in  attachment  a  right  to&Ji.fa.  against  all  the 
obligors,  without  any  further  action  of  the  court. — Cooper  v.  Peck  & 
Clark. 406 

5.  In  a  contest  between  plaintiff  in  attachment  and  a  claimant  of  the  fund 
attached  iu  the  hands  of  a  garnishee,  who  is  brought  in  by  notice  under 
the  statute,  after  plaintiff  has  shown  that  the  money  once  belonged  to  the 
defendant  in  attachment,  it  is  competent  and  proper  for  the  claimant  to 
show  that  its  ownership  was  changed  before  the  service  of  the  garnish- 
ment, and  that  he  has  become  entitled  to  it;  and  any  evidence  which 
tends  to  establish  this  fact,  is  admissible  for  the  claimant. — Brooks  v. 
Hildreth  and  Mosley 469 

6.  When  the  garnishee  receives  money  from  the  defendant  in  attachment, 
to  be  handed  over  to  the  claimant,  who  had  incurred  a  liability  for  defen 
dant  which  would  form  a  sufficient  consideration  for  a  promise  on  the 
part  of  the  latter  to  indemnify  him  against ;  and  the  claimant  after- 
wards assents  to  the  payment,  and  requests  the  garnishee  to  hold  the 
money  for  him,  which  the  latter  promises  to  do,  the  claimant  is  entitled 

to  recover  the  money  in  a  contest  with  the  plaintiff  in  attachment 469 

7.  A  liability  for  costs  incurred  by  the  claimant,  in  a  trial  of  the  right  of 

property,  forms  a  sufficient  consideration  to  support  a  promise  by  the 
defendant  in  execution  to  indemnify  him  against  it,  when  the  claimant  in- 
terposed the  claim  as  trustee  for  the  defendant's  wife,  at  his  request,  and 
the  suit  was  unsuccessful  in  consequence  of  some  fraud  in  the  deed  under 
which  he  claimed,  but  to  which  he  was  not  originally  a  party 469 

8.  An  attachment  lies  under  the  statute,  (Clay's  Digest  58  §  14,)  in  favor  of 
a  resident  creditor,  against  the  foreign  executor  or  administrator  of  bis 
deceased  non-resident  debtor. 

(Goldthwaite,  J.,  dissenting,  held,  that  it  was  the  object  of  the  statute  to 
confer  upon  the  creditor  the  same  rights  against  the  estate  of  his  de- 
ceased debtor  that  he  had  against  his  property  while  he  was  living ;  and 
that  the  remedy  was  intended  to  be  given  against  the  person  who  was 
here  recognized  as  the  legal  representative  of  the  property.) — Br.  Bk.  at 
Mobile  V.  McDonald 418 

9.  To  authorize  an  attachment  against  the  foreign  executor  or  administrator 
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of  a  deceased  Don-reeideot  debtor,  it  must  appear  that  he  was  a  noo-res- 
ideot  at  the  time  of  his  death  ;  and  when  the  attachment  is  sued  out 
against  the  non-resident  debtor  himself  while  liviug,  the  suit  cannot  be 
revived  by  »ci. /a.  against  his  foreign  executor  or  administrator,  because, 
non  constat  that  he  was  a  non-resident  at  the  time  of  his  death 474 

10.  Under  the  acts  of  1833  (Clay's  Digest  54  §  1.)  and  1846  (Pamphlets 
acts  1844-5  187,)  the  clerk  of  the  court  may  issue  a  judicial  attachment 
against  the  defendant  who  avoids  the  service  of  process,  upon  the  filing 
of  the  required  affidavit,  either  in  vacation  or  term  time. 

(Chilton,  C.  J.,  dissenting,  held,  that  an  order  of  the  court  or  judge  was 
necessary  to  warrant  the  issue  of  the  attachment.) — Gamer  <t  Nevill  v. 
Johnson 494 

11.  When  a  judicial  attachment  is  sued  out  against  a  defendant  who  avoids 
the  service  of  process,  he  cannot  by  plea  put  in  issue  the  groimds  on 
which  it  issued  as  contained  in  the  affidavit 494 

12.  The  defendant  in  attachment  is  a  competent  witness  for  his  commission 
merchant,  in  a  suit  brought  by  the  latter  against  the  sheriflF  to  recover 
certain  bales  of  cotton,  which  be  had  seized  under  attachment,  as  the 
property  of  the  defendant  therein,  and  which  the  defendant  had  previ- 
ously assigned  to  his  commission  merchant — Bryan  v.  Smith 584 

13.  When  judgment  nisi  is  rendered  against  a  garnishee  for  failing  to  ap- 
pear and  answer,  a  final  judgment  cannot  be  rendered  against  him,  until 
a  scire  feuias  is  duly  "executed  and  returned"  by  the  sheriff  of  the  coun- 
ty in  which  he  resides,  or  in  which  he  was  summoned — Wood  v.  Russell.  645 

14.  Process  of  garnishment  may  be  sued  out  against  an  executor  or  adminis- 
istrator,  as  the  debtor  of  a  legatee  or  distributee,  before  the  lapse  of  six 
months  from  the  grant  of  letters ;  but  no  judgment  can  be  rendered 
against  him,  as  such,  until  the  estate  is  finally  settled.  (Code  §§  1917. 
•2619,  2620,  2622.)— Moore  A  Lyons  v.  Stainton  et  al 831 

16.  It  is  not  necessary  that  the  notice  served  on  the  garnishee  should  be 
signed  by  any  one 881 

BAIL 

1,  When  application  is  made  to  the  Appellate  Court  for  writs  of  habeas  cor- 
pus and  certiorari,  to  revise  tlie  action  of  a  circuit  judge  in  refusing  bail 
to  a  prisoner  charged  with  murder,  and  the  bill  of  exceptions  states  that 
the  cause  was  continued  '"on  the  affidavit  of  the  prosecutor,  which  dis- 
closed the  absence  of  a  material  witness  for  the  State,  who  had  been  reg- 
ularly subpoenaed,  &c.,  but  the  affidavit  itself  is  not  set  out  in  the  record, 
the  Appellate  Court  will  not  intend  that  the  affidavit  did  not  satisfacto- 
rily account  for  the  absence  of  the  witness  according  to  the  requirements 
uf  the  statute.  If  the  affidavit  was  defective,  it  should  have  been  set  out 
in  the  reourd,  or  its  defects  in  some  other  way  made  part  of  the  petition- 
er's case. — Ex  parte  McCrary 66 

2.  Although,  since  the  adoption  of  the  Penal  Code,  the  jury  have  the  power. 

in  all  cases  of  murder  in  the  first  degree,  of  determining  whether  the 
punishment  shall  be  death  or  imprisonment  for  life  in  the  penitentiary, 
yet  this  does  not  make  the  offence  less  capital  than  before.  The  inquiry 
before  the  magistrate,  on  a  question  of  bail,  still  is  whether  the  offence 
charged  may  be  capitally  punished ;  if  it  may,  and  the  proof  is  evident 
ortbe  presumption  great,  it  is  not  bailable. M 

54 
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3.  When  an  examination  has  been  had  before  a  magistrate,  oi*  a  judge  of  an 
infetior  tribunal,  in  whom  is  reposed  a  sound  disei-etiou  to  admit  to  bail 
or  not,  as  they  inay  think  proper  uuder  all  the  facts  and  circumstances 
of  the  case,  the  Appellate  Court  Avill  always  presume  that  this  discre- 
tion, has  been  correctly  exercised,  until  the  contrary  is  plainly  made  to 
appear 65 

4.  When  EAvrit  oi  capias  ad  satisfaciendum,  after  commanding  the  sheriff  to 
take  the  body  of  the  defendant  in  the  judgment  to  satisfy  the  plaintiffs' 
debt  and  costs,  contains  the  further  direction :  "  And  that  you  have  the 
said  moneys  at  our  next  Circuit  Court,  to  render  to  the  said  plaintifls  for 
their  damages  and  costs  aforesaid,"  the  latter  direction  is  mere  surplus- 
age, and  does  not  vitiate  the  writ. — Sewart  v.  Cunningham  tfe  Rippetoe.  626 

6.  An  affidavit  to  hold  to  bail  is  sufficient  to  authorize  the  issue  of  a  ca.  sa. 
after  judgment r 626 

BANKRUPTCY. 

1.  Bankruptcy  may  be  placed  tf)  a  scire  facias  to  revive  a  judgment,  and 

when  it  is  pleaded  "in  short  by  consent,"  the  Appellate  Court  will  pre- 
sume that  it  was  well  pleaded. — Duncan,  Adm'r  v.  Hargrove  et  al 150 

2.  When  a  bankrupt's  certificate  is  attacked  on  an  allegation  of  fraud  in  with- 
holding moneys  in  his  hands,  after  the  defendant  has  introduced  evidence 
to  show  that  the  business  in  which  he  was  engaged  for  several  years 
prior  to  the  filing  of  his  petition  in  bankruptcy,  was  generally  disastrous 
to  those  engaged  in  it  at  the  same  time,  evidence  of  the  amount  of  losses 
sustained  by  another  individual,  wholly  disconnected  from  him,  is  not  ad- 
missible evidencefor  the  defendant. — Edgar  v.  McArn 796 

3.  But  after  plaintiffs  have  proved  that  defendant  had  received  considerable 

sums  of  money  before  filing  his  petition,  that  he  was  engaged  in  merchan- 
dizing, and  had  purchased  cotton,  <fee.,  defendant  may  repel  any  inference 
which  might  be  drawn  from  this  evidence  prejudicial  to  him,  by  showing 
that  all  those  who  were  engaged  in  the  purchase  of  cotton  at  the  same 
time  and  place  with  himself,  had  failed  ;  aud  this,  notwithstanding  it  is 
shown  that  he  sold  his  goods  for  cash,  while  the  others  had  sold  on  a 
credit 796 

4.  So  also,  evidence  that  defendant  was  a  reckless  cotton  buyer  is  admissible 

for  him 796 

5.  When  plaintiffs  have  proved  that  defendant  purchased  cotton  to  a  very 
large  amount  during  the  three  years  immediately  preceding  the  trial, 
which  was  several  years  after  obtaining  his  discharge  in  bankruptcy, 
defendant  cannot  rebut  this  evidence  by  showuig  that  nine-tenths  of  those 
engaged  in  that  business  during  the  same  time  were  insolvent 796 

6.  Nor  can  he  be  allowed  to  prove  that  merchants  in  a  neighboring  city 
were  in  the  habit  of  employing  persons  in  the  city  where  he  lived  to 

,    buy  cotton  for  them  on  commission 796 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  A  writing  in  these  words,  viz :  "  By  the  25th  day  of  December  next  I' ' 
promise  date  to  pay  to  Wm.  H.  Butler,  or  bearer,  the  sura  of  one  hun- 
dred and  interest  from  and  two  dollars  for  value  rec'd  of  him,  this  Febru- 
ary 23d,  1850."     (signed)  "  Stephens  Bums,"  is  a  promissory  note  with- 
in the  forty-third  seotioQ  of  the  fourth  chapter  of  the  Penal  Oode,  (Olay's 
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Digest  423,  §  48)  and  will  sustain  an  indictment  for  forgery. — Batler  r. 

The  State 43 

'2.  A  note  payable  "  in  solreut  notes  or  accounts  of  other  men,"  is  not 
equivalent  to  a  note  payable  in  money ;  but  is  n  contract  to  pay  the  sum 
expressed  in  the  uot«,  at  or  before  maturity,  dollar  for  dollar,  "in  solvent 
notes  and  accounts  of  other  men/'  or,  if  paid  after  maturity,  the  value 
in  money  of  that  amount  of  such  •'  solvent  notes  and  accounts  "  at  the 
time  of  the  maturity  of  the  note. — Williams  v.  Sims 612 

3.  An  endorsement  on  a  promissory  note,  made  before  its  maturity,  in  the 

following  words,  viz :     "  I  assign  and  guaranty  the  within  note  to  J.  C. 
for  value  received,"  is  an  absolute,  unconditional  guaranty  of  the  pay- 
ment of  the  note  at  maturity ;  and  no  notice  is  necessary  to  perfect  the 
guarantor's  liability. — Donley  v.  Camp 659 

4.  When  suit  is  brought  on  such  a  guai-anty,  it  is  not  necessary  to  aver  mr 
prove  the  insolvency  of  the  maker  of  the  note 669 

5.  When  suit  is  instituted  on  a  written  guaranty,  its  execution  can  only  be 
put  in  issue  by  au  appropriate  plea ;  and  the  guaranty  itself  is  an  aflSrm- 
ance  of  the  genuineness  of  the  note  and  the  previous  endorsements 669 

6.  In  assumpsit  against  the  endorser  of  a  note  not  payable  in  bank,  it  is  er- 

roneous to  render  judgment  by  default  without  the  intervention  of  a 
jury,  either  under  the  common  counts,  or  a  special  count  which  contains 
no  averment  of  suit  against  the  maker,  and  no  allegation  dispensing  with 
the  necessity  for  such  averment — Langdon  v.  Williams 681 

7.  The  doctrine  of  lis  pendens  does  not  apply  to  negotiable  paper. — Wiustoa 

v.  Westfeldt 760 

8.  An  injunction  in  force  against  the  negotiation  of  a  note,  does  not  destroy 

it  negotiability 760 

9.  An  endorsee  who  acquires  a  negotiable  note  before  maturity,  bona  Jtde 
and  for  valuable  consideration,  without  notice,  is  not  bound  by  a  decree 
in  a  chancery  suit  to  which  his  endorser  was  a  party,  although  he  acquir- 
ed the  note  after  the  rendition  of  the  decree 760 

BONDS  AKD  COVENANTS. 

1.  When  a  statutory  bond  superadds  a  condition  which  the  8tatut«  does  not 
require,  its  validity,  even  as  a  statutoi-y  bond,  is  not  affected  by  the  addi- 
tion, which  will  be  rejected  as  surplusage. — Walker  v.  Chapman,  Gov- 
ernor <tc 116 

2.  The  condition  of  a  replevy  bond  can  only  be  complied  with,  after  a  judg- 

ment has  been  rendered  against  the  defendant  in  attachment,  by  a  deliv- 
ery of  the  property  to  the  sheriff  on  his  demand ;  and  if  the  bond  is  re- 
turned "forfeited"  on  accoimt  of  a  failure  to  deliver  the  property,  the 
statute  gives  tiie  plaintiff  in  attachment  a  right  to  *.fi.fa.  against  all  the 
obligors,  without  any  further  action  of  the  court — Cooper  v.  Peck  <& 
Clark 406 

BOUNDARY  LINES. 

1 .  When  the  boundary  lines  of  a  grant  arc  fixed  by  the  grant  itself^  the  ques- 

tion as  to  what  ai-e  these  lines  is  purely  one  of  law. — Magee  v.  Yio^  ex 
dem.  Hallett  &  Walker 699 

2.  The  plat  or  plan  of  the  Collins  survey,  as  corrected  by  Pintado,  which 

acoompaoied  the  Orange  Qrove  grant,  was  a  part  of  thegr^t  itself;  and 
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'  the  grant  is  for  all  the  lands  included  within  the  lines  of  the  survey,  ex- 
tended without  variation  to  the  channel  of  the  river,  or  low  water  mark.  699 

8.  The  lines  fixed  by  the  corrected  Collins  survey,  accompanying  the  Orange 
Grove  grant,  are  obligatory  on  the  United  States  and  all  claiming  under 
them  since  the  act  of  confirmation,  and  cannot  be  impeached  or  changed 
by  any  evidence  tending  to  show  that  these  lines  were  incorrectly  located, 
either  by  mistake  or  fraud  on  the  part  of  the  Spanish  Government,  or  its 
officers,  prior  to  the  date  of  the  grant 699 

4.  In  determining  the  riparian  rights,  as  to  reclaimed  lands  in  the  city  of 
Mobile,  of  a  proprietor  claiming  under  a  Spanish  grant  confirmed  by  act 
of  Congress  as  a  perfect  title,  where  the  lines  of  the  grant  by  its  terms 
extended  to  low  water  mark  at  its  date,  the  lines  should  be  drawn  from 
the  termination  of  the  river  lines,  as  they  existed  at  the  date  of  the  grant, 
perpendicularly  to  the  channel  of  the  river 699 

5.  Where  the  location  and  survey  of  an  incomplete  Spanish  grant,   made 

under  the  provisions  of  the  act  of  Congress  confirming  it,  recognizes  and 
adopts  one  of  the  lines  of  another  grant,  as  one  of  its  boundary  lines, 
and  the  parties  agree  to  such  survey  and  location,  the  grantees  and  the 
United  States  are  mutually  bound  and  estopped  by  it  from  disputing 
that  line 699 

6.  Where  the  Mobile  river  formed  the  eastern  boundary  of  an  incomplete 

Spanish  grant,  and  the  act  of  Congress  confirming  the  grant  was  passed 
after  the  admission  of  A.labama  into  the  Union,  the  lines  of  the  grant 
could  extend  only  to  high  water  mark  at  that  time 699 

CASE,  ACTION"  ON  THE. 

1.  A  count  which  sets  out  a  contract  for  the  sale  of  a  negro,  by  plaintiff  to 
defendant,  in  consideration  of  a  certain  sum  of  money,  which  is  alleged 
to  be  less  than  his  real  value,  and  for  the  further  consideration  that  de- 
fendant would  remove  him  from  the  State,  and  then  avers  that  defend- 
ant, at  the  time  he  made  the  contract,  did  not  intend  to  remove  said  ne- 
gro, "but  falsely  and  fraudulently  represented"  that  he  would,  "with 
intent  to  deceive  and  defraud  plaintiff,"  is  a  count  in  case,  and  the  state- 
ment of  the  contract  is  mere  matter  of  inducement. — Dixon  v.  Barclay.  370 

2.  Case  and  trover  may  be  united  in  the  same  declaration 370 

3.  At  common  law,  no  recovery  could  be  had  against  the  owner  of  domestic 

animals  which  are  not  naturally  inclined  to  do  mischief,  for  an  injury 
arisbg  from  carelessness  in  keeping  them,  unless  it  is  averred  and  proved 
that  he  knew  their  vicious  propensities,  and  kept  them  so  carelessly  and 
negligently  that  injury  to  plaintiff  resulted  therefrom. — Smith  v.  Causey.  568 

CERTIORARI. 

1.  The  act  of  February  11,  1850,  confers  upon  a  judge  of  probate  power  to 

"grant "  a  certiorari ;  and  when  the  writ  is  issued  and  signed  by  him,  it 
it  operative  as  hxafiat,  even  if  he  has  no  authority  to  issue  it. — Hatter  v. 
Eastland. 688 

2.  The  writ  of  certiorari  itself  is  simply  the  means  by  which  the  ease  is  re- 

moved to  the  Circuit  Court,  and  it  may  be  dispensed  with  by  the  parties 

without  aflfecting  the  jurisdiction  of  the  court 688 

8.  When  the  plaintiff  files  his  statement  in  the  Circuit  Court,  and  continues 
the  cause,  it  is  an  admission  on  his  part  that  he  is  rightly  in  court,  and  he 
cannot  afterwards  object  to  the  certiorari 688 
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CHANCERY. 

1 .  Where  the  defendant  in  execution  bad  conveyed  his  property  by  deed  of 
trust,  and  both  he  and  the  cestui  qut  trust,  knowing  that  the  sheriff  had 
advanced  the  money  on  the  execution,  afterwards  assented  to  a  sale  of 
the  trust  property  under  an  alias  fi.  fa.  for  the  purpose  of  refunding  to 
the  sheriff  the  amount  advanced  by  him,  at  which  sale  the  trustee  him- 
self became  the  purchaser,  equity  will  protect  the  trustee,  against  the 
suit  of  the  ces'.ui  que  trust,  to  the  extent  of  the  purchase  money  advanced 

by  him. — Houston  et  aL  v.  Crutchfield's  Adm'r 76 

2.  But  the  trustee's  equity  extends  only  to  his  protection,  and  if  he  resells 

the  property  at  an  advanced  price,  the  profit  enures  to  the  benefit  of  the 
trust  estate 78 

3.  The  act  of  February  5,  1846,  is  remedial,  and  should  receive  a  liberal 

construction;  its  object  was,  to  enable  the  complainant,  without  first  re- 
ducing his  demand  to  judgment,  to  reach  by  attachment  in  chancery 
whatever  might  be  attached  at  law,  and  also  money  and  effects  of  his 
debtor  in  the  hands  of  third  persons  not  liable  to  seizure  from  their  na- 
ture.— Flake  <k  Freeman  v.  Day  &  Co. 132 

4.  When  the  debtor's  property  is  purchased  by  a  third  person,  at  a  price 
less  than  its  real  value,  with  intent  '"to  hinder,  delay  anddefi^ud" 
creditors,  and  is  afterwards  resold  by  him,  the  creditor  may  attach  the 
money  in  his  hands,  the  proceeds  of  the  resale,  by  bill  in  chancery  under 

the  act  of  1846 182 

5.  A  decree  of  sale  in  a  court  of  chancery,  under  a  builder's  lien,  does  not 

invest  the  complainant  with  a  right  of  entry,  nor  mvest  him  with  the 
legal  title ;  and  until  a  privity  is  created  by  the  purchase  of  the  lease- 
hold estate,  a  court  of  equity  will  not  compel  him  to  take  an  assignment' 
of  the  lease,  so  as  to  render  him  responsible  on  the  covenants  contained 
in  it — Merchants'  Insurance  Co.  v.  Mazange. 168 

6.  Chancery  has  jurisdiction  to  enjoin  and  abate  a  public  nuisance,  caused  by 

the  obstruction  of  a  public  road  or  highway ;  and  the  fact  that  the  cor- 
porate authorities  of  the  town  within  whose  limits  the  nuisance  is  erected 
have  been  invested,  by  act  of  the  legislature,  with  power  to  abate  nui- 
sances witliin  the  limits  of  the  corporation,  does  not  take  away  the  juris- 
diction of  chancery,  without  an  express  provision  to  that  effect — Hoole 
<fe  Paullin  v.  The  Attorney  General 190 

7.  When  land  is  sold  by  an  administrator  under  an  order  of  the  Court  of 

Probate,  it  is  bound  for  the  payment  of  the  purchase  money  until  a  de- 
cree is  made  divesting  the  legal  title ;  and  if  the  purchaser  dies  before 
a  decree  is  rendered,  the  right  which  his  heii*s  have  to  demand  a  legal 
title  on  the  payment  of  the  notes  given  by  the  deceased  for  the  purchase 
money,  is  equitable  assets  of  his  estate,  which  neither  the  Court  of  Pro- 
bate nor  the  Court  of  Chancery  can  direct  to  be  appropriated  to  the  pay- 
ment of  the  notes  in  preference  to  the  other  debts  of  the  estate — Vaugh- 
an  and  Hatcher,  Adm'rs,  v.  Holmes'  and  West's  Heirs. 698 

8.  A  bill  filed  by  the  two  administrators,  asking  that  the  land  might  be  re- 

sold on  the  same  terms  and  couditions  as  at  the  first  sale,  in  order  that 
the  purchase  money  might  meet  the  payment  of  the  notes  executed  by 
the  deceased  purchaser,  and  alleging  that  his  property,  exclusive  of  the 
land,  was  not  sufficient  to  pay  all  bis  debte,  is  without  equity 698 

9.  A  bill  filed  by  a  vendor  of  lands,  alleging  that  the  purchase  money  was 
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to  be  paid  out  of  the  proceeds  of  certain  mills  situate  on  the  lands,  and 
that  the  vendees  had  received  enough  to  pay  the  purchase  money,  and 
asking  an  account  of  the  proceeds  received,  is  without  equity,  complain- 
ant's remedy  being  complete  at  law. — May  v.  Lewis  et  al 646 

10.  Chancery  may  enforce  a  vendor's  lien  for  the  purchase  money,  when  his 
bill  alleges  that  he  retained  the  title  in  himself  as  a  security  for  the  pui-- 
ehase  money,  that  the  purchase  money  is  due,  and  that  the  purchasers 

are  in  default 646 

11.  Courts  of  chancery  in  this  State  have  jurisdiction  of  purely  equitable  de- 
mands over  twenty  and  under  fifty  dollars. — Hall  v.  Cannte  <fe  Wife. . . .   660 

12.  When  an  executor  purchases  stock  for  a  plantation  on  his  own  account, 
which  he  considers  and  employs  as  his  own  property  while  in  his  posses- 
sion, and  it  does  not  appear  that  his  vendor  dealt  with  him  as  executor, 
or  relied  upon  the  estate  for  payment,  the  latter  has  no  equity  against  the 
estate  for  the  payment  of  the  purchase  money. — Oolvin  et  al.  v.  Owens.  782 

1 3.  And  in  such  case,  when  the  executor  is  removed  from  his  office,  if  the 
acting  executrix  retains  the  stock  on  the  plantation  as  his  property,  be- 
cause he  is  largely  indebted  to  the  estate,  this  does  not  create  a  liability 
against  the  estate  for  the  purchase  money 788 

CHANCERY  PLEADING  AND  PRACTICE. 

1.  It  a  well  settled  rule,  both  at  law  and  in  equity,  that  the  allegations  and 

proof  must  correspond,  in  order  to  entitle  the  plaintiff  to  a  recovery. — 
Freeman  v.  Swan  et  al 10ft 

2.  Complainant  filed  a  bill  to  enjoin  a  judgment  at  law  founded  on  certain 
notes,  which  he  alleged  to  have  been  given  on  the  following  consideration: 
Having  purchased  a  tract  of  land  from  one  M.,  who  claimed  uuder  a  void 
purchase  from  defendants'  father,  the  legal  title  being  in  the  defendants 
by  descent  from  their  maternal  grandfather,  complainant  afterwards  pur- 
chased defendants'  interest  therein,  and  executed  to  them  these  notes, 
"upon  the  express  understanding  and  agreement,  that,  if  M.  should  say 
that  he  had  paid  for  the  land,  the  not^s  should  be  returned  to  tlie 
complainant."  The  answers  denied  this  allegation,  and  the  proof  showed, 
that  the  notes  were  executed  with  the  understanding  that  they  should  be 
given  up  if  M.  had  paid  for  the  land.    It  was  held  : 

That  this  proof  did  not  entitle  the  complainant  to  a  decree 106 

3.  When  the  bill  alleges  that  the  property  fraudulently  sold  was  the  part- 

nership property  of  the  firm  who  were  complainant's  debtors,  while  the 
answers  aver,  and  the  proof  shows,  that  it  was  the  individual  property  of 
one  partner,  complainant  is  not  entitled  to  a  decree. — Flake  &  Freeman 
V.  Day  <fe  Co 132 

4.  When  a  cause  is  submitted  to  the  Chancellor  on  an  agreed  state  of  facts, 
upon  which  he  renders  his  decree,  and  it  is  not  objected  that  the  plead- 
ings do  not  put  these  facts  in  issue,  the  objection  cannot  be  raised  in  the 
Appellate  Court  to  prevent  a  revision  of  his  decree. — Whitworth  v.  Hart 

et  al 843 

6.  When  a  bill  is  filed  by  a  married  woman  against  her  trustee  and  certain 
judgment  creditors  of  her  husband,  to  reform  a  deed  alleged  to  have 
been  intended  to  convey  the  property  in  trust  for  her  sole  and  separate 
use,  and  to  appoint  another  trustee,  and  decrees  pro  confesso  are  taken 
against  all  the  defendants  except  the  trustee,  who  answers  that  he  knows 
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nothiog  about  the  alleged  tnistake,  the  clear  and  direct  testimoay  of  one 
witnees  is  sufficient  to  authorize  the  reformation  of  the  deed. — Godwin 
et  aL  V.  Ycnge, 668 

6.  In  such  case,  the  trustee,  after  having  taken  on  himself  the  execution  of 
the  trust,  cannot  allege  fraud  in  tlie  execution  of  the  deed,  as  a  defence 
against  the  relief  sought  by  the  bilL 653 

7.  When  the  bill  contains  no  equity,  it  is  good  ground  for  dissolving  an  in- 
junction, even  in  vacation,  if  an  answer  has  been  filed. — Cave  v.  Webb 

et  aL 588 

8.  A  complainant  cannot  set  up  one  contract  in  his  bill,  and  recover  upon 

proof  of  a  different  one. — Adams  v.  Garrett  and  Garrett 602 

9.  Under  the  general  prayer  for  relief  complainant  may  obtain  the  relief  ap- 
propriate to  the  case  made  by  his  bill,  although  he  is  mistaken  in  the  spe- 
cial relief  prayed. — May  v.  Lewis  et  aL 646 

10.  When  a  bill  is  filed  for  the  settlement  of  an  estate  by  several  complain- 
ants, claiming  to  be  next  of  kin  of  the  decedent,  and  one  of  them  claims 
through  his  father,  who  died  after  said  decedent,  there  is  a  misjoinder  of 
complainants  which  is  fatal  on  general  demurrer. — Plunkett  et  aL  v.  Kelly 

et  aL 656 

11.  When  a  bill  is  filed  to  charge  an  undivided  estate  with  the  payment  of  a 
debt,  the  husband  of  a  distributee  is  a  necessary  party  to  the  suit ;  but  if 
he  dies  after  final  decree,  and  before  a  writ  of  error  is  sued  out,  his  repre- 
sentatives are  not  necessary  parties  to  the  writ,  as  the  interest  which  he 
represented  survives  to  his  wife. — Colvin  et  aL  v.  Owens 782 

12.  And  if  the  husband,  in  such  case,  adopts  the  answer  of  the  executrix, 
his  mother-in-law,  and  acts  as  her  agent  and  assistant  in  the  management 
of  the  suit,  this  does  not  render  it  necessary  to  make  his  representatives 
parties  to  the  writ  of  error,  as  no  decree  could  be  rendered  against  them 

for  costs  incurred  by  him. 782 

13.  A  defendant  may  protect  himself  from  a  discovery  and  account,  by  a 
partial  answer  averring  that  complainants  are  slaves. — Bentley  et  aL  v. 
Cleaveknd 814 

14.  When  such  a  partial  answer  is  filed,  it  is  not  error  to  reserve  to  the  com- 
plainants the  right  to  except  to  it  for  want  of  the  discovery,  if  it  should 

be  found  on  the  hearing  of  the  answer  that  they  are  entitled  to  it 814 

16.  But  the  Chancellor  has  no  power  to  order  the  answer  to  stand  for  a  plea, 
and  to  be  tried  as  such. 814 

16.  \l,  however,  the  answer  is  ordered  to  stand  for  a  plea,  and  au  issue  is 
made  on  it  as  such,  under  which  complainants  proceed  to  take  proof  to 
establish  theii-  right  to  be  lieard,  and  to  the  relief  sought  by  their  bill, 

the  irregularity  ouly  amounts  to  error  without  injury 814 

17.  If  the  allegations  of  the  answer  are  sufficient  as  to  the  slavery  of  those 
complainants  who  are  the  only  real  parties  in  interest,  exceptions  will  not 
lie  to  it  for  the  insufficiency  of  its  allegations  as  to  the  slavery  of  the 
other  complainants  whfi  are  merely  formal  jMirties 814 

CHARGE  OF  COURT. 

1,  Where  a  charge  as  asked  requires  to  be  qualified  or  explained,  to  prevent 
it  from  misleading  the  jury,  it  may  be  refused. — Swallow  et  .-U.  v.  The 
State 20 

2.  When  the  charge  of  the  court  asserts  a  correct  proposition  of  law  in  fa- 
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vor  of  the  defendant,  he  cannot  complain  on  error  that  it  did  not  go  far 
enough,  and  announce  to  the  jury  the  full  extent  of  bis  rights.  It  was 
his  duty,  to  have  called  for  a  fuller  charge  upon  the  point. — Dave  v.  The 

State 23 

8.  Where  there  is  a  patent  ambiguity  on  the  face  of  the  note  charged  to 
have  been  forged,  arising  from  the  use  of  words  which  are  awkwardly, 
unskillfully  or  designedly  iuserted,  it  is  the  duty  of  the  court  to  examine 
it,  and  to  instruct  the  jury  how  it  should  be  read. — Butler  v.  The  State.     43 

4.  When  there  is  a  conflict  in  the  evidence,  the  court  should  refuse  to  charge, 

at  the  request  of  either  party,  (unless  he  will  wholly  abandon  that  part 
of  his  evidence  which  conflicts  with  that  of  his  adversary,)  that,  if  the 
jury  believe  all  the  evidence,  they  must  find  for  the  party  asking  the 
charge. — Knight  v.  Bell,  Adm'r 198 

5.  When  assumpsit  is  brought  on  an  account  in  the  name  of  the  assignor  for 

the  use  of  his  assignee,  it  is  not  error  to  refuse  to  instruct  the  jury  that 
the  assignee  acquired  no  right  to  maintain  an  action  on  the  account  by 
reason  of  the  transfer ;  and  a  charge  which  assumes  that  the  assignee 
must  have  a  right  to  maintain  the  suit  as  plaintiff,  is  properly  refused. — 
Saltmarsh  v.  Bower  «t  Co 221 

6.  The  Appellate  Court  is  not  authorized  to  construe  a  charge  with  direct 

reference  to  the  weight  of  evidence,  but  is  limited  to  an  examination  of 
the  propositions  of  law  contained  in  it  in  reference  to  the  subject  matter 
of  the  evidence,  looking  only  to  see  if  there  is  any  evidence  to  support  it. 
— Dill,  Guardian,  v.  Camp 249 

7.  When  the  defendant's  entire  defence  depends  upon  the  existence  of  four 

distinct  facts,  a  charge  which  makes  it  depend  upon  the  existence  of  three 

of  those  facts  only,  is  erroneous 249 

8.  The  charges  of  the  court  must  be  construed  with  reference  to  the  proof 
upon  which  they  are  predicated. — Waters  v.  Spencer,  Adm'r 460 

9.  A  charge  which  assumes  a  fact  as  proved  which  is  not,  may  properly  be 

refused,  although  the  fact  in  itself  is  immaterial 460 

10.  Any  charge  is  erroneous  which  assumes  a  fact  as  proved,  or  which  takes 
from  the  jury  the  right  to  determine  the  measure  of  credit  to  be  allowed 

to  testimony. — Brooks  v.  Hildreth  and  Mosley 469 

11.  A  charge  based  upon  a  hypothetical  state  of  facts,  which  excludes  from 
the  consideration  of  the  jury  other  evidence  which  is  before  them,  is  er- 
roneous, as  tending  to  mislead  the  jury,  by  creating  the  impression  that 
they  would  be  authorized  to  reject  the  other  evidence. — Pritchett  v.  Mun- 
roe 501 

12.  A  charge  is  erroneous,  which  takes  away  from  the  jury,  and  refers  to  the 
court,  the  determination  of  the  question  whether  the  facts  of  the  case 
were  such  as  to  put  the  purchaser  on  his  guard,  and  require  him  to  resort 

to  the  ordinary  and  accessible  means  of  information 501 

IS.  When  the  evidence  disclosed  by  the  record  would  have  justified  the  court 
in  instructing  the  jury  that  they  must  find  for  the  plaintiff,  an  erroneous 
charge  could  be  productive  of  no  injury  to  defendant,  and  therefore  fur- 
nishes no  ground  of  reversal  in  his  favor. — Donley  v.  Camp 659 

14.  A  charge  is  erroneous  which  withdraws  from  the  jury  any  facts,  howev- 
er weak,  which  tend  to  establish  the  point  in  issue. — Edgar  v.  McArn.. .  796 

COMMISSIONERS'  COURT. 

1.  The  record  of  the  proceedings  of  the  Commissioners'  Coui-t  in  the  eetab- 
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UshmeDt  of  »  road,  must  show  upon  it«  face  every  finct  neeeesarj  to  give 
the  court  jurisdiction ;  a  recital  in  the  record,  that  "notice  in  all  respects 
according  to  the  statute  was  proven,  by  advertisement  at  the  courthouse 
door  and  three  other  pubhc  places  in  the  county,"  does  not  show  that  th<' 
notice  was  given /or  thirty  days,  a»  required  by  the  statute. — Molett  v. 

Keenan 484 

•2.  An  oath  taken  by  the  jury  who  are  appointed  to  view  and  mark  out  the 
road,  in  the  following  words :  "  We  do  solemnly  affirm,  tliat  we  will  im- 
partially view  and  mark  out  said  road,  as  named  in  said  order  to  us  di- 
rected, to  the  best  of  our  skill  and  ability,"  is  not  a  substantial  compli- 
ance with  the  requisition  of  the  statute.     (Clay's  Digest  507  §  4.) 484 

3.  When  the  jury  who  were  appointed  to  view  and  mark  out  the  road,  are 

also  empannelled  to  assess  the  damages  occasioned  by  it  to  the  persons 
through  whose  lands  it  passes,  they  should  be  sworn  and  charged  with  a 
view  to  the  assessment  of  such  damages,  as  directed  by  the  act,  (lb.  507 
^  5  ;)  and  the  fiiilure  to  do  this  is  an  irregularity  fatal  to  the  proceedings 
on  error. 484 

4.  When  a  person  through  whose  lands  a  road  passes,  as  established  by  the 

Commissioners'  Court,  wishes  to  challenge  jurors,  the  challenges  must  be 
made  before  the  jury  are  sworn,  and  before  they  enter  on  their  duties. .  484 

COMPTROLLER  OF  PUBLIC  ACCOUNTS. 

1.  The  act  of  1804,  (Clay's  Digest  243  §  3,)  confers  no  power  upon  the  Comp- 
troller of  Public  Accounts  to  receive  payments  from  a  tax  collector  of  the 
taxes  collected  by  him ;  a  payment  to  the  Comptroller  is  therefore  unau- 
tJborized  and  invalid. — Walker  et  al.  v.  Chapman,  Governor 116 

i.  The  sovereign  power  of  the  State  only  can  confer  upon  the  Comptroller 
the  authority  to  receive  the  public  revenue  from  the  tax  c<^>llectors,  or  con- 
firm a  payment  to  him ;  no  agent  or  officer  of  the  State  can  do  so 116 

CONIRACT  AND  AGREEMENT. 

1.  A  party  who  seeks  the  rescission  of  a  contract  on  the  ground  of  fraud 

must  act  with  vigilance  and  promptness  on  the  discovery  of  it,  by  an  of 
fer  to  return  the  property  within  a  reasonable  time,  if  the  parties  live  at 
a  distance  from  each  other;  or  by  an  actual  re-delivery  of  it,  or  a  tender 
with  a  view  to  a  re-delivery,  if  they  reside  near  each  other,  and  the  pro- 
perty is  susceptible  of  easy  transportation. — Dill,  Guardian,  v.  Camp. . .  249 

2.  An  agreement  made  on  Sunday  for  the  rent  of  land,  is  void  under  the  sta- 

tute, and  cannot  be  set  up  by  either  party  as  a  contract ;  yet  it  may  be 
looked  to,  in  connection  with  other  circumstances,  to  explain  the  charac- 
ter of  the  defendant's  possession,  and  to  account  for  the  subsequent  con- 
duct of  both  parties  in  relation  to  the  land ;  it  may  be  proved  as  a  declai*- 
ation  or  admission  on  the  part  of  the  plaiutiff,  forming  part  of  the  retges- 
tce, — Rainy  v.  Capps 288 

3.  In  the  construction  of  written  contracts  which  are  in  themselves  perfect, 
all  incidents  or  legal  implications  form  pail  and  parcel  of  the  conti-act>  as 

if  actually  incorporated  therein. — Nave  v.  Berry  et  aL 382 

4.  Whenever  it  is  stipulated  by  the  terms  of  a  written  contract,  that  the  mo- 
ney shall  be  paid  before  the  completion  of  the  work  which  constitutes 
the  consideration  for  its  payment,  or  on  a  day  certain  without  reference 
to  its  completion  by  that  day,  the  stipulations  are  independent,  and  the 
performance  of  the  work  is  not  a  condition  precedent  to  the  payment  of 
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the  money. — Drake  v.  Goree  et  al ;  409 

5.  But  Tfheo  no  time  is  specified  in  the  contract  for  the  perfomiance  of  the 

work,  the  rule  of  law  is,  that  it  must  be  performed  within  a  reasonable 
time ;  and  if  the  day  of  payment,  as  fixed  by  the  contract,  would  happen 
after  that  time,  the  presumption  is ,  that  the  parties  intended  the  perform- 
ance of  the  work  to  precede  the  payment ;  the  stipulations  would  then 
be  dependent,  and  the  money  could  not  be  recovered  without  an  aver- 
ment and  proof  of  performance 40  9 

6.  What  is  a  reasonable  time  for  the  completion  of  the  work,  is,  generally 
speaking,  a  question  of  fact,  to  be  determined  by  the  jury  under  all  the 
circumstances  of  the  case,  with  the  necessary  instructions  from  the  court.  409 

7.  Whenever  a  Avritten  contract,  complete  in  itself,  contains  a  term  which  it 

is  impossible  for  the  court  to  construe,  without  the  aid  of  evidence  ali- 
unde,  it  is  proper  to  resort  to  such  evidence  for  that  purpose 409 

8.  If  the  party  by  whom  the  work  is  to  be  performed,  while  the  contract  is 

executory,  does  an  act  which  shows  conclusively  that  he  does  not  intend 
to  perform  his  part  of  the  contract,  this  justifies  the  other  party  in  treat- 
ing it  as  ended 409 

9.  A  contract  for  the  sale  of  cotton,  the  greater  part  of  which  is  ungathered, 
to  be  delivered  to  the  purchaser  at  a  specified  place,  as  soon  as  it  can  be 
gathered  and  ginned,  is  executory  in  its  character,  and  does  not  vest  the 
title  to  the  cotton  in  the  purchaser,  so  as  to  enable  him  to  maintain  tro- 
ver.— Screws  v.  Roach 675 

10.  A  liability  evidenced  by  a  written  contract  cannot  be  discharged  by  an 
executory  parol  agreement. — Walker  v.  Greene 679 

11.  A  contract  for  the  sale  of  improvements  on  land,  consisting  of  sundry 
houses,  is  not  within  the  statute  of  frauds  of  this  State. — Scoggin  v.  Sla- 
ter, Adm'r 687 

COSTS. 

1.  The  action  of  the  Circuit  Court  on  matters  relatiug  to  the  taxation  of  costs 

may  be  revised  on  error,  except  in  certain  cases  of  appeal  in  which  the 
Circuit  Court  is  invested  with  discretionary  power  under  the  act  of  1824. 
Porter  v.  Williams 525 

2.  When  a  partj^,  whether  ignorantly  or  oppressively,  summons  witnesses  in 

a  cause  which  is  not  at  issue,  or  is  not  for  trial  at  the  term  to  which  the 
subpoena  i?  returnable,  he  will  be  taxed  with  the  costs  of  their  attend- 
ance; and  the  advice  of  counsel  cannot  protect  him 525 

S.  When  a  party  summons  witnesses  to  sustain  his  character,  after  he  has 
been  notified  by  the  counsel  for  the  opposite  party  that  no  attempt  will 
be  made  to  impeach  it,  and  such  witnesses  are  not  examined  on  the  trial, 
the  party  by  whom  they  were  summoned  will  be  taxed  with  the  costs  of 
their  attendance,  although  he  acted  xmder  the  advice  of  counsel 525 

4.  Costs  may  be  awarded  against  an  executor,  when  a  judgment  against  him 

is  revived  by  scire  facias. — Hanson  v.  Jacks  «fe  Wife 649 

5.  When  plaintiff  brings  debt  under  the  statute,  before  a  justice  of  the  peace, 
to  recover  the  value  of  trees  cut  and  removed  from  his  premises  by  de- 
fendant, and,  the  case  being  removed  by  appeal  into  the  Circuit  Court. 
he  there  recovers  judgment  for  a  less  sum  than  before  the  justice,  the 
court  may  euter  judgment  for  the  costs  of  the  appeal,  against  either  par- 
ty, according  to  the  justice  of  the  case.  (Clay's  Digest,  315  §  19;  ib. 
581  §  2.)— Hornsby  v.  Crossland 625 
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6.  If o  direet  jndgmentcan  be  rendered  in  the  Appelhct^  CooHaJlf&ioetthe 
pbdntifTs  security  for  costs  in  the  court  below ;  but  the  certificate  of  tb« 
judgment  rendered  in  the  former  is  a  suficient  predicate  for  the  statutory 
proceeding  by  motion  against  the  security  below 625 

Six  Chancery  PLKADiyo  and  PaAcncK,  12. 

CRIMINAL  LAW. 

1.  In  an  indictment  against  a  slave  for  administering  poison  to  white  persons, 

a  count  is  not  demurrable  for  duplicity  which  charges  that  the  defendant 
"did  administer  to,  and  cause  to  be  administered  to  and  taken  by"  three 
certain  free  white  personf,  "  a  large  quantity  of  arsenic,"  «fec. — Ben  v. 
The  State & 

2.  When  the  indictment  alleges  that  the  defendant  "  did  administer  to,  and 

cause  to  be  administered  to  and  taken  by,"  ic^  a  certain  deadly  poison, 
"with  the  intent  then  and  there  feloniously,"  &c^  "to  kill  and  murder" 
the  persons  named,  it  sufficiently  charges  a  violation  of  the  statute  (Clay's 
Dig.  472,  §  4,)  although  not  using  the  same  words 9 

3.  When  the  record  shows  that  the  prisoner  was  regularly  arraigned,  and 

pleaded  not  guilty,  and  proceeded  to  trial  without  any  objection,  the  ob- 
jection cannot  be  raised  in  the  Appellate  Court,  that  the  record  fails  to 
show  that  he  was  served  with  a  copy  of  the  indictment  and  a  list  of  the 
jury,  two  entire  days  before  the  trial,  or  that  the  venire  was  returned 
into  court. 9 

4.  A  field  surrounded  by  a  forest,  and  situated  one  mile  from  any  highway 

or  other  public  place,  does  not  loose  its  private  character  by  the  casual 
presence  of  three  persons,  so  as  to  make  two  of  them,  who  fight  together 

willingly,  guilty  of  an  affray. — Taylor  et  al.  v.  The  State 15 

6.  Two  or  more  pei-sons  may  be  jointly  indicted  for  betting  or  being  con- 
cerned in  betting  at  a  faro  bank.  (Clay's  Digest  433  §§  12,  14.) — Ward 
V.  The  State 16 

6.  Betting  and  being  concerned  in  betting  at  a  faro  bank  are  different  grades 

of  the  same  offence,  and  may  properly  be  charged  in  the  same  count. . .     16 

7.  A  count  charging  the  defendant  with  betting  at  a  certain  game  of  cards 

called  "faro"  is  sufficiently  certain 16 

8.  It  is  not  necessary  that  an  indictment  should  be  signed  by  the  solicitor. .     16 

9.  Where  several  persons  are  jointly  indicted  for  betting  at  a  fiaro  bank,  and 
the  evidence  shows  that  one  of  them  only  was  engaged  in  the  betting,  he 
may  be  convicted,  and  the  others  acquitted 16 

10.  Ward  v.  The  State,  (p.  16)  re-affirmed.— Swallow  v.  The  State 20 

11.  When  the  testimony  offered  by  the  State  is /)r»ma /««>  evidence  of  the 
defendant's  guilt,  and  there  is  no  rebutting  testimony,  it  is  not  error  to 
refuse  to  instruct  the  jury  that  the  testimony  adduced  by  the  State  is  not 
conclusive  evidence  of  his  guilt 20 

12.  If  a  slave  throws  off  the  authority  of  his  master,  puts  himself  in  a  hos- 
tfle  attitude  towards  him.  resists  his  dominion  and  control  by  physical 
force,  evincing  by  his  act«,  while  in  a  personal  conffict  with  his  master,  a 
design  to  make  that  resistance  effectual  in  escaping  from  his  dominion  and 
authority,  the  master  has  the  right  to  employ  such  means,  and  so  much 
force  to  any  extent,  as  will  be  effectual  to  subdue  him.  But  if  the  slave 
is  not  resisting  the  master  by  physical  force,  or  by  hostile  acts,  and  is 
simply  in  a  state  of  disobedience,  without  personal  violence  towards  the 
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master,  then  the  latter  can  only  administer  such  punishment  as  is  appro- 
priate to  the  case,  without  endangering  life  or  limb. — Dave  v.  The  State.     23 

13.  The  slave  undoubtedly  has  the  natural  right  of  self  preservation  or  self- 
defence  ;  but  in  order  to  avail  himself  of  this  for  the  justification  of  his 
acts,  he  must  not  himself  be  a  wrong-doer.  If,  in  the  perpetration  of  a 
wrong,  he  does  an  act  which  he  might  justify  if  he  were  in  the  right,  the 
law  will  no  more  protect  him  on  the  ground  of  natural  right,  than  it  will 
any  other  wrong-doer 23 

14.  It  seems,  that  malice  is  not  a  necessary  ingredient  of  the  oflfence  de- 
nounced by  the  second  section  of  the  fifteenth  chapter  of  the  Penal  Code 
(Clay's  Dig.  472  §  2,)  against  a  slave  "who  shall  commit  an  assault  with 
intent  to  kill  any  white  person." 23 

15.  When  a  slave,  in  a  personal  conflict  with  his  master,  resists  his  authority 
by  physical  force,  and  in  that  resistance  kills  his  master,  he  cannot  re- 
duce the  crime  from  murder  to  manslaughter,  by  showing  that  in  the 
commencement  of  the  resistance  he  had  no  design  to  take  life 23 

16.  If  a  slave  stabs  his  master  with  intention  to  kill,  while  resisting  his  au- 
thority in  a  personal  collision  with  him,  it  is  no  ju.stification  of  the  act 
that  the  slave  was  impressed  at  the  time  with  a  reasonable  sense  of  immi- 
nent danger  to  his  own  life 23 

17.  An  act  performed  by  a  quick,  impulsive,  blood-thirsty,  abandoned  man 
may  afford  much  stronger  evidence  that  the  life  of  the  person  assailed 
was  in  imminent  peril,  than  if  performed  by  one  known  to  possess  an  en- 
tirely dififerent  character  and  disposition,  and  might  very  reasonably  justify 
a  resort  to  more  prompt  measures  of  self-preservation.  In  such  case,  the 
act  and  the  status  of  the  actor  must  be  taken  together,  in  order  to  arrive 
at  a  just  conclusion  respecting  its  nature ;  and  thus  the  character  of  the 
deceased  may  become  a  legitimate  subject  of  inquiry,  as  connecting  itself 
with  the  transaction  which  it  may  serve  to  explain. — Pritchett  v.  The 
State 39 

18.  But  however  bad  and  desperate  the  character  of  the  deceased  may  have 
been,  and  however  many  threats  he  may  have  made,  he  forfeits  no  right 
to  his  life,  until  by  an  actual  attempt  to  execute  his  threats,  or  by  some 
act  or  demonstration  at  the  time  of  killing,  taken  in  connection  with  such 
character  and  threats,  he  induces  a  reasonable  belief  on  the  part  of  the 
slayer  that  it  is  necessary  to  deprive  him  of  life  in  order  to  save  his  own, 

or  to  prevent  some  felony  upon  his  person 39 

19.  When  a  homicide  is  committed  under  such  circumstances  as  tend  to  show 
that  the  slayer  acted  in  self-defence,  the  previous  threats  of  the  deceased, 
and  his  conduct  upon  the  fatal  occasion,  construed  with  reference  to  his 
known  character  and  peculiarities,  having  relation  to  such  conduct  and 
tending  to  explain  it,  all  enter  into,  and  form  parts  of  the  transaction,  and 
may  properly  be  received  in  evidence 39 

20.  A  demurrer  to  an  indictment  for  forgery,  on  accoimt  of  a  variance  be- 
tween the  instrument  described  therein  and  that  offered  in  evidence  at 
the  trial,  cannot  be  considered  by  the  court,  imless  oyer  of  the  instrument 

is  craved. — Butler  v.  The  State 43 

21.  A  writing  in  these  words,  viz :  "  By  the  25th  day  of  December  next  I 
promise  to  pay  to  Wm.  H.  Butler,  or  bearer,  the  sum  of  one  lumdred  and 
interest  from  and  two  dollai-s  for  value  received  of  him,  this  February 
23d,  1862,"  (signed)  "  Stephens  Burns,"  is  a  promissory  note  within  the 
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forty-third  section  of  the  fourth  cliapter  of  the  Penal  Code,  (Clay's  Dig. 
423,  §  43,)  and  will  sustain  an  indictment  for  forgery 48 

22.  The  statute  of  this  State  (Clay's  Digest  442,  §  26)  dispenses  with  the  ne- 
cessity for  using  the  word  "  feloniously"  in  all  indictments  for  crimes 
which  were  misdemeanors  at  common  law,  but  are  made  felonies  by  oar 
Penal  Code 48 

23.  Under  an  indictment  for  forgery,  it  is  not  necessary  that  there  should  be 
a  literal  correspondence  between  the  instrument  described  in  the  indict- 
ment and  that  offered  in  evidence  at  the  trial ;  if  the  correspondence  is 
such  as  will  prevent  the  prisoner  from  being  a  second  time  put  in  jeopardy 
for  the  same  cause,  should  he  be  acquitted,  or  from  being  a  second  time 
punished,  should  he  be  convicted,  it  is  sufficient 43 

24.  When  there  is  a  patent  ambiguity  on  the  face  of  the  note  charged  to  have 
been  forged,  arising  from  the  use  of  words  which  are  awkwardly,  un- 
skilfully or  designedly  inserted,  it  is  the  duty  of  the  court  to  examine  it, 
and  to  instruct  the  jury  liow  it  should  be  read 43 

25.  Parol  proof  as  to  the  manner  in  which  the  prisoner  read  the  note  to  the 
witness,  to  whom  he  offered  it,  is  admissible  to  show  the  quo  animo  with 
which  it  was  made  and  uttered 48 

26.  When  a  prisoner  who  has  been  convicted  of  felony  escapes  from  jail,  after 
suing  out  a  writ  of  error  to  reverse  the  judgment  of  conviction,  and  the 
fact  of  his  escape  is  brought  to  the  knowledge  of  the  Appellate  Court  by 
affidavits,  it  is  nevertheless  the  duty  of  that  court  to  proceed  with  the 
cause,  and,  without  any  reference  to  the  iacts  outside  of  the  record,  to 
determine  whether  the  conviction  was  according  to  the  forms  of  law. — 
Parsons  v.  The  State 50 

27.  When  a  juror  is  summoned  in  a  criminal  case,  the  sickness  of  his  family, 
if  of  such  a  character  as  to  demand  his  personal  attention,  is  a  sufficient 
excuse  to  authorize  his  discharge,  on  application  to  the  presiding  judge. .     50 

28.  But  when  the  record  shows  that,  after  the  list  of  the  jurors  directed  by 
the  court  to  be  summoned  had  been  served  upon  the  prisonei',  and  before 
the  day  appointed  for  his  trial,  two  of  the  panuel  were  discharged  from 
their  attendance  by  the  judge,  without  the  knowledge  or  consent  of  either 
the  prisoner  or  his  coimsel,  and  that  the  prisoner,  by  his  counsel,  objected 
at  the  trial  to  this  action  of  the  court,  the  judgment  of  conviction  will 
be  reversed  on  error,  although  the  bill  of  exceptions  recites  that  they 
were  discharged  "on  the  ground  of  the  sickness  of  their  families" 50 

29.  In  such  case,  the  prisoner  may  move  for  a  venire  de  novo ;  but  when  the 
record  shows  that  he  objected  at  the  trial  to  the  action  of  the  court,  and 
that  the  court  then  decided  that  the  jui-oi-s  were  properly  discharged, 
this  is  equivalent  to  deciding  that  there  was  no  ground  for  a  venire  de 
novo,  and  the  objection  may  be  taken  on  error  asssigned  in  the  Appellate 
Court 60 

30.  An  udictment  for  keeping  a  billiard  table  in  connection  with  a  boose 
where  spirituous  liquors  are  retailed,  as  an  appendage  thereto,  is  suffi- 
cient when  it  pui-suea  the  words  of  the  statute  literally.  (Clay's  Digest 
434,  §  19.)— Smith  v.  The  State 54 

31.  It  is  not  necessary,  in  order  to  constitute  a  violation  of  the  statute,  that 
the  billiard  table  should  be  kept  in  the  same  room,  or  under  the  same 
roof,  where  the  spirituous  liquors  are  retailed ;  if  the  one  is  contiguous  to 
the  other,  and  forms  part  and  parcel  of  the  same  establishment,  it  iklls 
within  the  statute 54 
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S2.  When  application  is  made  to  the  Appellate  Court  for  writs  of  ^afrms 
corpus  and  certiorari,  to  revise  the  action  of  a  circuit  judge  in  refusing 
bail  to  a  prisoner  charged  with  murder,  and  the  bill  of  exceptions  states 
that  the  cause  Avas  continued  "  on  the  affidavit  of  the  prosecutor,  which 
disclosed  the  absence  of  a  material  witness  for  the  State,  who  had  been 
regulai'ly  subpffinaed,"  (tc,  but  the  affidavit  itself  is  not  set  out  in  the 
record,  the  Appellate  Court  wiU  not  intend  that  the  affidavit  did  not  sat- 
isfactorily account  for  the  absence  of  the  witness  according  to  the  require- 
ments of  the  statute.  If  the  affidavit  was  defective,  it  should  have  been 
set  out  in  the  record,  or  its  defects  in  some  other  way  made  part  of  the 
petitioner's  case. — Ex  parte  McCrary 65 

33.  Although,  since  the  adoption  of  the  Penal  Code,  the  jury  have  the  power, 
in  all  cases  of  murder  in  the  first  degree,  of  determining  whether  the 
punishment  shall  be  death  or  imprisonment  for  Ufe  in  the  penitentiary,  yet 
this  does  not  make  the  offence  less  capital  than  before.  The  inquiry  be- 
fore the  magistrate,  ou  a  question  of  bail,  still  is,  whether  the  offence 
charged  may  be  capitally  punished ;  if  it  may,  and  the  proof  is  evident 

or  the  presumption  great,  it  is  not  bailable 66 

83.  When  an  examination  has  been  had  before  a  magistrate,  or  a  judge  of  an 
inferior  tribunal,  in  whom  is  reposed  a  sound  discretion  to  admit  to  bail 
or  not,  as  they  may  think  proper  under  all  the  facts  and  circumstances 
of  the  case,  the  Appellate  Coui-t  will  always  presume  that  this  discretion 
has  been  correctly  exercised,  until  the  contrary  is  plainly  made  to  appear.     65 

34.  A  license  to  keep  a  theatre  will  not  protect  one  who,  by  contract  with 
the  licensee,  exhibits  therein  feats  of  legerdemain  or  slight  of  hand. — 
Jacko  V.  The  State 73 

36.  When  an  indictment  is  lost  or  destroyed,  it  cannot  be  substituted  on  sat- 
isfactory proof  to  the  court  of  a  copy,  (Justices  Goldthwaite  and  Gibbons 
dissenting.) — G  anaway  v.  The  State 772 

DAMAGES. 

1.  The  statute  which  gives  double  damages  for  injui-ies  to  stock,  (Clay's 

Digest  241  §  3.)  is  highly  penal  in  its  character,  and  must  be  strictly 
construed. — Smith  v.  Causey 668 

2.  To  authorize  a  recovery  under  this  statute,  it  must  be  shown  that  the  de- 

fendant's fence  was  insufficient,  and  that  the  injury  to  plaintiff's  stock 
arose  out  of  some  act  of  the  defendant's,  done  or  commanded  or  directed 
to  be  done  by  him 568 

3.  The  mere  negligence  of  a  servant,  acting  in  the  ordinary  business  of  the 

defendant,  his  master,  will  not  authorize  a  recoveiy,  although  the  dam- 
age to  plaintiff's  stock  actually  resulted  from  such  neghgence,  and  al- 
though an  action  on  the  case  at  common  law  would  lie  to  recover  dam- 
ages for  such  injuries 568 

4.  At  common  law,  no  recovery  could  be  had  against  the  owner  of  domestic 

animals  which  are  not  naturally  inclined  to  do  mischief,  for  an  injury 
arising  from  carelessness  in  keeping  them,  unless  it  is  averred  and  prov- 
ed that  he  knew  their  vicious  propensities,  and  kept  them  so  carelessly 
and  negligently  that  injury  to  plaintiff  resulted  therefrom 668 

5.  The  master  is  not  responsible  in  trespass  for  injuries  to  stock  committed 

by  his  slaves,  under  the  direction  of  his  overseer,  of  which  the  master 
was  ignorant,  and  which  he  neither  authorized  nor  directed. — Lindsay  v. 
Griffin ".'. ; .  .v.  .'r:  .'.'.-tftrir^.c^.  Vs'.i. 629 
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6.  Double  damages  canuot  be  recovered  for  injuries  to  stock,  uulees  the  dec- 
laratioDis  framed  uuder  the  statute.  (Clay's  Digest  241  §  3.) — Tankersljr 
V.  Wedgworth  et  al 677 

DEBTOR  AND  CREDITOR. 

1.  If  a  partner  borrows  mouey,  upon  the  security  of  his  firm's  acceptance 
of  another's  draft,  the  acceptance,  in  the  absence  of  matter  which  M'ill 
avoid  it,  establishes  the  relation  of  debtor  and  creditor,  to  the  amount  of 
thedraft,  between  the  firm  and  the  lender. — Saltmarsh  v.  Bower  <t  Co. . .  221 

2.  When  a  surety  pleads  an  extension  of  time  by  the  creditor  to  the  principal 
debtor,  and  it  is  shown  that  the  creditor  accepted  two  deeds  of  trust  from 
the  debtor,  to  the  first  of  which  the  surety  assented,  evidence  of  the  depre- 
ciation in  value  of  the  property  thereby  conveyed,  between  the  time  of 
defendant's  notice  to  plaintiff  to  sell  and  the  sale,  is  irrelevant  and  inad- 
missible for  defendant. — Gray's  Executors  v.  Brown ....   262 

.3.  Where  the  surety  assents  to  an  extension  of  time  to  the  principal  debtor, 
he  is  bound  by  his  contract  as  altered ;  but  a  subsequent  extension  of  time, 
for  a  valuable  consideration  paid  the  credit^ir  by  the  debtor,  without  his 
assent,  discharges  him 262 

4.  When  a  note  is  given  in  payment  of  the  debt  of  another,  and  a  receipt  for 
the  payment  of  the  debt  taken  in  the  name  of  the  debtor,  the  payee  can- 
not recover  on  the  note  against  the  maker,  on  proof  of  these  facts  only; 

the  privity  or  assent  of  the  debtor  must  also  be  shown — Williams  v.  Sims.  612 

5.  When  a  creditor  has  in  his  possession  money  or  property  of  the  principal  - 
debtor's,  which  he  may  rightfully  retain  and  appropriate  to  the  satisfac- 
tion of  his  debt,  without  violating  any  duty  or  subjecting  himself  to  an  ac- 
tion, and,  instead  of  retaining  it,  he  suffers  it  to  pass  into  the  hands  of  the 
principal,  tlie  surety  is  thereby,  to  that  extent,  dischai^ed. — Perrine  v. 
Fireman's  Ins.  Co.  of  Mobile 576 

6.  The  act  of  1841  amending  the  charter  of  the  Fireman's  Insurance  Compa- 

panyof  MobQe,  (Actsof  1840-'41,  p.  18,)  makes  it  optional  with  the  Com- 
pany to  prohibit  the  transfer  of  stock  by  stockholders  who  are  indebted 
to  it ;  but  until  that  option  is  made,  no  lieu  is  created  upon  the  stock  of  a 
stockholder,  and  consequently  no  right  to  retain  it  for  the  satisfaction  of 
debts  due 575 

7.  If  the  Company  does  not  actually  fix  its  lien  upon  the  stock  of  a  stockholder 

who  is  its  debtor,  by  refusing  to  permit  its  transfer,  and  no  requisition  is 
made  upon  the  Company  by  the  surety,  to  refuse  to  permit  its  transfer  for 
his  protection,  Uie  Company  may  allow  the  transfer  to  be  made,  without 
losing  any  right  against  the  surety 675 

DEDICATION. 

1 .  A  dedication  or  gift  of  land  for  public  usee  can  only  be  made  by  th«  owner 

or  proprietor ;  a  mortgagor  has  no  such  power,  as  against  the  mortgagee 
and  those  claiming  under  him,  although,  as  to  all  other  persons,  he  is  re- 
garded as  tlie  owner. — Uoole  ib  PauUin  v.  Attorney  General 190 

2.  But  if  (be  mortgagee  assents  to  the  dedication  made  by  the  mortgagor,  he 
will  be  bound  by  it,  as  also  thoee  claiming  imdor  him 190 

.3.  The  mere  fact  of  acquiescence  on  the  part  of  the  owner  in  the  use  and  enjoy- 
ment of  a  way  by  the  public,  as  a  public  road  or  highway,  would  not 
create  tiie  presumption  of  a  dedication,  until  after  the  lapse  of  twenty 
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yearB,  without  some  clear  and  unequivocal  act  on  his  part  amounting  to 
an  explicit  manifestation  of  his  intention  to  make  a  permanent  gift  of  the 
road  to  the  public 190 

4.  The  fact  that  the  owners  of  the  fee,  in  a  conveyance  of  an  adjoining  tract  of 

land,  described  it  as  lying  east  of  the  road,  is  not  an  act  of  such  an  unequiv- 
ocal and  decisive  character  as  to  amount  to  an  implied  dedication  of  it  to 
the  public  use 190 

5.  The  dedication  of  a  road  to  the  public  must,  in  the  absence  of  all  testimony 

proving  that  value  was  paid  for  the  grant,  be  regarded  as  voluntary  and 
gratuitous  ;  and  the  expenditure  by  individuals  of  money  or  labor  in  open- 
ing it,  so  far  as  the  public  is  concerned,  is  no  evidence  of  a  valuable  consid- 
eration paid  for  the  grant  of  the  laud  to  the  public  use   190 

DEEDS. 

1.  In  the  construction  of  deeds  the  cardinal  rule  is,  to  arrive,  if  possible,  at 

the  true  intent  and  meaning  of  the  grantor,  from  a  fair  consideration  of 
the  whole  instrument,  and  then  to  give  effect  to  that  intention,  if  it  can  be 
done  without  violating  any  rule  of  law ;  and  if  the  instrument  bears  upon 
its  face  evidence  that  it  was  written  by  a  person  unskilled  in  legal  tech- 
nicalities, a  much  greater  latitude  of  construction  is  indulged,  than  when 
it  is  formal  and  technical,  and  appears  to  have  been  drawn  by  a  skillful 
draftsman. — Hamner  v.  Smith 438 

2.  A  deed  of  gift  was  in  these  words,  viz :  "  Know  all  men  by  these  pres- 

ents, that,  I,  A.  G.,  for  the  love  and  affection  I  have  for  my  daughter 
Mary,  that  I  have  given  her  a  certain  negro  girl  named  Eliza,  about  ten 
years  old,  with  all  her  issue ;  which  said  negroes  I  warrant  and  defend  to 
the  said  Mary  during  her  life,  and  to  her  heirs  afterwards,  (especially 
those  who,  in  the  course  of  Providence,  may  live  the  longest  with  her,) 
against  the  lawful  claims  of  any  person  or  persons  whatsoever."  Held: 
That  the  donors  daughter  took  an  al>solute  estate  in  the  slaves,  and  not 
a  life  estate  merely 433 

3.  The  ease  of  Ewing  v.  Standifer,  18  Ala.  400,  re-affirmed 43S 

4.  When  the  clerk's  certificate  that  a  deed  was  properly  recorded,  misde- 

scribes  the  name  of  the  grantor,  by  substituting  another  name,  (as  McKin- 
nie  for  McKewen,)  it  is  not  sufficient  to  prove  a  compliance  with  the 
registration  acts,  and  to  render  the  record  admissible  in  evidence. — 
Jones  V.  Parks 446 

5.  The  opinion  of  the  clerk  by  whom  the  deed  ought  to  have  been  recorded, 

that  the  deed  offered  in  evidence  was  the  one  which  was  recorded,  is  ille- 
gal and  inadmissible  as  evidence 446 

6.  The  statute  of  Mississippi  in  relation  to  the  registration  of  mortgages  and 

deeds  of  trust,  (Hutchinson's  Code,  605-6,)  does  not  apply  to  a  written 
agreement  by  which  a  planter  assigns  his  crop  of  cotton  to  his  commission 
merchant,  to  secure  the  latter  for  advances  previously  made  on  it,  with 
a  stipulation  that  the  cotton  shall  not  be  sold  before  a  specified  day,  un- 
less directed  by  the  assignor. — Bryan  v.  Smith 534 

7.  An  unrecorded  deed  or  m*rtgage  is  valid  and  binding  between  the  parties 

themselves,  and  passes  the  legal  estate. — Center  v.  P.  <fe  M  Bank  et  al.. .  643 

8.  If  a  subsequent  purchaser  is  put  in  possession  of  such  facts  concerning 

the  title  of  the  vendur  as  would  cause  a  prudent  man  to  make  fui-ther  in- 
quiry before  completing  his  purchase,  he  cannot  invoke  the  statutes  of 
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registratiou  against  a  prior  bona  fide  purchaser  for  valuable  coDsideratioo, 
but  is  chargeable  with  the  notice  required  by  the  statute,  and  entitled  to 

no  protection 648 

9.  If  the  first  purchaser  fails  to  record  his  deed,  the  onus  of  proving  notice 
to  a  subeequeot  purchaser  or  judgment  creditor  is  thrown  on  him 648 

DEPOSITIONS. 

1.  Answers  to  interrogatories  under  the  statute  are  govcraed  by  tliesame 

rules  that  are  applicable  to  answers  to  bills  of  discovery  in  chancery,  so 
far  as  respects  the  nature  of  the  discovery  sought,  and  the  effect  of  the 
answers  as  evidence  when  made. — Saltmarjh  v.  Bower  <t  Co 221 

2.  In  answer  to  a  bill  of  discovery  in  chancery,  nothing  can  be  considered 
impertinent  which  tends  to  disprove  the  existence  of  the  cause  of  action 
or  defence  set  up  in  the  bill ;  and  in  like  manner,  an  answer  to  interrog- 
atories under  the  statute,  whether  it  is  purely  responsive,  or  contains 
affirmative  in*esponsive  allegations  in  avoidance  of  the  demand,  cannot  be 
made  the  subject  matter  of  exception 221 

3.  When  a  party  files  interrogatories  under  the  statute  to  his  adversary,  it 
it  is  optional  with  him  to  read  the  answer  or  not ;  but  if  he  offers  a  por- 
tion of  it,  he  thereby  makes  the  whole  of  it  evidence 221 

4.  The  case  of  Lake  v.  Gilchrist,  7  Ala.  955,  overruled  as  to  the  last  point. .  221 

5.  The  failure  of  the  commissioner  to  date  his  certificate  is  not  a  valid  ob- 
jection to  the  admission  of  the  deposition — Dill,  Guardian  v.  Camp ....  249 

6.  Where  a  deposition  is  returned  to  the  clerk  by  the  hands  of  a  private  per- 

son, it  is  not  incumbent  on  the  party  offering  it  to  prove  that  he  was 
disinterested 249 

7.  ITie  objection  to  a  deposition  that  there  was  no  notice  of  the  time  and 

place  of  taking  it,  cannot  be  raised  for  the  first  time  in  the  Appellate 
Court 249 

8.  When  a  deposition  is  taken  de  bene  esse,  at  a  time  and  place  specified  in 

the  commission,  it  cannot  be  excluded  because  the  conunissioner  returns 
with  it  a  list  of  interrogatories,  not  signed  by  counsel,  which  were  not  filed 
in  the  clerk's  office,  and  a  copy  of  which  was  not  ser^-ed  on  the  opposite 
party 249 

9.  A  deposition  may  be  taken  at  any  time  during  the  term  of  the  court  to 

which  the  commission  is  returnable,  before  the  case  is  called  for  trial  in 
which  it  is  to  be  used 249 

1 0.  Although  it  is  not  necessary  that  a  release  should  be  delivered  person- 
ally to  a  witness,  in  order  to  restore  his  competency,  yet  it  is  necessary 
that  he  should  be  appriseil  of  its  existence  when  his  deposition  is  taken : 
and  where  the  release  is  attached  to  the  deposition  by  the  commissioner, 
but  there  is  no  proof  that  the  witness  ever  saw  it  or  knew  of  its  exist- 
ence, it  is  not  sufficient  to  restore  his  competency. — Gray's  Executors  v. 
Brown 262 

1 1 .  A  general  objection  to  the  testimony  of  a  witness  when  his  deposition  is 
taken  does  not  i-aise  the  question  of  incompetency  by  reason  of  interest, 
and  should  be  disregarded. 262 

1 2.  An  objection  to  a  deposition  on  account  of  the  interest  of  the  witness  can- 
not be  raised  for  the  first  time  when  offered  on  the  trial,  if  the  party  ob- 
jecting knew  that  he  was  interested  when  the  deposition  was  taken ;  but 
if  the  objection  is  made  as  soon  as  may  be  aflcr  the  interest  is  discovered, 

it  will  be  heard 268 

65 
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18.  A  party  is  not  allowed  to  garble  an  admission,  or  to  <all  for  part  of  a 

transaction  only  ;  if  he  calls  for  an  admission,  either  by  bill  of  discovery 
or  interrogatories  under  the  statute,  the  opposite  party  has  the  right  to 
state  all  that  Avas  said  at  the  time  in  relation  to  the  same  subject ;  if  he 
seeks  a  discovery  as  to  an  act,  the  other  party  may  legitimately  state  in 
his  answer  whatever  would  be  part  of  the  res  gestoe. — Pritchett  v.  Munroe  501 

14.  When  the  testimony  of  a  party  is  taken  ou  interrogatories  under  the  stat- 
ute, whilj  the  principles  which  apply  to  the  discovery  are  necessarily  the 
same  as  those  which  prevail  in  chancery,  the  rules  of  practice  as  to  the 
mode  in  which  objections  are  to  be  made  to  the  testimony  are  tliose  which 
apply  to  the  testimony  of  other  witnesses  taken  by  interrogatories  in  the 
com'ts  of  law 601 

16.  When  a  party  offers  in  evidence  his  own  answer  to  an  interrogatory,  a  part 
of  which  is  irrelevant  and  irresponsive,  there  is  no  error  in  excluding  the 
entire  answer ;   501 

16.  When  a  letter  or  account  current  is  attached  to  the  deposition  of  a  witness 
in  answer  to  a  cross-interrogatory,  if  the  party  calling  for  them  declines  to 
read  them,  the  opposite  party  may  read  them  in  evidence  to  the  jury. — Ed- 
gar T.  McArn 796 

DETINUE. 

1.  Possession  and  the  right  of  possession,  accompanied  by  a  lieu  for  money 
advanced,  entitle  the  plaintiff  to  recover  in  detinue  or  trover  against  the 
sheriff  who  disturbs  his  possession  by  levying  an  attachment  on  the  cotton, 
as  the  property  of  the  defendant  in  attachment  to  whom  the  advances 
were  made. — Bryan  v.  Smith 534 

DEVISE,  LEGACY  AND  BEQUEST. 

1.  The  first  clause  of  a  will,  after  an  absolute  bequest  of  certain  specific  prop- 

erty to  the  testators  wife,  was  as  follows :  "  That  she  may  have  a  comfort- 
able support  and  maintenance,  I  give  her  the  tract  of  land  on  which  I  now 
live,  together  with  all  my  property  of  every  kind  whatsoever  that  I  may 
die  possessed  of,  for  her  use,  during  her  natural  life,"  <fec.  A  subsequent 
clause  was  in  the  following  language:  "I  give  and  bequeath  to 
my  niece,  AnnFiuley,  my  negro  boy  Franklin,  to  her  and  her  heirs  forever, 
and  also  my  negro  girl  Peggy,  until  she  arrive  at  the  age  of  twenty -five 
years,  at  which  age  she  is  to  be  emancipated,"  Ac.  Held : 
That  Ann  Finley  took  a  vested  remainder  in  the  slaves  bequeathed  to  her, 
limited  upon  the  life  estate  of  the  testator's  widow. — Hunter,  Executor  v. 
Green ;   329 

2.  Where  personal  property  is  bequeathed  to  one  for  life,  with  remainder  over 

in  fee,  the  executor  can  make  but  one  delivery;  a  delivery  to  the  first 
taker  enures  to  the  benefit  of  the  remainder  man,  and  a  'deUvery  to  the 
latter,  with  the  assent  of  the  former,  is  equally  good ;  and  in  either  case, 
the  title  of  the  executor  is  gone  forever 829 

DOWER. 

1.  The  statutory  jurisdiction  of  the  Court  of  Probate  in  the  allotment  of 
dower  is  in  derogation  of  the  common  law,  and  the  proceedings  must 
therefore  conform  to  the  statute  in  every  essential  particular.  The  peti- 
tion mast  all«ge  the  marriage,  the  seiain  of  the  husband  during  cover- 
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tore,  and  his  death ;  it  must  contain  a  deeoription  of  the  lands  in  vfaiflii 
dower  is  claimed,  and  aver  that  they  lie  in  the  county  where  the  petition 
is  filed ;  it  must  also  show  whether  the  deceased  died  testate  or  intestate, 
who  are  his  heirs,  who  his  personal  representatives,  if  any,  and  who  the 
tenants  of  the  freehold ;  the  record  must  also  show  that  the  necessary 

parties  are  before  the  court — Martm's  Heirs  and  Adm'ra  v.  Martin 86 

S.  An  allegation  in  the  petition  that  the  demandant  is  the  uridow  of  the  de- 
cedent, is  not  a  sufficient  averment  of  their  marriage.. .  : 86 

3.  An  allegation  that  the  decedent  died  in  the  county  in  which  the  petition  is 
filed,  "seized  and  possessed  of  the  following  lands,"  is  not  a  sufiicient 
averment  that  the  lands  are  situated  in  that  county 86 

4.  An  allegation  that  certain  named  persons  "  are  his  only  legitimate  chil- 

dren, is  not  a  sufficient  averment  that  they  are  the  only  kein  at  law  of 
the  decedent  86 

5.  In  the  exercise  of  its  summary  jurisdiction  over  the  subject  of  dower,  the 

Court  of  Probate  has  no  equity  jurisdiction,  but  proceeds  according  to 
the  rules  of  law ;  so  that  if  the  demandant  lias  a  legal  right  to  dower, 
it  is  the  duty  of  the  court  to  allot  it,  irrespective  of  considerations  which 
are  purely  of  equitable  cognizance 86 

6.  When  a  woman  marries  a  man  who  has  another  wife  living,  such  marriage 

imposes  no  obstacle  to  her  subsequent  marriage  with  another  man ;  and 
the  fact  that,  at  the  time  of  her  supposed  first  marriage,  she  knew  that 
such  former  wife  was  living,  would  not  in  any  manner  affect  her  subse- 
quent marriage,  or  her  right  to  have  dower  in  her  husbfmd's  estate  allot- 
ted to  her  by  the  Court  of  Pi-obate 86 

7.  The  Court  of  Probate  has  no  jurisdiction  to  go  into  an  inquiry,  whether 

lands  in  which  dower  is  claimed  were  purchased  by  the  deceased  with 
money  obtained  by  him  from  a  woman  with  whom,  after  a  voluntary  sep- 
aration between  him  and  demandant,  he  bad  contracted  a  supposed  mar- 
liage,  and  with  whom,  as  his  lawful  wife,  he  lived  until  his  death 86 

8.  The  wife  cannot,  under  any  agreement  entered  into  during  coverture  with 

her  husband,  bar  her  right  of  dower ;  nor  will  she  be  estopped,  in  a  court 
of  law,  from  asserting  her  claim,  by  any  recognition  on  her  part,  after  a 
voluntary  separation  from  her  husband,  of  his  right  to  marry  another 
woman,  or  of  the  validity  of  his  supposed  subsequent  marriage 86 

9.  When  no  provision  is  made  for  the  widow  by  the  husband's  will,  she  may 
claim  dower  without  any  express  dissent  fi-om  it 86 

10.  When  the  subject  matter  of  the  litigation  arises  out  of  a  contract  either 
express  or  implied,  a  married  woman  may  be  estopped  by  acts  or  declar- 
ations upon  which  others  have  been  induced  to  act,  and  gainst  the  troth 
of  which  it  would  work  fraud  and  injustice  for  her  to  aver ;  but  this  doc- 
trine can  have  no  application  to  dower,  which  docs  not  arise  out  ot,  and 

is  not  dependent  upon  any  contract 86 

11.  When  a  petition  for  dower  is  defective  for  want  of  the  proper  parties 
and  necessary  allegations,  it  may  be  amended ;  and  in  such  case  the  Ap- 
pellate Coiui,  will  not  dismiss  the  petition,  but  will  remand  the  catise. 
that  the  proper  amendments  may  be  made 86 

EJECTMENT. 

1 .  When  the  plaintifl'  in  ejectment  shows  an  outstanding  title  against  that  of 
his  lessor,  and  does  not  connect  himself  with  it,  he  may  nevertheless  re- 
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cover  upon  his  lessor's  title,  when  the  defendant,  by  claiming  irnder  the 
same  lessor,  is  precluded  from  setting  up  an  outstanding  title. — Seabury 
V.  Stewart  &  Easton 201 

2.  Where  plaintiffs  and  defendant  in  ejectment  claim  under  the  same  les- 

sor, a  deed  from  defendant  conveying  the  premises  to  one  of  the  plaintiffs, 
in  trust  for  the  payment  of  a  debt  to  a  third  person,  does  not  operate  as 
an  estoppel  against  plaintiffs'  recovery 201 

3.  When  plaintiff  declares  upon  a  joint  demise  from  three  lessors,  and,  on 

motion  of  defendant,  the  names  of  two  of  them  are  struck  out,  the  latter 
cannot  complain  on  error  that  the  name  of  the  third  lessor  was  allowed 
to  stand  in  the  declaration ;  nor  is  the  action  of  the  court  revisable  on 
error,  in  refusing  to  strike  out  the  names  of  the  two,  unless  the  defend- 
ant would  permit  the  name  of  the  third  to  stand,  as  on  his  sole  demise . .  207 

4.  When  defendant  in  ejectment  is  precluded  from  setting  up  an  outstanding 
title  against  plaintiff's  lessor,  the  admission  of  iiTelevant  testimony  on 
part  of  plaintiff  to  rebut  an  outstanding  title  is  not  an  error  for  which 

the  judgment  will  be  revei'sed 201 

ERROR. 

1.  The  action  of  the  Circuit  Court  in  permitting  additional  evidence  to  go  to 

the  juiy,  to  pi'ove  the  venue  as  laid,  after  the  argument  has  been  closed 
and  the  jury  instructed,  is  purely  discretionary,  and  not  revisable  on  error. 
—Dave  V.  The  State 23 

2.  Injury  will  be  presumed  from  error,  unless  the  record  itself  rebuts  the 

presumption,  and  shows  alBirmatively  that  no  injury  could  have  resulted 
from  the  ruling  of  the  court  to  the  party  excepting 28 

3.  A  writ  of  error  lies  under  the  act  of  1846,  in  all  cases  in  which  a  non-suit 

is  taken  on  account  of  the  adverse  ruling  of  the  court  ujwn  the  pleadings 

in  the  cause. — Duncan,  Adm'r,  v.  ELargrove  et  al 150 

4.  The  act  of  1846  embraces  proceedings  by  scire  facias  commenced  since 

its  passage,  to  revive  a  judgment  rendered  previously  to  its  passage.  . .   150 

6.  In  scire  facias  to  revive  a  judgment  against  several  joint  defendants,  if 
one  defendant  pleads  separately,  and  issue  is  taken  on  his  pleas,  while 
the  plaintiff  demurs  to  the  pleas  of  the  other  defendants,  and,  on  account 
of  the  adverse  ruling  of  the  court  on  the  demurrers,  takes  a  non-suit,  a 
writ  of  error  under  the  act  of  1846  on  this  uon  suit  is  properly  sued  out 
against  all  the  defendants ;  in  such  case,  the  writ  does  not  amount  to  a 
discontinuance  as  to  the  defendant  upon  whose  pleas  issue  was  taken. . .   150 

6.  The  refusal  of  the  court  to  strike  out  a  plea  on  motion  of  the  plaintiff,  is 
not  revisable  on  error 150 

1.  One  of  several  joint  defendants  in  a  judgment  may  sue  out  a  writ  of  error 
in  the  name  of  all,  and  give  a  writ  of  error  bond  superseding  the  whole 
judgment ;  and  this  does  not  discharge  the  other  defendants  from  their 
liability,  although  they  were  only  his  securities  on  the  note  which  is  the 
foundation  of  the  judgment 150 

8.  When  plaintiff  declares  upon  a  joint  demise  from  three  lessors,  and,  on 
motion  of  defendant,  the  names  of  two  of  them  are  struck  out,  the  latter 
cannot  complain  on  error  that  the  name  of  the  third  lessor  was  allowed 
to  stand  in  the  declaration ;  nor  is  the  action  of  the  court  revisable  on 
error,  in  refusing  to  strike  out  the  names  of  the  two,  unless  the  defend- 
ant would  permit  the  name  of  the  third  to  stand,  as  on  his  sole  demise. 
— Seabury  v.  Stewart  A  Easton 207 
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9.  When  defendant  in  ejectment  is  precluded  from  setting  up  an  outstanding 

title  against  plaintiif' s  lessor,  the  admission  of  irrelevant  testimony  on 
part  of  plaintiif  to  rebut  an  outstanding  title  is  not  an  error  for  which 
the  judgment  will  be  reversed 207 

10.  A  motion  to  quash  the  bond,  when  made  at  the  trial  by  the  obligors  after 
the  pendency  of  the  suit  for  several  years,  is  addressetl  entirely  to  the 
discretion  of  the  court — Gayle  v.  Bancroft's  Adm'r 316 

11.  So  also,  it  is  discretionary  with  the  court,  to  allow  nn  amendment  of  the 
title  of  the  case,  as  prefixed  to  the  issue,  by  adding  the  name  of  another 
defendant  in  execution,  so  as  to  make  it  correspond  with  the  execution, 
after  the  trial  has  been  commenced 816 

12.  After  the  defendant  has  introduced  parol  evidence  of  the  contents  of  a 
deed,  without  objection  from  the  claimant,  and  the  claimant  has  cross-ex- 
amined the  witness  touching  the  same  matter,  it  is  discretionary  with  the 
court  to  exclude  the  parol  evidence,  on  motion  of  the  claimant,  and  this 
discretion  will  not  be  reviewed  on  error. — Allen  v.  Smith 416 

13.  But  it  is  error  to  admit  parol,  evidence  of  the  contents  of  a  deed,  against 
the  objection  of  the  opposite  party .* 416 

14.  When  a  party  oflFers  in  evidence  his  own  answer  to  an  interrogatory,  a 
part  of  which  is  irrelevant  and  irresponsive,  there  is  no  error  in  excluding 
the  entire  answer. — Pritchett  v.  Munroe 501 

15.  A  writ  of  error  lies  under  the  act  of  1843,  from  a  decree  of  the  Com-t 
of  Probate,  rendered  on  an  annual  settlement  by  an  administrator.  (Over- 
ruling Price  V.  Stewart,  1 6  Ala.  40,  and  re-affirming  Savage  v.  Benham, 

11  Ala.  49.)— Thompson  &  Wife  v.  Hunt,  Adm'r 511 

16.  But  the  act  of  February  11,  1850,  so  far  modifies  the  act  of  1843,  as  to 
d^troy  the  final  character  of  such  decrees  and  render  them  interlocu- 
tory only 617 

17.  The  action  of  the  Cii-cuit  Court  on  matters  relating  to  the  taxation  of  costs 
may  be  revised  on  error,  except  in  certain  cases  of  appeal  in  which  the 
Circuit  Court  is  invested  with  discretionary  power  under  the  act  of  1824. 
Porter  v.  Williams 526 

18.  After  the  evidence  on  both  sides  has  closed,  it  is  discretionary  with  the 
court  to  receive  additional  evidence ;  and  this  discretion  is  not  revisable 

on  error. — Gilbert  v.  Gilbert 629 

19.  A  decision  of  the  inferior  tribunals  upon  facts,  cannot  be  made  the  basis 
of  an  assignment  of  error,  unless  the  record  shows  that  exception  was 
taken  in  the  court  below  to  its  ruling. — Smith's  Dist.  v.  King,  Adm'r. . .  558 

20.  A  motion  to  quash  a  bond  given  for  the  trial  of  the  right  of  property, 
made  by  some  of  the  obligors,  is  addressed  to  the  discretion  of  the  court, 
and  its  refusal  to  quash  is  not  revisable  on  error. — Gayle  <t  Riggs  v. 
Bancroft's  Adm'r 648 

21.  When  the  evidence  disclosed  by  the  record  would  have  jnetified  the  court 
in  instructing  the  jury  that  they  must  find  for  the  plaintii]^  an  erroneous 
charge  could  be  productive  of  no  injury  to  defendant,  and  therefore  fur- 
nishes no  ground  of  reversal  in  his  favor. — Donley  v.  Camp 669 

22.  The  limitation  for  writs  of  error  from  decrees  of  the  Court  of  Probate, 

is  three  yeai*s. — Biuford  v.  Binford 682 

23.  When  a  minor  propounds  his  interest  by  petition  to  the  Court  of  Pro- 
bate, and  is  made  a  party  to  a  decree  previously  rendered,  for  the  pur- 
pose of  contesting  its  validity  by  writ  of  error,  the  entry  making  him  a 
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party  relates  back  to  tiie  rendition  of  the  decree,  and  he  must  sue  out  his 
■writ  of  error  within  three  years  from  the  rendition  of  that  decree.  . . .  682 

24.  When  a  writ  of  error  is  sued  out  in  the  name  of  one  of  the  defendants 
"«i  al."  the  abbreviation  cannot,  strictly  considered,  be  construed  to 
mean  the  other  defendants  in  the  cause  below ;  but  under  the  statute  al- 
lowing amendments  of  writs  of  error,  (Clay's  Digest  312  §  39)  the  writ 
will  be  considered  amended,  so  as  to  conform  to  the  actual  facts. — Colvin 

et  aL  V.  Owens 782 

25.  When  a  bill  is  filed  to  charge  an  undivided  estate  with  the  payment  of  a 
debt,  the  husband  of  a  distributee  is  a  necessary  party  to  the  suit ;  but  if 
he  dies  after  final  decree,  and  before  a  writ  of  error  is  sued  out,  his  repre- 
sentatives are  not  necessary  parties  to  the  writ,  as  the  interest  which  he 
represented  survives  to  his  wife. — Colvin  et  al.  v.  Owens 782 

26.  And  if  the  husband,  in  such  case,  adopts  the  answer  of  the  executrix, 
his  mother-in-law,  and  acts  as  her  agent  and  assistant  in  the  management 
of  the  suit,  this  does  not  render  it  necessary  to  make  his  representatives 
parties  to  the  w;rit  of  error,  as  no  decree  could  be  rendered  against  them 

for  costs  incurred  by  him 782 

27.  After  the  evidence  is  closed,  it  is  discretionary  with  the  court  to  allow 
additional  evidence  to  be  submitted  to  the  jury,  if  the  justice  of  the  ease 
requires  it;  and  its  discretion  is  not  revisable  on  error. — Edgar  v.  McAm.  796 

ESTOPPEL. 

1.  The  wife  cannot,  under  any  agreement  entered  into  during  coverture  with 

her  husband,  bar  her  right  of  dower ;  nor  will  she  be  estopped,  in  a  court 
of  law,  from  asserting  her  claim,  by  any  recognition  on  her  part,  after  a 
voluntary  separation  from  her  husband,  of  his  right  to  marry  another 
woman,  or  of  the  validity  of  his  supposed  subsequent  marriage. — Martin's 
Heirs  and  Administrators  v.  Martin 86 

2.  When  the  subject  matter  of  litigation  arises  out  of  a  contract  either  ex- 

press or  implied,  a  married  woman  may  be  estopped  by  acts  or  declara- 
tions upon  which  others  have  been  induced  to  act,  and  against  the  truth 
of  which  it  would  work  fraud  and  injustice  for  her  to  aver;  but  this  doc- 
trine can  have  no  application  to  dower,  which  does  not  arise  out  of,  and  is 
not  dependent  upon  any  contract 86 

3.  Where  plaintiffs  and  defendant  in  ejectment  claim  imder  the  same  lessor, 

a  deed  from  defendant  conveying  the  premises  to  one  of  the  plaintiffs,  in 
trost  for  the  payment  of  a  debt  to  a  third  person,  does  not  operate  as  an 
estoppel  against  plaintiffs'  recovery. — Seabury  v.  Stewart  <fe  Eastton ....  207 

4.  When  the  claim  suit  has  been  pending  for  several  years,  and  a  judgment 
has  been  rendered  against  the  claimant,  which  is  reversed  on  error  in  the 
Appellate  Court,  the  claimant  is  estopped  by  the  record  from  disclaiming ; 
if  he  has  been  really  ignorant  of  the  proceediogs  carried  on  in  his  name, 
and  if  his  remedy  is  by  disclaimer,  the  court  is  not  bound  to  notice  his 
disclaimer,  unless  he  also  avers  his  ignorance  of  the  previous  pendency  of 
the  suit,  and  the  want  of  authority  on  the  part  of  the  attorney  who  had 
appeared  in  his  name. — Gayle  v.  Bancroft's  Adm'r 316 

6.  When  defendant  in  execution,  having  an  equitable  title  to  land,  directs  the 
sheriff  to  levy  on  it,  which  the  latter  does,  and  the  land  is  sold,  and  the 
proceeds  applied  to  the  satisfaction  of  the  execution,  and  defendant  deliv- 
ers up  possession  to  the  purchaser,  assuring  him  that  the  title  is  perfectly 
good,  he  is  estopped  from  setting  up  the  legal  title,  subsequently  ac- 


__  INDEX.  863 

qaired,  against  sub-purcbafiera  for  yaluable  couaideration,  who  have  paid 
the  purchase  raoaey  aud  receive<l  conveyancee  without  notice  of  the  de- 
fect in  title,  aud  will  be  enjoiue<l  in  equity  from  proceeding  iu  ejectment  at 
law. — Stone  et  at  v.  Britton 648 

6.  Where  the  location  aud  survey  of  an  incomplete  Spanish  grant,  made 
under  the  provisions  of  the  act  of  Congress  confirming  it,  recognizes  and 
adopts  one  of  the  lines  of  another  grant,  as  one  of  its  boundary  Ibes, 
and  the  parties  agree  to  such  8ur\-cy  and  location,  the  grantees  aud  the 
United  States  are  mutually  bound  aud  estopped  by  it  from  disputing  that 
line. — Magee  v.  Doe  ex  dem.  Hallett  «fc  Walker 699 

7.  A  mortgagee  is  estopped  fi'om  setting  up  against  bis  assignee  a  title 
which  dwelt  in  him  at  the  time  of  the  assignmeut,  or  oue  wliich  he  after- 
wards acquires. — Center  v.  P.  <fe  M.  Bank  et  al 748 

8.  Mutuality  is  an  essential  iugrcdieut  in  all  estoppels ;  and  as  a  slave  can 

neither  be  bound  by  a  covenant,  nor  hindered  by  an  estoppel,  the  law  will 
not  allow  him  to  claim  the  benefit  of  an  estoppel  against  another. — Bent- 
ley  et  aL  V.  Cleaveland 814 

EVIDENCE. 

1.  I'o  render  a  witness  competent  to  testify  to  the  genei-al  charactei'  of  the 

accused,  it  is  not  necessary  that  he  should  know  what  a  majority  of  his 
neighbors  said  or  thought  of  him,  nor  that  he  should  have  heard  some  oue 
say  what  a  majority  of  them  said  or  thought  of  him  ;  tbe  only  test  of 
his  competency  is,  whether  he  knows  the  general  character  of  the  accused 
among  his  neighbors  or  those  acquainted  with  him. — Dave  v.  The  State.    21 

2.  The  action  of  the  Circuit  Court  in  permitting  additional  evidence  to  go  to  the 

jury,  to  prove  the  venue  as  laid,  after  the  argument  has  beeu  closed  and 
the  jury  instructed,  is  purely  discretionaiy,  and  not  revisable  on  error. .     23 

3.  When  a  homicide  is  committed  uuder  such  circumstances  as  tend  to  show 

that  the  slayer  acted  in  self-defence,  the  previous  threats  of  the  deceased, 
and  his  conduct  upon  the  fatal  occasion,  construed  with  reference  to  bis 
known  character  and  peculiarities,  having  relation  to  such  conduct  and 
tending  to  explain  it>  all  cuter  into,  aud  form  parts  of  the  transaction,  and 
may  properly  be  received  iu  evidence. — Pritehett  v.  llie  State 89 

4.  The  bond  given  by  the  intended  husband,  preluninary  to  obtaining  a  li- 

cense, is  relevant  and  legal  pi-ooi  of  the  marriage ;  but  when  the  marriage 
was  celebrated  in  another  State,  to  make  a  certified  copy  of  the  bond 
admissible  iu  evidence  hero,  it  should  be  shown  that  it  was  required  by 
the  laws  of  that  State  to  be  recorded,  and  the  et»py  should  be  authenti- 
cated accoruiugto  the  act  of  Ct>ugress  of  1804.  (Clay's  Digest  619.) — 
Martin's  Heirs  aud  Administrators  v.  Martiu 86 

5.  A  proujissory  uote  executed  by  a  child  to  his  father,  is,  of  itself,  no  evi- 
dence of  an  advaucement;  aud  it  is  en-or  to  allow  it  to  go  to  the  jui-j'  "  as 
evidence  of  an  advaucemeut." — (Jrey's  Heirs  v.  Grey's  Adni'i-s 288 

6.  But  parol  prtiof  is  admissible  to  show  a  mtbitcqucnt  agreement  between 

the  payee  aud  maker,  by  wliich  the  foiiner  parted  with  jUI  interest  in  the 
mouey  secured  by  the  note,  as  au  advai»cement  to  the  maker 288 

7.  Where  a  surety  pleads  au  exteusiou  of  tuue  by  the  creditor  to  the  princi- 
pal debtor,  anil  it  is  shown  that  the  creditor  accepted  two  deeds  of  trust 
from  the  debtor,  U*  the  tiret  of  which  the  surety  assented,  evidence  of  the 
depreciation  in  value  of  the  property  tliereby  conveyed,  between  the  time 
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of  defendant's  notice  to  plaintiff  to  sell  and  the  sale,  is  irrelevant  and  Ibm; 
admissible  for  defendant. — Gray's  Executors  v.  Brown 262 

8.  An  agreement  made  on  Sunday,  for  the  rent  of  Land,  is  void  under  the 

statute,  and  cannot  be  set  up  by  either  party  sis  a  contract ;  yet  it  may 
be  looked  to,  in  connection  with  other  circumstances,  to  explain  the  char- 
acter of  the  defendant's  possession,  and  to  accoimt  for  the  subsequent  con- 
duct of  both  parties  in  relation  to  the  land:  it  may  be  proved  as  a  de- 
claration or  admission  on  the  part  of  the  plaintiff,  forming  part  of  the  res 
gestae. — Rainy  v.  Capps 288 

9.  In  an  action  on  the  case  for  fraud  and  deceit  in  the  purchase  of  a  slave 

t)y  defendant  fi-om  plaintiff,  although  the  considei-ation  is  stated  in  the  bill 
of  sale,  which  is  produced,  to  be  a  certain  sum  of  money,  yet  parol  proof 
is  admissible  to  show  that,  at  the  time  of  the  sale,  defendant  also  prom- 
ised to  carry  said  slave  out  of  the  State. — Dixon  v.  Barclay 370 

10.  Parol  proof  that  a  firm  name  was  signed  to  a  note,  of  which  firm  defend- 
ant was  a  member,  is  admissible  without  the  production  of  the  note 
itself,  when  it  is  not  tlie  foundation  of  the  suit,  and  is  not  in  the  possession 

or  control  of  the  party  offering  the  evidence 370 

11.  When  defendant  is  sued  as  surviving  partner  of  a  firm,  in  an  action  on 
the  case  for  fraud  aud  deceit  in  the  purchase  of  a  slave,  the  declarations 
of  his  deceased  co-partner,  by  whom  the  contract  was  made,  before  and 
after  the  purchase,  as  to  his  object  in  purchasing,  are  not  admissible  evi- 
dence for  the  defendant,  to  show  that  his  co-partner  made  the  purchase 

on  his  own  individual  account,  and  not  on  account  of  the  firm 370 

12.  A  negro  trader  may  testify  as  to  the  value  of  a  slave  at  a  particular 
time,  although  he  never  saw  the  slave  until  three  years  after  that  time ; 
and  however  weak  and  unsatisfactory  such  proof  may  be,  it  is  error  to  re- 
ject it  when  offered 370 

13.  When  the  lease  contains  no  express  stipulation  against  the  lessee's  right 
to  assign  liis  term,  parol  proof  is  not  admissible  to  show  that  the  premises 
were  to  be  used  and  occupied  by  the  lessee  himself. — Nave  v.  Berry  etaL  382 

14.  Whenever  a  written  contract,  complete  in  itself,  contains  a  term  which  it 
is  impossible  for  the  court  to  construe,  without'  the  aid  of  evidence 
almtidc,  it  is  projier  to  resort  to  such  evidence  for  that  purpose. — Drake 

V.  Goree  et  al 409 

15.  A  general  objection  to  testimony  may  properly  be  overruled,  when  part 

of  it  is  admissible. — Allen  v.  Smith 416 

16.  On  a  trial  of  the  right  of  property  in  slaves,  which  are  shown  to  have 
been  bid  off  by  the  defendant  in  execution  at  an  administi-ator's  sale,  and 
a  note  for  the  purchase  money  given  by  him  and  claimant,  and  another 
as  surety,  proof  of  a  request  by  claimant  of  said  surety  that  he  might  be 
included  in  a  deed  of  trust  which  said  surety  was  about  to  take  from  said 
defendant  to  secure  the  payment  of  said  note,  is  admissible  evidence  for 

the  plaintiff 416 

17.  After  the  plaintiff  has  introduced  j^arol  evidence  of  the  contents  of  a 
doej,  without  objection  from  the  claimant,  and  the  claimant  has  cross- 
examined  the  witness  touching  the  same  matter,  it  is  discretionary  with 
the  court  to  exclude  the  parol  evidence,  on  motion  of  the  claimant,  and 
this  discretion  will  not  be  reviewed  on  error 416 

18.  But  it  is  error  to  admit  parol  evidence  of  the  contents  of  a  deed,  against 

the  objection  of  the  opposite  party 416 
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19.  As  the  plaintiff  ia  execatioa  succeeds  only  to  the  rights  of  the  defeodaDt, 
aoy  declaratioa  of  the  claimaut  which  would  be  admissible  erideoce  fdH* 
himself  iu  a  suit  bctweeu  him  aud  the  defeadaut,  ia  also  admissible  for 
him  on  th>^  trial  of  the  claim  suit 416 

20.  Whea  the  clerk's  certificate  that  a  deed  was  properly  recorded,  misde- 
scribes  the  name  of  the  grantor,  by  substituting  another  name,  (as  McKxn- 
nie  for  McKewen,)  it  is  not  sufficient  to  prove  a  compliance  with  the 
registration  acts,  and  to  render  the  record  admissible  in  evidence. — 
Jones  V.  Parks ' 446 

21.  The  opinion  of  the  clerk  by  whom  the  deed  ought  to  have  been  recorded, 
that  the  deed  oflferetl  in  evidence  was  the  one  which  was  recorded,  is  ille- 
gal and  inadmissible  as  evidence 446 

22.  In  assumpsit  by  husband  and  wife  against  the  executors  of  the  wife's 
father,  on  an  alleged  indebtedness  of  the  deceased  to  the  wife,  it  was  held  : 

1.  That  a  memorandum  book  iu  the  handwriting  of  the  deceased,  con- 
taining enti'ies  made  by  him  a  few  days  before  his  death,  and  purport- 
ing to  give  a  list  of  all  the  debts  owing  by  him,  is  not  admissible  evi- 
dence for  the  defendants. 

2.  That  after  plaintiffs  had  introduced  evidence  of  declarations  made  by 
the  deceased,  as  to  his  mtention  to  give  each  one  of  his  daughters  the 
same  amount  of  property,  aud  of  the  amount  given  to  the  others,  it 
was  competent  for  the  defendants  to  rebut  this  proof,  by  evidence 
showing  that  the  deceased  had  given  money  and  property  to  plaintifib 
by  way  of  advancement,  and  had  supplied  them  with  the  means  of 
living  for  a  number  of  years. — Hamson's  Ex'rs.  v.  Cordle  «fe  Wife. . . .  46t 

23.  In  a  contest  between  plaintiff  in  attachment  and  a  claimant  of  the  fund 
attached  in  the  hands  of  a  garnLahee,  who  is  brought  iu  by  notice  under 
the  statute,  after  plaintiff  has  shown  that  the  money  once  belonged  to 
the  defendant  in  attachment,  it  is  competent  and  proper  for  the  claimant 
to  show  that  its  ownership  was  cliauged  before  the  serNTlce  of  the  garnish- 
ment, and  that  he  has  become  entitled  to  it;  and  any  evidence  which  tends 
to  establish  this  fact,  is  admissible  for  the  claimant. — Bi-ooks  v.  Hildreth 
aud  Mosley 469 

24.  On  the  trial  of  an  issue  devisavit  vet  non,  to  test  the  validity  of  a  wUl 
alleged  to  have  been  obtained  by  fraud  and  undue  influence  on  the  part 
of  the  testator's  wife,  and  in  which  she  was  the  principal  legatee,  propo- 
nent proved  a  conversation  between  testator  and  the  witness  had  two 
days  before  the  will  was  made,  in  which  testator  sjwke  of  his  slaves 
giving  him  a  great  deal  of  trouble,  and  said  that  he  did  not  know  what 
to  do  with  them ;  witness  advised  him  to  give  one  to  each  of  his  children, 
which  he  refused  t<>  do,  saying  "  that  his  sons-in  law  should  never  have 
imy  of  his  property,  and  as  to  bis  daughters,  as  they  had  made  their  bed, 
so  they  must  lie."  He  then  offered  to  prove  declarations  of  the  wife, 
nmde  iu  this  conversation,  to  the  effect  that  she  wished  her  husband  to 
make  a  will  different  from  the  one  propoxmdeil,  and  which  should  make 
provision  for  his  daughters.     Held : 

That  these  declarations  were  not  admissible  to  sustain  the  will — Roberts, 
Ex'r,  V.  Trawick  et  al 490 

25.  Alt^ugh  the  declarations  or  admissions  of  a  party  are  evidence  against 
himself  yet  they  ilo  uot,  when  offered,  justify  him  in  introducing  proof  of 
his  counter  declarations,  made  at  a  different  time,  unless  the  latter  form 

a  part  of  the  ret  (fcslit 490 
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26.  A  party  is  not  allowed  to  garble  an  admission,  or  to  call  for  a  part  of  a 
transaction  only  ;  if  he  calls  for  an  admission,  either  by  bill  of  discovery 
or  interrogatories  under  the  statute,  the  opposite  party  has  the  right  to 
state  all  that  was  said  at  the  time  in  relation  to  the  same  subject:  if  he 
seeks  a  discovery  as  to  an  act,  the  other  party  may  legitimately  state  in  his 
answer  whatever  would  be  part  of  the  resgesta: — Pritchett  v.  Mimroe. .   501 

27.  When  the  testimony  of  a  party  is  taken  on  interrogatories  under  the 
statute,  while  the  principles  which  aj^ply  to  the  discovery  are  uecessarily 
the  same  as  those  which  prevail  in  chanceiy,  the  rules  of  practice  as  to 
the  mode  in  which  objections  are  to  be  made  to  the  testimony  are  those 
which  apply  to  the  testimony  of  other  witnesses  taken  by  interrogatories 

in  the  courts  of  law 601 

28.  When  a  party  offers  in  evidence  his  own  answer  to  an  interrogatory,  a 
part  of  which  is  irrelevant  and  irresponsive,  there  is  no  error  in  excluding 
the  entire  answer 501 

29.  Declarations  explanatory  of  an  act  which  is  itself  not  evidence,  are  inad- 
missible as  evidence. — Gilbert  v.  Gilbert 529 

30.  Undue  influence  must  be  such  as,  in  some  measure,  destroys  the  free 
agency  of  the  testator,  and  prevents  the  exercise  of  that  discretion  which 
the  law  requires  in  relation  to  every  testamentary  disposition  ;  it  is  not 
enough  that  he  is  dissuaded  by  solicitations  or  argument  from  disposing 
of  his  property  as  he  had  previously  intended  ;  it  must  be  equivalent  to' 
moral  coercion,  and  constrain  the  testator  to  do  that  which  is  against  his 
will,  but  which,  from  fear,  the  desire  of  peace,  or  some  other  feeling,  he 

is  unable  to  resist 529 

31.  In  determining  the  question  of  undue  influence,  the  fact  that  the  will 
makes  an  unnatural  disposition  of  the  property — the  physical  and  men 
tal  condition  of  the  testator  at  the  time  the  influence  is  exerted — the 
relative  position  of  the  testator  and  the  person  exerting  the  influence, 
and  the  motives  of  the  latter,  as  deducible  from  interest  to  himself,  or 
from  affection  or  animosity  to  others,  may  all  be  proper  circumstances  to 

be  taken  into  consideration 529 

32.  Acts  and  declarations  of  the  testator  before  the  publication  of  his  nuncu- 
pative will,  and  his  expressions  at  the  time  of  its  execution,  tending  to 
show  a  paternal  feeling  and  aftection  towards  a  child  for  whom  the  will 
made  no  provision,  ai-e  admissible  evidence  for  the  contestant 529 

32.  So,  also,  acts  of  officious  intermeddling,  harrassing  and  annoying  to  a 
dying  man,  or  evincing  a  purjwse  to  hurry  him  on  to  the  act,  without 
giving  him  time  to  deliberate,  are  admissible  evidence  against  the  will . . .  529 

33.  But  testimony  showing  that  two  of  the  testator's  relatives  who  re- 
sided in  the  same  neighborhood  with  him,  had  never  heard  of  the  will 
until  a  short  time  before  it  was  offered  for  probate,  is  not  admissible, 
either  as  tending  to  show  that  undue  influence  was  exerted,  or  that  no 
such  will  was  in  fact  made 529 

34.  After  the  evidence  on  both  sides  has  closed,  it  is  discretionary  with  the 
court  to  receive  additional  evidence ;  and  this  discretion  is  not  revisable 

on  error 529 

35.  In  assumpsit  to  recover  the  amount  of  a  tavern  bill  consisting  mostly  of 
itema  for  spirituous  liquors,  plaintiff  having  introduced  evidence  tending 
to  show  defendant's  admission  of  the  correctness  of  the  account,  defend- 
ant cannot  inti'oduce  proof  of  his  habits  of  sobriety,  or  that  he  was  fre- 
quently at  the  tavern  without  drinking  at  all. — Jones  v.  Cooper 551 
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86.  Wh«n  there  is  a  conflict  ia  the  testimony  of  two  witnesses  which  cannot 
be  reconciled,  regard  must  be  had,  in  determining  which  one  is  mistaken, 
to  the  capacity  of  the  witnesses,  their  respective  opportunities  of  know- 
ing the  facts  to  which  they  depose,  and  the  nature  of  the  facts  deposed 
to,  as  calculated  to  impress  themselves  with  more  or  less  force  on  the 
memory. — Hitt  and  Wade  v.  Rush  et  al 663 

37.  On  a  trial  of  the  right  of  property  in  slaves,  the  declarations  of  the  de- 
fendant in  execution  as  to  his  intention  in  removing  them  beyond  the  limits 
of  the  State,  made  one  or  two  days  before  their  removal,  are  too  remote 
from  the  actual  removal  to  form  part  of  the  res  gesUe,  and  arc  therefore 

not  admissible  evidence  for  the  plaintiff — Newcombe  v.  Leavitt 631 

38.  Declarations  of  the  defendant  in  execution  showing  a  fi-audulent  intent 
on  his  part,  are  not  admissible  evidence  against  the  claimant,  unless  he  or 
some  one  through  whom  he  claims  was  connected  with  the  fraud 631 

39.  When  the  hirer  of  a  slave  is  sued  individually  for  the  hire,  and  be  de- 
fends  on  the  ground  that  the  contract  was  made  with  him  as  agent  of 
another,  a  letter  from  his  principal  to  defendant,  written  after  the  con- 
tract was  made,  and  showing  a  ratification  of  it  by  the  principal,  is  admis- 
sible evidence  for  defendant. — Waring  v.  Moseley,  Adm'r 667 

40.  In  assumpsit  to  recover  the  discount  on  depreciated  bank  notes  received 
by  plaintiff  from  defendant,  on  a  settlement  had  between  them,  parol 
proof  is  admissible  to  show  that,  at  the  tune  of  the  settlement,  defendant 
promised  to  pay  this  discount,  although  he  gave  his  due  bill  for  the  bal- 
ance found  against  him  estimating  them  at  par. — MiUs  v.  Geron 669 

41.  Where  the  evidence  of  a  deceased  witness  is  offered,  the  substance  of  his 
whole  testimony  must  be  proved ;  if  any  parts  of  it  are  irrelevant,  the 
court  may  reject  them,  but  the  ^^itness  cannot  determine  upon  the  rele- 
vancy of  the  portions  which  he  omits  to  prove. — Magee  v.  Doe  ex  dem. 
Hallett  <t  Walker 699 

42.  When  a  bankrupt's  certificate  is  attacked  on  an  all^^tion  of  fraud  in  with- 
holding moneys  in  his  hands,  after  the  defendant  has  mtroduced  evidence 
to  show  that  the  business  in  which  he  was  engaged  for  several  years 
prior  to  the  filing  of  his  petition  in  bankruptcy,  was  generally  disastrous 
to  those  engaged  in  it  at  the  same  time,  evidence  of  the  amount  of  losses 
sustained  by  another  individual,  wholly  disconnected  from  him,  Is  not  ad- 
missible evidencefor  the  defendant. — Edgar  v.  McAm 796 

43.  But  after  plaintiffs  have  proved  that  defendant  had  received  considerable 
sums  of  money  before  filmg  his  petition,  that  he  was  engaged  in  merchan- 
dizing, and  had  purchased  cotton,  <fec.,  defendant  may  repel  any  inference 
which  might  be  drawn  from  this  evidence  prejudicial  to  him,  by  showing 
that  all  those  who  were  engaged  in  the  purchase  of  cotton  at  the  same 
time  and  place  with  himself,  had  failed ;  and  this,  notwithstanding  it  is 
shown  that  be  sold  his  goods  for  cash,  while  the  others  had  sold  on  a 
credit 796 

44.  So  also,  evidence  that  defendant  was  a  reckless  cotton  buyer  is  admissible 

for  him 796 

45.  When  plaintiffs  have  proved  that  defendant  purchased  cotton  to  a  very 
large  amoimt  during  the  three  years  immediately  preceding  the  trial, 
which  was  several  years  after  obtaining  his  discharge  in  bankrupt<yy^, 
defendant  cannot  rebut  this  evidence  by  showing  that  nine-tenths  of  those 
engaged  in  that  business  during  the  same  time  were  insolvent 796 
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46.  Nor  can  he  be  allowed  to  prove  that  merchants  in  a  neighboring  city 
were  in  the  habit  of  employing  persons  in  the  city  -where  he  Uved  to 
buy  cotton  for  them  on  commission 196 

4'7.  When  a  letter  or  account  current  is  attached  to  the  deposition  of  a  wit- 
ness in  answer  to  a  cross-interrogatory,  if  the  party  calling  for  them  de- 
clines to  read  them,  the  opposite  party  may  read  them  in  evidence  to  the 

jury 196 

48.  After  the  evidence  is  closed,  it  is  discretionary  with  the  court  to  allow 
additional  evidence  to  be  submitted  to  the  jury,  if  the  justice  of  the  case 
requires  it ;  and  its  disci'etion  is  not  revisable  on  error 196 

49.  Where  a  party  advertises  as  surviving  partner  on  the  advice  of  his  at- 
torney, his  statement  to  the  attorney,  though  not  evidence  of  the  facts 
themselves,  may  be  i-eceived  in  evidence,  in  connection  with  the  advice 
given,  as  showing  the  grounds  on  which  it  was  based,  and  as  explanatory 

of  the  advertisement 796 

EXCEPTIONS,  BILL  OF. 

1.  A  decision  of  the  inferior  tribunals  upon  facts,  cannot  be  made  the  basis  of 
an  assignment  of  error,  unless  the  record  shows  that  exception  was  taJien 

in  the  court  below  to  its  ruling. — Smith's  Distributees  v.  King,  Adm'r. .  558 

2.  A  bill  of  exceptions  must,  in  every  case,  show  upon  its  face  that  it  was 

signed  and  sealed,  either  in  term  time,  or  within  ten  days  thereafter,  by 
consent  in  writing ;  and  whenever  these  requisites  are  wanting,  it  cannot 
be  recognized  as  any  portion  of  the  record. — Haden  et  al.  Brown  et  aL. .  572 

3.  But  when  the  bill  of  exceptions  is  shown  to  have  been  perfected,  except 

as  to  the  signing  and  sealing  by  the  judge,  and  he  fails  to  act  upon  it  with- 
in the  time  prescribed  by  law,  and  his  failure  is  not  attributable  to  the 
pai'ty  excepting,  the  latter  may  establish  his  exceptions  under  the  act  of 
1814,  (Clay's  Digest  307  §  5,)  and  he  is  not  precluded  from  doing  this, 
when  the  judge  subsequently  signs  the  bill  and  it  is  stricken  from  the  re- 
cord   572 

4.  The  Appellate  Court  can  only  consider  such  questions  as  are  raised  by 
specific  exceptions  to  each  ruling  of  the  court  below,  in  the  progi'css  of 
the  cause ;  and  in  construing  the  biU  of  exceptions,  for  the  purpose  of 
ascertaining  what  was  or  was  not  excepted  to,  it  will  be  construed  most 
strongly  against  the  plaintiff  in  error. — Sammis  v.  Johnson 690 

5.  When  the  bill  of  exceptions  sets  out  several  distinct  rulings  of  the  com't 

adverse  to  the  plaintiff  in  error,  in  the  rejection  of  evidence  and  the  ren- 
dition of  judgment,  and  concludes  with  the  words :  "  To  which  defendant 
excepted,"  the  exception  will  be  construed  to  apply  only  to  the  ruling  of 
the  court  immediately  preceding  it 690 

EXECUTION. 

1.  The  payment  by  the  sheriff  of  an  execution  in  his  hands  is  a  satisfaction 
pro  tanto  of  the  judgment  on  which  it  issued,  although  no  endorsement 
or  return  of  satisfaction  is  made  on  the  writ. — Houston  et  al.  v.  Cmtch- 
field's  Adm'r 76 

2.  Where  the  defendant  in  execution  bad  conveyed  his  property  by  deed  of 

trust,  and  both  he  and  the  cestui  que  trust,  knowing  that  the  sheriff  had 
advanced  the  money  on  the  execution,  aftei-wards  assented  to  a  sale  of  the 
trust  propei"ty  under  an  alias  Ji.  fa.  for  the  pm-pose  of  refunding  to  the 
sheriff  the  amount  advanced  by  him,  at  which  sale  the  trustee  himself 
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became  the  purchaser,  equity  will  protect  the  trustee,  against  the  suit  of 
the  cestui  que  trust,  to  the  extent  of  the  purchase  money  advanced  by 
him. 76 

3.  But  the  trustee's  equity  extends  only  to  his  protection,  and  if  he  re-sells 
the  property  at  an  advanced  price,  the  profit  enures  to  the  benefit  of  the 
trust  estate 76 

4.  Money  in  the  hands  of  a  sheriff,  collected  under  execution,  when  not  more 
than  sufficient  to  satisfy  the  debt  and  lawful  costs,  is  the  money  of  the 
plaintiff  iu  execution,  and  the  extent  of  the  sheriff's  lien  upon  the  fund, 
in  case  of  a  controTcrsy,  must  be  settled  between  him  and  the  plaintiff — 
Chenault's  Adm'rs.  v.  Walker. ...    275 

5.  When  the  money  collected  is  not  enough  to  satisfy  the  debt  and  lawful 

costs,  and  the  sheriff  retains  more  than  his  lawful  fees,  the  defendant  in 
execution  cannot,  after  paying  to  the  plaintiff  the  balance  of  his  debt,  al- 
lowing tlie  sum  appropriated  by  the  sheriff,  recover  from  the  sheriff  the 
amount  unlawfully  retabed  by  him 275 

6.  A  sheriff  may,  by  leave  of  the  court,  amend  his  return  on  an  execution, 
pending  a  motion  against  him  for  failing  to  pay  over  the  money  collected 

on  it. — Niolin  v.  Hamner 578 

7.  A  levy  and  sale  of  property  under  execution  is  a  satisfaction  of  it  pro 

tanto,  if  the  proi)erty  is  subject  to  the  execution ;  but  if  it  is  not  in  fact 
subject,  the  party  having  the  better  legal  right  may  appear  before  the 
court,  and  claim  the  money,  which  is  then  no  satisfaction  of  the  execu- 
tion, nor  even  a  credit  to  be  applied  to  it 578 

8.  A  vehicle  with  four  wheels,  drawn  by  oxen,  6uit«d  to  the  oi-dinary  purpo- 

ses of  husbandry,  and  employed  in  the  same  uses  to  which  carts,  in  the 
common  aceeption  of  the  term,  are  appropriated,  is  protected  from  levy 
and  sale  by  the  statute  which  exempts  "  oue  horse  or  ox  cart"  from  exe- 
cution.— Favers  v.  Glass 621 

9.  When  a  writ  of  capias  ad  satisfaciendum,  after  commanding  the  sheriff 
to  take  the  body  of  the  defendant  in  the  judgment  to  satisfy  the  plaintiffs' 
debt  and  costs,  contains  the  further  direction  :  *'  And  that  you  have  the 
said  moneys  at  our  next  Circuit  Ck>urt,  to  render  to  the  said  plaintiff  for 
their  damages  and  costs  aforesaid,"  the  latter  direction  is  mere  surplus- 
age, and  does  not  vitiate  the  writ — Stewart  v.  Cunningham  &.  Rippctoe .  626 

10.  When  one  of  the  two  joint  plainti&  dies  after  the  rendition  of  the  judg- 
ment, and  no  entry  of  his  death  is  made  in  court,  au  execution  should  be 
taken  out  in  the  name  of  both  the  plaintiffs,  so  that  it  may  conform  to 

the  judgment. 626 

11.  An  execution  creates  a  lien  on  the  personal  property  of  the  debtor  with 
in  the  body  of  the  county  to  which  it  rims,  from  the  date  of  its  receipt 
by  the  sheriff ;  and  if  executions  ai'e  regularly  issued  fi-om  term  to  term, 
the  lien  is  not  lost,  but  suspeuded  merely,  by  the  removal  of  the  proper- 
ty from  one  county  to  another  within  the  State. — Newcombe  v.  Leavitt.   681 

12.  When  personal  property  to  which  a  lien  has  attached  by  the  delivery  of 
an  execution  to  the  sheriff  is  removed  to  another  State,  where  it  is  ac- 
quired and  held  by  a  bona  fide  purchaser  until  the  statute  of  limitations 
of  tliat  State  has  barred  its  recovery,  and  then  is  brought  back  by  him 
to  this  State,  his  title  is  perfect  against  the  execution  creditor,  although 

he  has  had  executions  issued  from  term  to  term 631 
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EXECUTORS  AND  ADMINISTRATORS. 

1.  Where  personal  property  is  bequeathed  to  one  for  life,  with  remainder 

oyer  in  fee,  the  executor  can  make  but  one  delivery ;  a  delivery  to  the 
first  taker  enures  to  the  benefit  of  the  remainder  man,  and  a  delivery  to 
the  latter,  with  the  assent  of  the  former,  is  equally  good  ;  and  in  either 
case,  the  title  of  the  executor  is  gone  forever — Hunter,  Ex'r.,  v.  Green. .  329 

2.  A  court  of  probate  in  this  State  can  confer  no  authority  on  an  administra- 

tor or  guardian  to  receive  the  rent  of  lands  lying  without  the  limits  of 
the  State ;  and  his  receipt  of  the  rents  being  in  his  own  wrong,  the  law 
implies  an  undertaking  on  his  part  to  pay  it  to  the  persons  who,  in  justice 
and  equity,  are  entitled  to  it. — Smith's  Ex'rs.  v.  Wiley 396 

3.  And  if  the  land  belongs  to  several  tenants  in  common,  each  one  may  waive 
the  want  of  authority  on  the  part  of  the  administrator  or  guardian,  and 
maintain  debt  or  indebitatus  assumpsit  for  his  separate  portion  of  the 
rents 396 

4.  When  money  is  collected  under  execution  from  an  administrator's  surety, 

on  a  decree  of  the  Court  of  Probate  against  the  administrator  in  favor  of 
the  administrator  de  bonis  non,  and  the  decree  is  reversed  by  the  Appel- 
late Court  after  the  collection  of  the  money,  and  after  its  distribution  by 
the  administrator  de  bonis  non  among  the  distributees  of  the  estate,  the 
surety  may  recover  the  money  so  paid  in  assximpsit. — Williams  t.  Sim- 
mons   425 

5.  An  attachment  lies  under  the  statute,  (Clay's  Digest  58  §  14,)  in  favor  of 

a  resident  creditor,  against  the  foreign  executor  or  administrator  of  his 

deceased  non-resident  debtor. 

(Goldthwaite,  J.,  dissenting,  held,  that  it  was  the  object  of  the  statute  to 
confer  upon  the  creditor  the  same  rights  against  the  estate  of  his  de- 
ceased debtor  that  he  had  against  his  property  while  living ;  and  that 
the  remedy  was  intended  to  be  given  against  the  person  who  was  here 
recognized  as  the  legal  representative  of  the  property.) — Branch  Bank 
at  Mobile  v.  McDonald 4'74 

6.  To  authorize  an  attachment  against  the  foreign  executor  or  administrator 

of  a  deceased  non-resident  debtor,  it  must  appear  that  he  was  a  non-resi- 
dent at  the  time  of  his  death ;  and  when  the  attachment  is  sued  out 
against  the  non-resident  debtor  himself  while  living,  the  suit  cannot  be 
revived  by  sci.  fa.  against  bis  foreign  executor  or  administrator,  because, 
non  constat  that  he  was  a  non-resident  at  the  time  of  his  death 474 

7.  The  act  of  1802,  (Clay's  Digest  313  §  1,)  authorizing  the  revival  of  a  suit 

against  the  personal  representative  of  the  defendant,  does  not  apply  to 
foreign  representatives 474 

8.  An  administrator  is  properly  chargeable  with  interest  on  money  in  his 

hands,  unless  he  makes  affidavit  that  lie  has  not  used  it,  or,  if  he  makes 
such  affidavit,  it  is  successfully  controverted. — Hollis,  Adm'r.,  v.  Caugh- 
man  and  Wife 478 

9.  On  scire  facias  to  revive  a  joint  judgment  against  two  executors,  if  one  of 

them  is  a  non-resident,  his  name  may  be  omitted  out  of  the  writ ;  or,  if 
he  is  included  in  the  writ,  and  not  sei-ved  with  process,  the  plaintiff  may 
enter  a  discontinuance  as  to  him,  and  proceed  to  judgment  against  the 
other. — Hanson  v.  Jacks  and  Wife 549 

10.  Where  an  estate  is  directed  by  the  will  to  be  kept  together  until  the  tes- 
tator's youngest  child  becomes  of  age,  (1845)  and  the  administrator  with 
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the  will  annexed  rents  out  the  real  estate,  or  cultivates  it  for  his  own  bea- 
efit,  he  is  chargeable  with  the  rents  on  final  settlement,  although  the  ad- 
ministration commenced  prior  to  the  passage  of  the  act  of  1839,  and  al- 
though he  failed  to  make  final  settlement  at  the  time  appointed  by  the 
will. — Smith's  Distributees  v.  King,  Adm'r. 568 

11.  When  judgment  is  rendered  against  two  joint  executors  on  a  bond  exe- 
cuted by  tiieir  testator  as  surety  for  another,  and  one  of  the  executors 
pays  off  this  judgmeut,  an  action  against  the  principal  obligor,  for  the 
recovery  of  the  money  so  paid,  con  only  be  maintained  in  the  joint  names 
of  the  two  executors  suing  in  their  representative  character. — Martin  v. 
Null 610 

1 2.  A  decree  of  the  Court  of  Probate  against  an  administrator  in  favor  of 
"  the  legal  r>'pregen{ative"  of  a  distributee,  is  void  for  tmcei'tainty. — Kyle 
Mays,  use  of  Hatchett 673 

13.  Although  such  decree  is  void,  yet  the  settlement  may  be  regarded  as  evi- 
dence of  a  debt  against  the  administrator,  so  as  to  authorize  a  recovery 

by  the  person  entitled  to  receive  it  after  he  is  judicially  ascertained. . . .  678 

14.  The  failure  to  pay  such  a  decree  does  not  amount  to  a  devastavit,  so  as 
to  authorize  an  action  on  the  administrator's  bond,  until  after  the  person 
who  is  to  receive  it  is  judicially  ascei-tained 673 

16.  In  debt  on  administrator's  bond  suggesting  a  devastavit,  if  the  declara- 
tion avers  the  execution  of  the  bond,  a  final  settlement  of  the  estate  by 
the  administrator,  the  rendition  of  a  decree  against  huu  in  favor  of  a  dis- 
tributee for  whose  use  the  suit  is  brought,  that  this  decree  is  unreversed, 
and  that  the  administrator  did  not  truly  administer  the  estate,  but  failed 
to  pay  said  decree,  and  wasted  and  converted  the  assets,  it  is  sufficient  to 
charge  the  obligors. — Kyle  v.  Mays,  use  of  Poud 692 

16.  After  a  decree  is  rendered  against  the  administi-ator  on  the  final  settle- 
ment of  his  administration,  no  demand  is  necessary  in  order  to  maint^^io 

an  action  of  debt  on  his  bond  suggesting  a  devastavit 692 

17.  The  decree  rendered  against  the  administrator  is  conclusive  evidence  of 
a  sufficiency  of  assets ;  and  the  record  of  the  appraisement  and  sales  of 
property  belonging  to  the  estate,  would  be  simply  redundant  evidence, 
and  could  funiish  no  ground  of  reversal 692 

18.  As  uo  demand  is  necessary  in  such  case  in  order  to  maintain  an  action  of 
debt  on  the  bond,  the  admission  of  evidence  of  a  demand  made  of  the 
surety  is  no  available  error 692 

19.  When  an  executor  purchases  stock  for  a  plantation  on  his  own  account, 
which  he  considers  and  employs  as  his  own  property  while  in  his  posses- 
sion, and  it  does  not  appear  that  his  vendor  dealt  with  him  as  executor, 
or  relied  upon  the  estate  for  payment,  the  latter  has  no  equity  against 
the  estate  for  the  payment  of  the  purchase  money. — Colvin  et  aL  v.  Ow- 
ens    782 

•20.  And  in  such  case,  wheu  the  executor  is  removed  from  his  office,  if  the 
acting  executrix  retains  the  stock  on  the  plantation  as  his  property,  be- 
cause he  is  largely  indebted  to  the  estate,  this  does  not  create  a  liability 
against  the  estate  for  the  purchase  money 782 

21.  An  executor  cannot,  by  any  assumpsit  of  his,  render  the  estate  liable  for 
a  debt  which  its  does  not  really  owe 782 

FRAUDS,  STATUTE  OF. 

1.  Three  years'  possession  by  the  husband,  under  a  loan  to  the  wife,  without 
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a  deed  or  other  written  instrument  recorded,  subjects  the  property,  by 
force  of  the  statute  of  frauds,  to  sale  under  execution  against  the  hus- 
band, and  the  purchaser  would  acquire  the  absolute  property,  against  the 
lender  and  those  claiming  under  him. — Knight  v.  Bell,  Adm'r 198 

2.  But  where  the  purchaser,  in  such  case,  at  the  time  of  sale,  agrees  with 

the  husband,  that  the  latter  shall  have  the  slave  again  upon  the  repay- 
ment of  the  purchase  money,  and  the  money  is  accordingly  repaid,  and 
the  slave  returned  to  the  possession  of  the  husband,  he  again  becomes,  as 
between  the  lender  and  himself,  but  a  mere  bailee  as  before,  and  cannot 
defend  against  the  lender  under  the  title  of  the  pm'chaser  at  execution 
sale 198 

3.  A  contract  for  the  sale  of  improvements  on  land,  consisting  of  sundry 
houses,  is  not  within  the  statute  of  frauds  of  this  State. — Scoggin  v. 
Slater,  Adm'r C87 

FRAUDULENT  CONVEYANCES. 

1.  A  recital  in  a  deed  of  trust,  that  some  of  the  gi-antor's  creditors  were 

urging  the  collection  of  their  debts  at  a  time  when  there  was  a  great 
pressure  in  the  money  market,  and  that  his  property,  if  sold  at  a  more 
favorable  period,  would  be  more  than  enough  to  pay  off  all  his  debts,  is 
but  a  statement  of  the  reasons  which  induced  him  to  make  the  deed,  and 
does  not  render  it  fraudulent  on  its  face. — Shackelford  v.  P.  &  M.  Bank 
of  MobUe 238 

2.  A  provision  in  a  deed  of  trust,  conferring  upon  the  trustees  "  a  just  and 

reasonable  discretion  as  to  selling  at  private  or  public  sale,  for  cash  or 
upon  time  with  ample  security,"  does  not  make  it  fraudulent  on  its  face.  238 

3.  Nor  is  the  deed  rendered  fraudulent  upon  its  face  by  a  stipulation  con- 

tained in  it,  that  the  grantor  shall  retain  the  possession  of  his  dwelling- 
house  and  the  slaves  conveyed,  nine  in  number,  until  the  trustees,  in  the 
exercise  of  the  discretion  conferred  upon  them,  shall  think  pi-oper  to  sell 
them.     (Goldthwaite,  J.,  dissenting.) 288 

4.  When  the  deed  conveys  all  the  grantor's  property  of  eveiy  description, 

and  all  debts  due  to  him,  and  places  all  his  creditors  on  an  equality,  the 
failure  to  annex  a  schedule  of  the  debts  due  to  and  owing  by  him,  or  to 
provide  any  mode  of  giving  notice  to  the  creditoi-s,  or  to  make  them  par- 
ties to  the  deed,  is  not  sufficient  to  render  it  void  upon  its  face 288 

GIFT,  DEEDS  OF. 

1 .  In  the  construction  of  deeds  the  cardinal  rule  is,  to  arrive,  if  possible,  at 

the  true  intent  and  meaning  of  the  grantor,  fi-om  a  fair  consideration  of 
the  whole  instrument,  and  then  to  give  effect  to  that  intention,  if  it  can  be 
done  without  violating  any  rule  of  law ;  and  if  the  instrument  beai-s  upon 
its  face  evidence  that  it  was  written  by  a  person  imskilled  in  legal  tech- 
nicalities, a  much  greater  latitude  of  construction  is  indulged,  than  when 
it  is  foi-mal  and  technical,  and  appears  to  have  been  drawn  by  a  skillful 
draftsman. — Hamner,  Adm'r,  v.  Smith 488 

2.  A  deed  of  gift  was  in  these  words,  viz :  "  Know  all  men  by  these  presents, 

that  I,  A.  G.,  for  the  love  and  affection  I  have  for  my  daughter  Mary,  that 
I  have  given  her  a  certain  negro  girl  named  Ehza,  about  ten  years  old, 
with  all  her  issue ;  which  said  negro  I  warrant  and  defend  to  tlie  said 
Mary  during  her  life,  and  to  her  heirs  afterwards,  (especially  tboee  'who. 
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in  tb«  ooui-se  of  Prorideocc,  may  live  the  loogeet  with  her,)  against  the 

lawful  claims  of  any  person  or  persons  whateoever."     Held: 

That  the  donor's  daughter  took  an  absolute  estate  in  the  slaves,  and  not  a 

life  estate  merely 433 

8.  The  case  of  Ewing  v.  Standifer,  18  Ala.  400,  re-affirmed 433 

4.  A  bona  fide  purchaser  without  notice  from  the  husband,  of  a  slave  in  his 
possession  by  parol  gift  from  his  father-in  law,  is  not  affected  by  the 
husband's  assent  to  a  deed  of  gift  by  which  the  sUirc  is  settled  ou  the 
wife  and  her  children. — Hitt  and  Wade  v.  Rush  et  nl 563 

GUARANTY. 

1.  An  endorsement  on  a  promissory  note,  made  before  its  maturity,  in  the 
following  words,  viz :  "  I  assign  imd  guaranty  the  within  note  to  J.  C.  for 
value  received,"  is  an  absolute,  unconditional  guaranty  of  the  pav'ment 
of  the  note  at  maturity  ;  and  no  notice  is  necessary  to  perfect  the  gxmr- 
antor's  liability. — Donley  v.  Camp 659 

2.  When  suit  is  brought  on  such  p.  guamuty,  it  is  not  necessary  to  aver  or  prove 
the  insolvency  of  the  maker  of  the  note 659 

3.  When  suit  is  instituted  on  a  written  guaranty,  its  execution  can  only  be 

put  in  issue  by  an  appropriate  plea ;  and  the  guaranty  itself  is  an  affirm- 
ance of  the  genuineness  of  the  uot«  and  the  previous  endorsements 669 

HUSBAND  AND  WIFE. 

1.  When  a  slave  is  loaned  to  a  married  woman  by  her  lather,  for  the  benefit 

of  herself  and  children,  and  goes  into  the  possession  of  her  husband,  the 
interest  of  the  wife,  which  is  merely  that  of  a  bailee,  vests  in  the  husband 
by  virtue  of  his  marital  rights,  unless  they  are  excluded  by  the  terms  of 
the  loan. — Knight  v.  Bell,  Adm'r 198 

2.  Three  years'  possession  by  the  husband,  under  a  loan  to  the  wife,  without 

a  deed  or  other  written  instrument  recorded,  subjects  the  property,  by 
force  of  the  statute  of  frauds,  to  sale  under  execution  against  the  husband, 
and  the  purchaser  would  acquire  the  absolute  property,  against  the  lender 
and  those  claiming  under  him 198 

3.  But  where  the  purchaser,  in  such  case,  at  the  time  ol  sale,  agrees  with 
the  husband,  that  the  latter  shall  have  the  slave  again  upon  the  repay- 
ment of  the  purchase  money,  and  the  money  is  accordingly  repaid,  and 
the  slave  returaed  to  the  possession  of  the  husband,  he  again  becomes, 
as  between  the  lender  and  himself,  but  a  mere  bailee  as  before,  and  can- 
not defend  against  the  lender  under  the  title  of  the  purchaser  at  execution 
sale 198 

4.  A  deed  or  will  creating  a  life  estate  in  a  slave,  in  favor  of  a  feine  covert, 

to  her  separate  use,  without  the  interposition  of  a  trustee,  vests  the  whole 
beneficial  interest  in  her,  and  the  law  makes  her  husband  a  trustee  for  its 
protection ;  upon  his  death,  the  legal  title  also  becomes  vested  in  her. ...  198 

6.  The  husband's  assent  to  an  arrangement  entered  into  by  the  wife  and  her 
brothers  and  sisters,  respecting  the  division  of  her  father's  estate,  cannot 
be  presumed,  in  the  absence  of  all  evidence  that  he  assented  to  or  ratified 
it,  or  that  it  was  beneficial  to  him,  or  that  his  wife  was  accustomed  to  act 
as  his  agent ;  and  if  the  agreement  is  not  binding  upon  the  husband,  it  is 
not  obligatory  on  the  other  parties. — Whitworth  v.  Hart  et  al 348 

6.  A  bona  fide  purchaser  without  notice  from  the  husband,  of  a  slave  in  his 

56 
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possession  by  parol  gift  from  his  fatlierin-law,  is  not  affected  by  the  hus- 
band's assent  to  a  deed  of  gift  by  which  the  slave  is  settled  on  the  wife 
and  her  children. — Hitt  and  Wade  v.  Rush  et  al 563 

7.  Propei'ty  sent  home  by  a  father  to  his  daughter  and  son-in-law,  on  their 

marriage,  must  be  regarded  as  an  advancement,  \inle8s  at  the  time  a  less 
estate  is  declared  or  limited. — Burnett  v.  Br.  Bk.  at  Mobile  et  al 642 

8.  When  slaves  are  given  by  a  ftither  as  an  advancement  to  his  daughter  on 

her  marriage,  and  pass  into  the  possession  of  her  husband,  his  right  to 
them  becomes  perfect,  unless  the  grantor's  intention  to  exclude  his  marital 
rights,  at  the  time  the  advancement  was  made,  is  clearly  shown;  and  this 
right  is  not  divested,  as  against  his  creditors,  by  his  subsequent  declara- 
tions and  admissions  in  favor  of  his  wife,  which  do  not  amount  to  a  settle- 
ment to  her  sole  and  separate  use 642 

9.  If  the  husband  elects  to  treat  slaves,  which  were  sent  home  as  an  ad- 
vancement to  the  wife  by  her  father  on  her  marriage,  as  the  property  of 
his  wife  under  the  will  of  her  father,  this  might  operate,  in  a  controversy 
between  her  and  her  husband's  administrator,  to  vest  the  title  in  her  in 
equity;  but  the  husband  while  living  would  not  thereby  be  estopped 
from  asserting  title  in  himself,  nor  would  his  creditors  be  prevented,  after 

his  death,  from  subjecting  it  to  the  payment  of  his  debts 642 

10.  When  suit  is  brought  against  husband  and  wife,  on  a  note  executed  by 
them  jointly  after  marriage,  and  the  wife  pleads  separately  her  coverture, 
to  which  plaintiff  replies  specially,  and  his  replication  is  overruled,  it  is 
erroneous  to  enter  judgment  on  the  demuri-er  in  favor  of  both  defendants ; 
the  proper  judgment  would  be,  that  the  wife  be  discharged,  leaving  the 
husband  in  court. — Hall  v.  Cannte  &  Wife 650 

11.  In  assumpsit  against  husband  and  wife  jointly,  a  count  is  demurrable 
which  shows  a  cause  of  action  against  the  husband  alone. — Henry  <fe  Wife 

V.  Hickman 686 

12.  When  suit  is  brought  against  husband  and  wife  under  the  act  of  1850, 
for  articles  of  family  supply,  the  declaration  must  distinctly  aver  that  the 
wife  had  a  separate  estate,  which  is  sought  to  be  charged 686 

INDICTMENT. 
See  Criminal  Law. 

INJUNCTION. 

1.  Chancery  has  jurisdiction  to  enjoin  and  abate  a  public  nuisance,  caused  by 

the  obstruction  of  a  public  road  or  highway ;  and  the  fact  that  the  cor- 
porate authorities  of  the  town  within  whose  limits  the  nuisance  is  erected 
have  been  invested,  by  act  of  the  legislature,  with  power  to  abate  nuis- 
ances within  the  limits  of  the  corporation,  does  not  take  away  the  juris- 
diction of  chancery,  without  an  express  provision  to  that  effect — Hoole 
<fe  Paullin  V.  Attorney  General 190 

2.  When  the  bill  contains  no  equity,  it  is  good  ground  for  dissolving  an  in- 
junction, even  in  vacation,  if  an  answer  has  been  filed. — Cave  v.  Webb 

et  al 583 

3.  An  injunction  in  force  against  the  negotiation  of  a  note,  does  not  destroy 

its  negotiability. — Winston  v.  Westfeldt 760 

INSOLVENT  ESTATES. 

1.  When  a  creditor  files  his  claim  against  an  insolvent  estate,  agreeably  to 
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an  order  of  the  court,  and  afterwards  brings  suit  on  it  against  the  admin- 
istrator de  bonis  non,  the  time  which  elapsed  while  the  proceedings  were 
pending  in  the  Court  of  Probate  cannot  be  deducted  to  prevent  the  bar 
of  the  statute  of  limitations. — Lee  v.  Leachman,  Adm'r 452 

INSURANCE. 

1.  Where  a  lessee  covenants  to  et-ect  on  the  leasehold  premises  a  building 

worth  a  specified  sum,  and  to  keep  the  premises  insured,  and  after  the 
building  is  erected  the  builder  obtains  a  decree  in  a  court  of  chancery 
upon  his  contract  of  building,  under  which  decree  he  enters  into  posses- 
sion  of  the  premises,  without  a  sale,  his  possession  is  unauthorized  and 
permissive  only,  and  does  not  make  him  an  assignee  of  the  lease,  so  as  to 
render  him  liable  on  the  covenants  contained  in  it — Merchants'  Insurance 
Co.  V.  Mazange 168 

2.  And  if  the  builder,  while  thus  in  possession,  insiu'es  the  premises  to  the 

extest  of  his  interest  in  the  lease,  the  policy  does  not  enure  to  the  benefit 
of  the  lessor  or  his  assigns,  nor  does  it  make  the  builder  liable  on  the  cov- 
enant of  insurance  contained  in  the  lease 168 

3.  A  decree  of  sale  in  a  court  of  chancery,  under  a  builder's  lien,  does  not 

invest  the  complainant  with  a  right  of  entiy,  nor  invest  him  with  the 
legal  title ;  and  until  a  privity  is  created  by  the  purchase  of  the  lease- 
hold estate,  a  court  of  equity  will  not  compel  him  to  take  an  assignment 
of  the  lease,  so  as  to  render  him  responsible  on  the  covenants  contained  in 
it 168 

INTENDMENTS  AND  LEGAL  PRESUMPTIONS. 

1.  When  the  declaration  sets  out  a  note  payable  "  one  day  after  <ia/e,"  and 
the  note  offered  in  evidence  is  payable  "one  day  after,"  the  word  "date" 
being  omitted,  the  variance  is  inunaterial,  and  the  omission  will  be  sup- 
plied by  intendment — White  v.  Word,  Adm'r 442 

2.  In  this  State,  the  presumption  arising  from  color  indicating  African  descent 

is,  that  the  person  is  a  slave ;  but  this  presumption,  like  all  others,  may 
be  rebutted  by  proof,  and  the  sufficiency  of  such  proof  is,  in  all  cases,  a 

question  for  the  jury. — Becton  v.  Ferguson 599 

8.  The  presumption  of  slavery  arising  from  color  may  be  rebutted  otherwise 
than  by  proof  of  eraancipatiou 699 

4.  When  the  record  shows  that  defendant  demurred  to  plaintiff's  declaration, 
and  it  does  not  appear  that  any  action  was  had  on  the  demurrer,  the  Ap- 
pellate Court  will  presume  that  it  was  overruled  before  the  issue  of  fact 
was  submitted  to  the  jury. — Eastland  v.  Sparks 607 

5.  And  when  no  pleas  appear  in  the  record,  but  the  judgment  entry  recites 
the  appearance  of  the  parties  and  the  verdict  of  the  jury,  the  Appellate 
Court  will  presume  that  a  proper  issue  was  formed 607 

6.  When  two  persons  account  together,  and  one  gives  a  due  bill  for  the  bal- 
ance found  against  him,  the  legal  presumption  is,  that  this  balance  is  the 
true  one ;  ^but  this  presumption  may  be  rebutted  by  proof,  and  either 
party  may  show  that  the  balance  so  found  was  struck  on  a  partial  ac- 
counting, and  may  sue  upon  and  enforce  a  contract  outside  of  the  settle- 
ment, on  showing  that  it  was  not  a  part  of  it  nor  included  in  it — Mills  v. 
Oeron 069 
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INTEREST. 

1.  Interest  is  but  a  just  compensation  for  the  withholding  of  the  principal ; 

and  when  the  principal  is  ascertained  to  be  due  at  a  particular  period, 
and  remains  unpaid  without  a  sufficient  excuse,  interest  follows  as  an  in- 
cident— Whitworth  v.  Hart  et  al 843 

2.  An  administrator  is  properly  chargeable  with  interest  on  money  in  liis 

hands,  unless  he  makes  affidavit  that  he  has  not  used  it,  or,  if  he  makes 
such  affidavit,  it  is  successfully  controverted. — HoUis,  Adm'r.,  v.  Oaugh- 
man  and  Wife 478 

3.  A  decree  of  the  Orphans'  Court  against  an  administrator,  for  the  amount 

of  which  an  action  of  debt  on  his  bond  is  brought,  bears  interest  from  the 
time  of  its  rendition. — Kyle  v.  Mays,  use  of  Pond 692 

JUDGMENTS  AND  DECREES. 

1.  A  judgment  of  the  Circuit  Court,  when  affirmed  on  error  in  the  Supreme 

Court,  becomes  merged  in  the  latter  judgment ;  and  on  sci.  fa.  to  revive 
such  judgment,  the  statement  of  the  rendition  of  the  judgment  in  the 
Circuit  Court  must  be  regarded  as  inducement  merely,  and  not  issuable 
matter:  a  plea,  therefore,  denying  the  rendition  of  the  Circuit  Court 
judgment  as  demurrable  as  a  plea  of  nul  tiel  record. — Duncan,  Adm'r,  v. 
Hargrove 150 

2.  A  judgment  sought  to  be  revived  by  sci.  fa.  imports  on  its  face  absolute 

validity,  and  cannot  be  impeached  by  pleading  any  matter  behind  it. . . .  150 
8.  When  money  is  collected  under  execution  from  an  administrator's  surety, 
on  a  decree  of  the  Court  of  Probate  against  the  administrator  in  favor  of 
the  administrator  de  bonis  non,  and  the  decree  is  reversed  by  the  Appel- 
late Court  after  the  collection  of  the  money,  and  after  its  distribution  by 
the  administrator  de  bonis  non  among  the  distributees  of  the  estate,  the 
surety  may  recover  the  money  so  paid  in  assumpsit. — Williams  t.  Sim- 
mons   425 

4.  A  decree  of  the  Court  of  Probate  is  not  final,  unless  it  makes  distribution 

of  all  the  assets  found  to  be  in  the  hands  of  the  executor  or  administrator, 
among  all  the  parties  who  appear  by  the  record  to  be  interested  in  the 
estate,  and  unless  aU  the  parties  in  interest  are  before  the  court,  either  in 

person  or  by  notice. — HoUis,  Adm'r.  v.  Caughman  <fe  Wife 478 

6.  But  when  the  decree  purports  to  be  final,  and  execution  is  awarded  upon 
it,  it  may  be  revised  on  writ  of  error,  although  not  in  fact  final 478 

6.  A  writ  of  error  lies  under  the  act  of  1843,  from  a  decree  of  the  Court 

of  Probate,  rendered  on  an  annual  settlement  by  an  administrator.  (Over- 
ruling Price  V.  Stewart,  16  Ala.  40,  and  re-affirming  Savage  v.  Benham, 
11  Ala.  49.)— Thompson  &  Wife  v.  Hunt,  Adm'r 51t 

7.  But  the  act  of  February  11,  1850,  so  far  modifies  the  act  of  1843,  as  to 

destroy  the  final  character  of  such  decrees  and  render  them  interlocu- 
tory only 517 

8.  An  assignment  of  a  judgment  is  not  required  to  be  under  seal. — Becton 

V.  Ferguson 599 

9.  A  decree  of  the  Court  of  Probate  against  an  administrator  in  favor  of 

"  the  legal  r>'presentative"  of  a  distributee,  is  void  for  uncei-tainty. — Kyle 

V.  Mays,  use  of  Hatchett 678 

10.  Although  such  decree  is  void,  yet  the  settlement  may  be  regarded  ae  evi- 
dence of  a  debt  against  the  administrator,  bo  as  to  authorize  a  recovery 

by  the  person  entitled  to  receive  it  after  he  is  judicially  ascertained. ...  67* 
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11.  The  failure  to  pay  sadi  a  decree  does  not  amouot  to  a  devattavit,  to  M 
to  authorize  an  action  on  the  adrainistrator'B  bond,  until  after  the  person 
who  is  to  receive  it  is  judicially  ascertained 618 

12.  An  endoreee  who  acquires  a  negotiable  note  before  maturity,  bona  fide 
and  for  valuable  consideration,  without  notice,  is  not  bound  by  a  decree 
in  a  chancery  suit  to  which  his  endorser  was  a  party,  although  he  ac- 
quired the  note  after  the  rendition  of  the  decree. — Winston  v.  Westfeldt  660 

JUDICIAL  SALES. 

1.  When  the  deputy  sheriff  becomes  the  purchaser  of  lands  sold  under  exe- 
cution at  an  undervalue,  after  ba\-ing  himself  forbid  the  sale  at  the  instance 
of  the  defendant  in  execution,  the  sale  will  be  set  aside  on  motion  of  the 
plaintiff  in  execution,  if  application  is  made  in  proper  time. — Daniel  v. 
Modawell 368 

2.  But  when  the  application  is  not  made  until  after  the  expiration  of  more 

than  four  years  from  the  time  of  sale,  the  plaintiff  having  neglected  to 
avail  himself  of  the  ordinary  and  accessible  means  of  information  within 
his  reach,  and  in  the  meantime  the  land  has  passed  into  the  possession  of 
sub-purchasers  for  valuable  consideration,  who  have  received  conveyances 
and  made  valuable  improvements,  the  motion  comes  too  late 365 

3.  The  plaintiff's  ignorance  of  the  fact  that  the  sale  was  forbidden  by  the 

deputy  sheriff  who  became  the  purchaser,  does  not  excuse  his  laches  in 
failing  to  make  the  motion  to  set  aside  the  sale  within  a  reasonable  time, 
when  he  was  apprised  of  other  circumstances  which  were  sufficient  to  put 
him  upon  inquiry 365 

4.  When  land  is  sold  by  an  administrator  under  an  order  of  the  Court  of 

Probate,  it  is  bound  for  the  payment  of  the  purchase  money  until  a  decree 
is  made  divesting  the  legal  title  ;  and  if  the  purchaser  dies  before  a  de- 
cree is  rendered,  the  right  which  his  heirs  Lave  to  demand  a  legal  title  on 
the  payment  of  the  notes  given  by  the  deceased  for  the  purchase  money, 
is  equitable  assets  of  his  estate,  which  neither  the  Court  of  Probate  nor 
the  Court  of  Chancery  can  direct  to  be  appropriated  to  the  payment  of 
the  notes  in  preference  to  the  other  debts  of  the  estate. — Vaughan  and 

Hatcher,  Adm'rs.  v.  Holmes'  and  West's  Heirs. 598 

6.  In  such  ease,  the  Court  of  Probate,  under  the  power  conferred  on  it  by 
statute  for  tlie  sale  of  lands,  may  direct  the  sale  of  the  decedent's  incho- 
ate equity 693 

6.  When  land  is  sold  by  the  sheriff  under  execution,  as  the  property  of  the 

defendant  therein,  which  is  at  the  time  in  the  actual  possession  of  another, 
claiming  bona  fide  to  hold  it  in  his  own  rights  whether  by  color  of  paper 
title  or  otherwise,  the  purchaser  acquires  only  a  right  of  property,  con- 
nected with  a  right  of  possession,  which  can  only  be  enforced  by  action 
at  law,  and  can  neither  be  sold  nor  asserted  by  force. — Coleman  v.  Hair.  596 

7.  The  statute  of  1842  (Clays  Digest  502,)  authorizing  the  redemption  of 
lands  sold  under  execution,  does  not  operate  on  a  sale  made  since  the 
paiisagc  of  that  act,  by  the  marshal,  under  an  execution  issued  on  a  judg- 
ment of  the  Circuit  Court  of  the  United  States  for  the  Southern  District 

of  Alabama,  rendered  in  1840. — Beck,  Adm'r.  '"v.  Burnett 822 

JURISDICTION. 

1.  Wh«a  suit  is  instituted  before  a  justice  of  the  peace  on  a  promissory  note 
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the  amount  of  which,  with  legal  interest  thei"eon  accruing  up  to  the  rendi- 
tion of  the  judgment,  exceeds  fifty  dollars,  the  justice  has  no  jurisdiction 
to  render  judgment  for  fifty  dollars  or  less,  unless  the  plaintiff  enters  a 
credit  for  the  excess  or  otherwise  releases  it,  before  or  at  the  time  of  the 
rendition  of  judgment. — Crabtree  et  al.  v.  Cliatt 180 

2.  The  want  of  jurisdiction  apparent  on  the  face  of  the  proceedings  before 
the  justice  may  be  pleaded  in  abatement,  or  the  appellate  court  may,  ex 
mero  motu,  declare  the  judgment  coram  nonjudice  and  void.. 180 

8.  The  jurisdiction  of  the  justice  is  to  be  determined  in  the  appellate  court, 
not  by  the  amount  of  the  recovery,  but  by  the  amount  legally  due  or  ac- 
tually claimed  at  the  time  judgment  was  rendered 180 

JURY  AND  JURORS. 

1.  When  a  juror  is  summoned  in  a  criminal  case,  the  sickness  of  his  family, 

if  of  such  a  character  as  to  demand  his  personal  attention,  is  a  suiBBcient 
excuse  to  authorize  his  discharge,  on  application  to  the  presiding  judge. 
—Parsons  v.  The  State 50 

2.  But  when  the  record  shows  that,  after  a  list  of  the  jurors  directed  by  the 

court  to  be  summoned  had  been  served  upon  the  prisoner,  and  before  the 
day  appointed  for  his  trial,  two  of  the  pannel  were  discharged  from  their 
attendance  by  the  judge,  without  the  knowledge  or  consent  of  either  the 
prisoner  or  his  counsel,  and  that  the  prisoner,  by  his  counsel,  objected  at 
the  trial  to  the  action  of  the  court,  the  judgment  of  conviction  will  be 
reversed  on  error,  although  the  bill  of  exceptions  recites  that  they  were 
discharged  "on  the  ground  of  the  sickness  of  their  families." 50 

3.  In  such  case,  the  prisoner  may  move  for  a  venire  de  novo ;  but  when  the 

record  shows  that  he  objected  at  the  trial  to  the  action  of  the  court,  and 
that  the  court  then  decided  that  the  jurors  were  properly  discharged,  this 
is  equivalent  to  deciding  that  there  was  no  gi'ound  for  a  venire  de  novo, 
and  the  objection  may  be  taken  on  error  assigned  in  the  Appellate 
Court 50 

4.  An  oath  taken  by  the  jury  who  are  appointed  to  view  and  mark  out  the 
road,  in  the  following  words  :  '■  We  do  solemnly  affirm,  that  we  will  im- 
partially view  and  mark  out  said  road,  as  named  in  said  order  to  us 
directed,  to  the  best  of  our  skill  and  ability,"  is  not  a  substantial  compli- 
ance with  the  requisition  of  the  statute.     (Clay's  Digest  50Y  §  4.) — Molett 

V.  Keenan 484 

5.  When  the  jury  who  were  appointed  to  view  and  mark  out  the  road,  are 
also  empannelled  to  assess  the  damages  occasioned  by  it  to  the  persons 
through  whose  lands  it  passes,  they  should  le  sworn  and  charged  with 
a  view  to  the  assessment  of  such  damages,  as  directed  by  the  act,  (lb. 
507  §  5 :)  aud  the  failure  to  do  this  is  an  irregularity  fatal  to  the  pro- 
ceedings on  eiTor 484 

6.  When  a  person  through  whose  lands  a  road  passes,  as  established  by  the 
Commissioners'  Court,  wishes  to  challenge  juroi-s,  the  challenges  must  be 
made  before  the  jury  are  sworn,  and  before  they  enter  on  their  duties. .  484 

JUSTICES  OF  THE  PEACE. 

1.  When  suit  is  instituted  before  a  justice  of  the  peace  on  a  promissory  note 
the  amount  of  which,  with  the  legal  interest  thereon  accruing  up  to  tho 
rendition  of  the  judgment,  exceeds  fifty  dollai-s,  the  justice  has  no  juris- 
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diotioii  to  render  judgment  for  fifty  dollars  or  less,  unless  the  plaintiff  en- 
ters a  credit  for  the  excess  or  otherwise  releases  it,  before  or  at  the  time 
of  the  rendition  of  the  judgment. — Crabtree  et  aL  v.  Cliatt 180 

2.  The  wantjof  jurisdiction  apparent  on  the  fece  of  the  proceedings  before 

the  justice  may  be  pleaded  in  abatement,  or  the  appellate  court  may,  ex 
mero  moiu,  declai'e  the  judgment  coram  non  judice  and  void 180 

3.  The  jurisdiction  of  the  justice  is  to  be  determined  in  the  appellate  court. 

not  by  the  amount  of  the  recovery,  but  by  the  amount  legally  due  or  ac- 
tually claimed  at  the  time  judgment  was  rendered 180 

LANDLORD  AND  TENANT. 

1.  The  relation  of  landlord  and  tenant  may  be  presumed  from  the  conduct 

of  the  parties  iu  reference  to  each  other,  and  in  respect  to  the  lands  which 
are  the  subject  of  the  rent. — Rainey  v.  Capps 288 

2.  An  agreement  made  on  Sunday,  for  the  rent  of  land,  is  void  under  the 

statute,  and  cannot  be  set  up  by  either  party  as  a  contract ;  yet  it  may 
be  looked  to,  in  connection  with  other  circumstances,  to  explain  the  char- 
acter of  the  defendant's  possession,  and  to  account  for  the  subsequent  con- 
duct of  both  parties  in  relation  to  the  land :  it  may  be  proved  as  a  de- 
claration or  admission  on  the  part  of  the  plaintiff,  forming  part  of  the  res 
gestae 288 

3.  When  a  tenant  is  sued  for  unlawful  detainer,  it  is  not  necessary,  in  order 

to  make  out  his  defence,  that  he  should  show  all  the  terms  of  the  contract 
of  rent ;  it  is  sufficient,  if  he  shows  that  he  is  in  as  the  tenant  of  the 
plaintiff,  for  a  term  which  is  unexpired  when  the  proceeding  is  instituted. 
If  the  holding  for  the  entire  term  is,  by  the  contract  of  lease,  made  to 
depend  upon  some  act  to  be  done  by  him  before  its  commencement  or 
during  its  continuauce,  the  plaintiff  must  show  this,  and  if  be  fail  to  do 
so,  and  to  insist  upon  it,  he  will  be  held  to  have  waived  it 288 

LEASK 

1.  Where  a  lessee  covenants  to  erect  on  the  leasehold  premises  a  building 

worth  a  specified  sum,  and  to  keep  the  premises  insured,  and  after  the 
building  is  erected  the  builder  obtains  a  decree  in  a  court  of  chancerj' 
upon  his  contract  of  building,  under  which  decree  he  enters  into  posses- 
sion of  the  premises,  without  a  sale,  bis  possession  is  unauthorized  and 
permissive  only,  and  does  not  make  him  an  assignee  of  the  lease,  so  as  to 
render  him  liable  on  the  covenants  contained  in  it — Merchants'  Ins.  Co. 
V.  Mazango 168 

2.  And  if  the  builder,  while  thus  in  possession,  insures  the  premises  to  the  ex- 

tent of  his  interest  iu  the  lease,  the  policy  does  not  enure  to  the  benefit  of 
the  lessor  or  his  assigns,  nor  does  it  make  the  builder  liable  on  the  cove- 
nant of  insurance  containe*!  in  the  lease 168 

3.  A  decree  of  sale  iu  a  court  of  chancerj-,  under  a  builder's  lien,  does  not  in- 

vest the  complaiuaut  with  a  right  of  entry,  nor  invest  him  with  the  legal 
tide;  and  until  a  privity  is  createil  by  the  purchase  of  the  leasehold 
estate,  a  court  of  equity  will  net  compel  him  to  take  an  assignment  of 
the  lease,  so  as  to  render  him  resixHisible  on  the  covenants  containe<l  in 
it 168 

4.  W^ben  the  eouti-act  of  lease  is  silent,  the  law  implies  an  obligation  on  the 

part  of  the  lessee  to  use  the  property  in  a  proper  and  tenant-like  man- 
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ner,  without  exposing  the  buildings  to  ruin  or  waste  by  acts  of  omis- 
sion or  commission,  aud  not  to  put  them  to  a  use  or  employment  ma- 
terially different  from  that  in  which  they  are  usually  employed. — Nave 

V.  Berry  etal 382 

6.  The  lessees  have,  by  implication,  the  right  to  put  the  premises  to  such  use 
and  employment  a^i  they  please,  not  materially  different  from  that  in 
which  they  arc  usually  employed,  to  which  they  sire  adapted,  and  for 
which  they  were  constructed ;  they  have  also  the  common  law  right  to 
assign  or  transfer  their  interest  to  a  third  person,  to  put  him  in  posses- 
sion of  the  property,  and  to  clothe  him  with  all  their  rights  and  privi- 
leges under  the  contract,  and  this  right  can  only  be  restrained  by  ex- 
press stipulation 382 

6.  A  stipulation  in  a  lease  "to  repair  and  deliver  up"  binds  the  lessee  to 

rebuild,  in  case  of  loss  by  fire  during  the  term  ;  but  a  stipulation  "  to 
deliver  up"  simply  imposes  an  obligation  against  holding  over 382 

7.  In  the  construction  of  written  contracts  which  are  in  themselves  perfect, 
all  incidents  or  legal,  implications  form  part  and  parcel  of  the  contract, 

as  if  actually  incorporated  therein 382 

8.  When  the  lease  contains  no  express  stipulation  against  the  lessee's  right 
to  assign  his  term,  parol  proof  is  not  admissible  to  show  that  the  premises 
were  to  be  used  and  occupied  by  the  lessee  himself. 382 

9.  When  a  house  is  leased  which  wtis  built  for  a  hotel,  and  the  lease  contains 

no  stipulation  as  to  the  employments  which  shall  be  carried  on  m  it,  the 
lessee  may  use  it  as  a  seminary  for  young  ladies ;  or  he  may  underlet 
it  to  another,  to  bo  used  for  tliat  purpose 882 

LIEN. 

1.  Where  a  lessee  covenants  to  erect  on  the  leasehold  premises  a  building 

worth  a  specified  sum,  and  to  keep  the  premises  insured,  and  after  the 
building  is  erected  the  builder  obtains  a  decree  in  a  court  of  chancery 
upon  his  contract  of  building,  under  which  decree  he  enters  into  posses- 
sion of  the  premises,  without  a  sale,  his  possession  is  unauthorized  and 
permissive  only,  and  does  not  make  him  an  assignee  of  the  lease,  so  as  to 
render  him  liable  ou  the  covenants  contained  in  it. — Merchants'  Ins.  Co. 
V.  Mazauge 168 

2.  And  if  the  builder  while  thus  in  possession,  insures  the  premises  to  the 

extent  of  his  interest  in  the  lease,  the  policy  does  not  enure  to  the  bene- 
fit of  the  lessor  or  his  assigns,  nor  does  it  make  the  biiilder  liable  on  the 
covenant  of  insurance  contained  in  the  lease 168 

3.  A  decree  of  sale  in  a  court  of  chanceiy,  under  a  builder's  lien,  does  not 

invest  tlie  complainant  with  a  right  of  enti'y,  nor  invest  him  with  the  legal 
title ;  and  until  a  privity  is  created  by  the  purchase  of  the  leasehold  es- 
tate, a  court  of  equity  will  not  compel  him  to  take  an  assignment  of  the 
lease,  so  as  to  render  him  responsible  on  the  covenants  contained  in  it. . .    168 

4.  The  act  of  1841  amending  the  charter  of  the  Firemans'  Insurance  Compa- 

ny of  Mobile,  (Acts  of  1840-'41,  p.  18,)  makes  it  optional  with  the  Com- 
pany to  prohibit  the  transfer  of  stock  by  stockholdei's  who  are  indebted 
to  it ;  but  until  that  option  is  made,  no  lien  is  created  upon  the  stock  of  a 
stockhtilder,  and  consequently  no  right  to  retain  it  for  the  satisfaction  of 

debts  due. — Pemne  v.  Firemans'  Ins.  Co.  of  Mobile 575 

6.  If  the  Company  does  not  actually  fix  its  lieu  upon  the  stock  of  a  stock- 


bolder  who  is  ite  debtor,  bj  refusing  to  permit  its  transfer,  and  no  requisi- 
tion is  made  upon  the  Company  by  the  surety,  to  refuse  to  permit  itn 
transfer  for  his  protection,  the  Company  may  allow  the  transfer  to  be 

made,  without  losing  any  right  against  the  surety 675 

6.  An  execution  creates  a  lien  on  the  personal  property  of  the  debtor  with 
in  the  Iwdy  of  the  county  to  which  it  runs,  from  the  date  of  its  receipt 
by  the  sheriff;  and  if  executions  arc  regularly  issued  from  term  to  term, 
the  lieu  is  not  lost,  but  suspended  merely,  by  the  removal  of  the  proper- 
ty from  one  county  to  another  within  the  State. — Newcombe  v.  Leavitt.   631 

LIMITATIONS,  STATUTE  OF. 

1.  The  statute  of  limitatious  which  provides  (Clay's  Digest  481  §  34,)  that 

no  pei"8on  shall  be  prosecuted  for  any  fine  or  forfeiture  under  any  penal 
statute,  unless  the  prosecution  is  instituted  within  twclvp  niontlis  after 
the  fine  or  forfeiture  is  incurred,  does  not  apply  to  summary  pixMseedings 
against  a  tax  collector  under  the  act  of  1820,  for  failing  to  pay  over 
taxes. — Walker  et  aL  v.  Chapman,  Governor 116 

2.  When  a  creditor  files  hia  claim  against  an  insolvent  estate,  agreeably  to  an 

order  of  the  court,  and  afterwards  brings  suit  on  it  against  the  adminis- 
trator de  bonis  non,  the  tuue  which  elapsed  while  the  proceedings  were 
pending  in  the  Court  of  Probate  cannot  be  deducted  to  prevent  the  bar 
of  the  statute  of  limitations. — Lee  v.  Leachman,  Adm'r 452 

3.  The  statute  of  limitations,  so  far  as  it  alfects  rights  to  personal  chattels, 

acts  not  merely  upon  the  remedies  for  their  recovery,  but  upon  the  title 
itself,  so  that  a  title  vicious  in  its  inception  ripens  into  a  perfect  one  by 
mere  lapse  of  time. — Newcombe  v.  Leavitt 631 

4.  When  personal  property  to  which  a  lien  has  attached  by  the  delivery  of 

an  execution  to  the  sheriff,  is  removed  to  another  State,  where  it  is  ac- 
quired and  held  by  a  bona  fide  purchaser  until  the  statute  of  limitations 
of  that  State  has  barred  its  recovery,  and  then  is  brought  back  by  him 
to  this  Stite,  his  title  is  perfect  against  the  execution  creditor,  although 
he  has  had  executions  issued  from  term  to  term 631 

6.  The  limitatiou  for  writs  of  error  from  decrees  of  the  Court  of  Probate,  is 
three  years. — Biuford  v.  Binford 682 

6.  When  a  minor  propounds  his  interest  by  petition  to  the  Court  of  Probate, 
and  is  made  a  party  to  a  decree  previously  rendered,  for  the  purpose  of 
contesting  its  validity  by  writ  of  error,  the  entry  making  him  a  party 
relates  back  to  the  rendition  of  the  decree,  and  he  must  sue  out  his  writ 
of  error  within  three  years  from  the  rendition  of  that  ilccree 682 

LIS  PENDENS. 

See  Notice,  3,  8,  9,  10,  11. 

MARRLA.GE  AND  DIVORCE. 

1.  Though  a  man  marries  never  so  often,  he  can  have  but  one  lawful  wife 

living ;  so  long  as  she  is  alive,  and  the  marriage  bond  remains  in  full  force, 
all  his  subsequent  marriages,  whether  meretricious  or  founded  in  mistake 
and  at  the  time  supposed  to  be  lawful,  are  utterly  imll  and  void,  and  no 
decree  of  divorce  is  necessary  to  annul  Uiem. — Martin's  Heirs  and  Adm'rs 
V.  Martin 86 

2.  Proof  of  marriage  by  an  eye-witness  is  not  required,  nor  is  it  indispensa- 

ble that  the  license  with  the  minister's  return  thereon  endorsed  should  be 
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produced ;  it  is  only  necessary  that  the  proof  should  be  sufficieut  to  sat- 
isfy the  jury  that  the  marriage  did  actually  take  place 86 

3.  The  bond  given  by  the  intended  husband,  preliminary  to  obtaining  a  U- 
cense,  is  relevant  and  legal  proof  of  the  marriage ;  but  when  the  marriage 
was  celebrated  in  another  State,  to  make  a  certified  copy  of  the  bond 
admissible  in  evidence  here,  it  should  be  shown  that  it  was  required  by 
the  laws  of  that  State  to  be  recorded,  and  the  copy  should  be  authenti- 
cated according  to  the  act  of  Congress  of  1804.    (Clay's  Digest  619.)— r    86 

MARRIED  WOMEN,  SEPARATE  ESTATES  OF. 

1.  A  deed  or  will  creating  a  life  estate  in  a  slave,  in  favor  of  a  fe7nc  covert, 

to  her  sepai-ate  use,  without  the  interposition  of  a  trustee,  vests  the  whole 
beneficial  interest  in  her,  and  the  law  makes  her  husband  a  trustee  for  its 
protection ;  upon  his  death,  the  legal  title  also  becomes  vested  in  her. — 
Knight  V.  Bell,  Adm'r 198 

2.  When  suit  is  brought  against  husband  and  wife  under  the  act  of  1850,  for 
articles  of  family  supply,  the  declaration  must  distinctly  aver  that  the 
wife  has  a  separate  estate,  which  is  sought  to  be  charged. — Henry  & 
Wife  V.  Hickman 685 

MASTER  AND  SERVANT. 

1.  If  a  slave  throws  off  the  authority  of  the  master,  puts  himself  in  a  hos- 
tile attitude  towards  him,  resists  his  dominion  and  control  by  physical 
force,  evincing  by  his  acts,  while  in  a  personal  conflict  with  the  mastc,  a 
design  to  make  that  resistance  effectual  in  escaping  from  his  dominion 
and  authority,  the  master  has  the  right  to  employ  such  means,  and  so 
much  force  to  any  extent,  as  will  be  effectual  to  subdue  him.  But  if  the 
slave  is  not  resisting  the  master  by  physical  force,  or  by  hostile  acts,  and 
is  simply  in  a  state  of  disobedience,  without  personal  violence  towards 
the  master,  then  the  latter  can  only  administer  such  punishment  as  is  ap- 
propriate to  the  case,  without  endangering  life  or  limb. — Dave  v.  The 
State 23 

2.  The  slave  undoubtedly  has  the  natural  right  of  self-preservation  or  self- 

defence  ;  but  in  order  to  avail  himself  of  this  for  the  justification  of  his 
acts,  he  must  not  himself  be  a  wrong-doer.  If,  in  the  perpetration  of  a 
wrong,  he  does  an  act  which  he  might  justify  if  he  were  in  the  right,  the 
law  will  no  more  protect  him  on  the  ground  of  natural  right,  than  it  will 
any  other  wrong-doer 23 

3.  It  seems,  that  maUce  is  not  a  necessary  ingredient  of  the  oflfence  denounced 

by  the  second  section  of  the  fifteenth  chapter  of  the  Penal  Code  (Clay's 
Digest  472  §  2,)  against  a  slave  "who  shall  commit  an  assault  with  in- 
tent to  kill  any  white  person." 28 

4.  When  a  slave,  in  a  personal  conflict  with  his  master,  resists  his  authority 

by  physical  force,  and  in  that  resistance  kills  his  master,  he  cannot  reduce 
the  crime  from  murder  to  manslaughter,  by  showing  that  in  the  com- 
mencement of  the  resistance  he  had  no  design  to  take  life 23 

6.  If  a  slave  stabs  his  master  with  intention  to  kill,  while  resisting  his  auth- 
ority in  a  personal  collision  with  hun,  it  is  no  justification  of  the  act  that 
the  slave  was  impressed  at  the  time  with  a  reasonable  sense  of  imminent 
danger  to  his  own  life 23 

6.  On  prmciples  of  public  poUcy,  a  master  is  liable  to  third  persons  for  the 
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misfeasaoce,  negligence  or  omissions  of  duty  of  his  servant,  while  acting 
within  the  scope  of  his  employment ;  but  the  coui-ta  have  refused,  upon 
oonsiderations  peculiar  to  the  relation  of  master  and  servant,  to  apply 
this  rule  to  cases  where  one  servant  receives  an  injury  from  the  negli- 
gence of  another,  while  both  are  acting  in  the  common  business  of  the 

same  master. — Walker  v.  Boiling 294 

T .  1  he  master  is  bound  to  use  •rdinary  care  towards  his  servant,  and  not 
expose  him  to  unnecessary  risks ;  and  this  duty  he  does  not  discharge, 
when  he  associates  with  him  in  a  service  of  peril  those  who  are  wanting 
in  ordinary  skill  and  prudence 294 

8.  The  owner  of  a  steamboat  is  responsible  for  injuries  to  a  slave  employed 

as  a  deck  hand  on  the  boat,  which  are  caused  by  the  explosion  of  the  boat 
through  the  habitual  gross  negligence  of  the  first  engineer,  of  which  the 
captain  had  been  informed 294 

9.  The  fact  that  the  engineer  was  licensed  is  prima  facie  proof  of  his  com- 

petency, but  does  not  authorize  the  captain  to  retain  him,  after  he  has 
been  informed  of  his  habitual  gross  negligence 294 

10.  Where  there  is  a  general  manager  or  superintendent,  who  is  invested  by 
the  common  employer  with  the  duty  and  authority  of  employing  and  dis- 
missing the  inferior  agents  or  servants  who  are  under  him,  the  master  is 
responsible  for  acts  of  negligence  on  the  part  of  the  superintendent  in  fail- 
ing to  exercise  due  care  and  diligence  in  employing  competent  agents,  or 
in  not  dismissing  those  who  are  proved  to  be  incompetent  {Per  Phe- 
Ud,  J.) •, 294 

11.  The  master  is  not  responsible  in  trespass  for  injuries  to  stock  committed 
by  his  slaves,  under  the  direction  of  his  overeeer,  of  which  the  master 
was  ignorant,  and  which  he  neither  authorized  nor  directed. — Lindsay  v. 
Griffin 629 

MORTGAGES. 

1 .  An  unrecorded  deed  or  mortgage  is  valid  and  binding  between  the  parties 

themselves,  and  passes  the  legal  estate. — Center  v.  P.  tt  M.  Bunk  ct  aL. .  648 

2.  An  assignment  of  a  note  is  an  equitable  assignment  of  a  mortgage  to  se- 

cure its  payment ;  and  although  the  legal  estate  in  the  lands  remain  in 
the  mortgagee  until  the  mortgage  itself  is  assigned,  yet  he  holds  it  b 
trust  for  the  assignee  of  the  notes,  who  may  proceed  in  a  court  of  equity 
in  his  own  name,  after  the  law  day,  to  foreclose  against  the  mortgagor. .  648 

3.  A  mortgagee  is  estopped  from  setting  up  against  his  assignee  a  title  which 
dwelt  in  him  at  the  time  of  the  assignment,  or  one  which  he  afterwards 
acquires 648 

4.  If  a  person  purchase  an  estate  pending  a  suit  involving  the  question  of 

title  to  it,  he  will  be  considered  a  purchaser  with  notice,  although  no  party 
to  th«  suit;  and  a  bill  to  foreclose  a  mortgage  on  the  premises,  is  a  suit 
involving  the  title,  within  the  meaning  of  the  rule 648 

5.  When  a  mortgage  which  is  duly  recorded  recites  that  the  premises  are 

•'the  same  this  day  conveyed  by  the  said"  mortgagee  to  the  mortgagor, 
and  now  reconvcycd  to  secure  the  payment  of  the  purchase  money,"  the 
recital  is  sufficient  to  cliarge  all  persons  who  claim  through  the  moitgagee 
with  notice  of  the  existence  of  his  deed  to  the  mortgagor 648 

NONSUIT. 

1.  A  writ  of  error  lies  under  the  act  of  1846,  in  all  cases  in  which  a  non-suit 
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is  taken  on  account  of  the  adverse  ruling  of  the  court  upon  the  pleadings 

in  the  cause. — Duncan,  Adm'r,  v.  Hargrove  et  al 150 

2.  The  act  of  1846  embraces  proceedings  by  scire  facias  commenced  since 

its  passage,  to  revive  a  judgment  rendered  previously  to  its  passage. . .   150 

3.  In  scire  facias  to  revive  a  judgment  against  several  joint  defendants,  if 

one  defendant  pleads  separately,  and  issue  is  taken  on  his  pleas,  while 
the  plaintiff  demurs  to  the  pleas  of  the  other  defendants,  and,  on  account 
of  the  adverse  ruling  of  the  court  on  the  demuiTers,  takes  a  non-suit,  a 
wi'it  of  error  under  the  act  of  1846  ou  this  non  suit  is  properly  sued  out 
against  all  the  defendants ;  in  such  case,  the  writ  does  not  amount  to  a 
discontinuance  as  to  the  defendant  upon  whose  pleas  issue  was  taken. . .   160 

4.  When  the  court  overrules  plaintiff's  objections  to  testimony  offered  by 
defendant,  and  charges  adversely  to  his  right  to  recover,  he  may  except 
to  the  ralings  of  the  court,  and  take  a  nonsuit  under  the  statute. — Black- 
burn V.  Minter 613 

NOTICE. 

1.  In  all  summary  proceedings  by  motion,  the  judgment,  whether  by  default 

or  otherwise,  must  show  affirmatively  every  fact  necessary  to  give  the 
court  jurisdiction ;  and  when  the  statute  requires  a  certain  notice  to  be 
given,  the  record  must  show  that  notice  was  given  for  the  time,  and  in  the 
manner  required. — Arthur  et  al.  v.  The  State 61 

2.  But  when  the  statute,  under  which  the  proceedings  are  had,  does  not,  in 

terms,  require  notice  to  be  given  for  a  certain  number  of  days,  or  is  silent 
in  respect  to  notice,  it  will  be  sufficient,  if  the  judgment  entry  shows  that 
due  or  reasonable  notice  was  given  to  the  defendant 61 

3.  The  pendency  of  a  foreclosure  suit,  from  the  time  when  service  is  perfected, 

is  constructive  notice  of  the  mortgage,  although  it  is  not  recorded  accord- 
ing to  the  requisition  of  the  statute. — Hoole  <fe  Paullin  v.  Attorney  Gen- 
eral    190 

4.  Notice  is  a  matter  of  fact  for  the  determination  of  the  jury  from  the  evi- 
dence before  them. — Saltmarsh  v.  Bower  <fe  Co 221 

5.  The  record  of  the  proceedings  of  the  Commissioners'  Com't  in  the  estab- 

lishment of  a  road,  must  show  upon  its  face  every  fact  necessary  to  give 
the  court  jurisdiction ;  a  recital  in  the  record,  that  "  notice  in  all  respects 
accoi'ding  to  the  statute  was  proven,  by  advertisement  at  the  court  house 
door  and  three  other  public  places  in  the  county,"  does  not  show  that  the 
notice  was  given  for  thirty  days,  as  required  by  the  statute. — Molett  v. 
Keenan 484 

6.  If  a  subsequent  purchaser  is  put  in  possession  of  such  facts  concerning  the 

title  of  the  vendor  as  would  cause  a  prudent  man  to  make  further  inquiry 
before  completing  his  pm'chase,  he  cannot  invoke  the  statutes  of  registra- 
tion against  a  prior  Jowa^Ve  purchaser  foi-  valuable  eonsideiation,  but  is 
chargeable  with  the  notice  required  by  the  statute,  and  entitled  to  no  pro- 
tection.—Center  v.  P.  &  M.  Bank  et  al 643 

7.  If  the  first  purchaser  fails  to  record  his  deed,  the  onus  of  proving  notice  to 

a  subsequent  purchaser  or  judgment  creditor  is  thrown  on  him 643 

8.  If  a  person  purchase  an  estate  pending  a  suit  involving  the  question  of  ti- 

tle to  it,  he  will  be  considered  a  purchaser  with  notice,  although  no  party 
to  the  suit ;  and  a  bill  to  foreclose  a  mortgage  on  the  premises,  is  a  suit 
involving  the  title,  within  the  meaning  of  the  rule 643 

9.  Lis  pendens,  which  in  a  chancery  suit  begins  with  the  filing  of  the  bill  and 
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serrioe  of  subpoena,  and  oootmues  until  the  final  orders  are  taken  in  the 
ease,  is  notice  of  every  fact  contained  in  the  pleadings  which  is  pertinent 
to  the  issue,  and  of  the  contents  of  exhibits  to  tlie  bill  which  are  produced 
and  proved 648 

10.  When  a  mortgage  which  is  duly  recorded  recites  that  the  premises  are 
"the  same  this  day  conveyed  by  the  said"  mortgagee  to  the  mortgagor, 
"  and  now  reconveyed  to  secure  the  payment  of  the  purchase  money," 
the  recital  is  sufficient  to  charge  all  persons  who  claim  through  the 
mortgagee  with  notice  of  the  existence  of  his  deed  to  the  mortgagor. . . .  64o 

11.  The  doctrine  o{  lit  pendens  does  not  apply  to  negotiable  paper. — Win- 
ston V.  Westfeldt 7C0 

PARENT  AND  CHILD. 

1 .  Ao  advancement  is  a  provision  made  by  a  parent  to  his  child,  of  money 
or  property,  the  entire  interest  in  which  passes  out  of  the  former  iu  his 
lifetime,  though  it  is  not  necessary,  iu  all  cases,  that  it  should  take  effect 

in  possession  before  his  death. — Grey's  Heirs  v.  Grey's  Adm'rs 238 

2.  A  promissory  note  executed  by  a  child  to  his  father,  is,  of  itself,  no  evi- 
dence of  an  advancement;  and  it  is  error  to  allow  it  to  go  to  the  jury  "  as 
evidence  of  an  advancement" 238 

3.  But  parol  proof  is  admissible  to  show  a  itubsequent  agreement  between 
the  payee  aud  maker,  by  which  the  former  parted  with  all  iuterest  in  the    ' 
money  secured  by  the  note,  as  an  advanccmeut  to  the  maker 288 

PARTNERSHIP. 

1.  If  a  partner  borrows  money,  upon  the  security  of  his  finn's  acceptance 

of  another's  draft,  the  acceptance,  iu  the  absence  of  matter  which  will 
avoid  it,  establishes  the  relation  of  debtor  and  ei-editor,  to  the  amount  of 
the  draft,  between  the  firm  and  the  lender. — Saltmarsh  v.  Bower  A  Co.  221 

2.  When  defendant  is  sued  as  surviving  partner  of  a  firm,  in  an  action  on 

the  ease  for  fraud  and  deceit  in  the  purchase  of  a  slave,  the  declarations 
of  his  deceased  co-partaer,  by  whom  the  contract  was  made,  before  and 
after  the  purchase,  as  to  his  object  in  purchasing,  are  not  admissible  evi- 
dence for  the  defendant,  to  show  that  his  co-partner  made  the  purchase 
on  his  own  individual  account,  and  not  on  account  of  the  firm — Dixoa  ▼. 
Barclay 870 

PLEADING  AND  PRACTICE  AT  LAW. 

1.  In  scire  facias  to  revive  a  joint  judgment  against  two  or  more  defendaote, 

a  plea  by  one  of  them,  averring  that  he  was  the  security  of  his  co-defend- 
ant on  the  note  which  was  the  foundation  of  the  judgment ;  that  his  co- 
defendant  had  taken  the  case  to  the  Supreme  Court  by  writ  uf  error, 
where  the  judgment  was  affirmed;  that  execution  issued  on  said  affirmed 
judgment,  which  was  levied  on  property  of  his  co  defendant ;  that  a  forth- 
coming bond  was  thereupon  executed,  upon  which  he  was  not  a  party ; 
and  that  said  bond  was  returned  forfeited — is  demurrable  for  vagueness 
and  uncertainty,  and  is  also  defective  in  substance :  it  should  aver,  that 
plaintiff  did  some  act,  or  omitted  to  do  some  act  which  he  was  bound  to 
perform,  in  consequence  of  which  the  judgment  on  the  forfeited  forthcom- 
ing bond  become  fruitless. — Duncan,  Adm'r.,  v.  Hargrove  et  aL 150 

2.  So  also,  a  plea  averring  that  defendant  was  security  for  his  co-defendant 

on  the  note  which  was  the  foundation  of  the  judgment,  and  that  ao  eze- 
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cution  which  issued  from  the  Supreme  Court  on  said  affirmed  judgment, 
was  levied  on  property  of  his  co-defendant  sufficient  to  satisfy  it,  which 
levy  was  unaccounted  for, — is  substantially  defective  on  demurrer. 150 

3.  So  also  is  a  plea,  which  avers  that  sufficient  property  of  his  co-defendant 

was  sold  by  the  sheriff  or  coroner  to  pay  the  debt,  and  that  the  money, 
the  proceeds  of  the  sale,  went  into  the  hands  of  said  sheriff  or  coroner 
whilst  said  execution  from  the  Supreme  Court  was  of  force  in  his  hands, 
and  was  unaccounted  for.  The  legal  conclusions  from  such  allegations 
would  be,  that  said  levy  and  sale  were  made  under  other  process  in  the 
hands  of  the  officer,  which  had  priority  of  plaintiff's  execution.  ......   150 

4.  A  judgment  sought  to  be  revived  by  sci.  fa.  imports  on  its  face  absolute 

validity,  and  cannot  be  impeached  by  pleading  any  matter  going  behind 

it 150 

5.  When  plaintiff  files  several  replications  to  pleas  which  are  not  embraced 
in  the  act  of  1846,  (Pamphlet  Acts  p.  36,)  the  defendant  may  either  de- 
mur generally,  or  may  call  on  the  plaintiff  to  elect  w^hich  one  he  will  re- 
tain, and  move  the  court  to  strike  out  the  others 150 

6.  Bankruptcy  may  be  pleaded  to  a  scire  facias  to  revive  a  judgment,  and 

when  it  is  pleaded  "  in  short  by  consent,"  the  Appellate  Court  will  pre- 
sume that  it  was  well  pleaded 150 

7.  Case  and  trover  may  be  united  in  the  same  declaration. — Dixon  v.  Bar- 
clay    370 

8.  A  count  in  assumpsit  on  a  lease,  not  under  seal,  which  avers  the  perform- 

ance by  the  plaintiff  of  his  part  of  the  agreement,  and  the  non-payment 
of  the  rent  by  the  defendant,  and  then  alleges  that  the  buildings  were 
destroyed  by  fire,  and  in  consequence  thereof  were  not  delivered  up,  but 
were  wholly  lost,  is  not  demm-rable,  either  for  duplicity,  or  for  misjoinder 
of  breaches ;  the  non-payment  of  the  money  is  the  only  breach  alleged, 
and  the  other  allegations  are  mere  surplusage. — Nave  v.  Berry  et  aL. . .   382 

9.  Where  a  contract  contains  several  stipulations,  the  pleader  may  assign  in 

each  count  as  many  breaches  as  he  pleases,  and  each  breach  must  be  upon 
a  distinct  stipulation ;  but  he  cannot  assign  in  one  count  two  breaches  of 
the  same  stipulation 382 

10.  A  plea  in  abatement  for  a  defect  in  the  writ  must  set  it  out  on  oyer,  so 
that  the  court  may  judge  whether  the  objection  is  sustained  by  it — Gar- 
ner &  Xevill  V.  Johnson 494 

11.  When  a  judicial  attachment  is  sued  out  against  a  defendant  who  avoids 
the  service  of  process,  he  cannot  by  plea  put  in  issue  the  grounds  on  which 

it  issued  as  contained  in  the  affidavit 494 

12.  Duphcity  in  a  plea  in  abatement  is  fatal  on  general  demurrer 494 

13.  The  general  rule  is,  that  when  a  statute  requires  service  for  a  fixed  num- 
ber of  days,  the  mode  of  computation  is,  to  include  the  day  of  service, 
and  to  exclude  the  other ;  but  when  it  requires  a  number  of  entire  days, 
both  must  be  excluded 494 

14.  A  writ  issued  on  Wednesday  is  properly  returaable  to  a  term  of  the 
com-t  commencing  on  the  following  Monday 494 

15.  On  scire  facias  to  revive  a  joint  judgment  against  two  executors,  if  one 
of  them  is  a  non-resident,  his  name  may  be  omitted  out  of  the  writ ,  or, 
if  he  is  included  in  the  writ,  and  not  served  with  process,  the  plaintiff 
may  enter  a  discontinuance  as  to  him,  and  proceed  to  judgment  against 

the  other. — Hanson  v.  Jacks  and  Wife. 549 
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19.  A  writ  in  the  name  of  "  Reubeo  Ohapman,  Gtovemor,  Ac,"  is  bis  indi- 
vidual snit,  and  will  not  support  a  declaration  in  the  name  of  "  Reuben 
Chapman,  Governor  of  the  State  of  Alabama." — Chapman  v.  Speoce 
etal 688 

17.  When  there  is  a  total  departure  from  the  writ,  it  is  not  necessary  to 
plead  it  in  abatement,  but  the  declaration  may  be  stricken  from  the  files 

on  motion 588 

18.  When  suit  is  brought  for  the  use  of  a  third  person,  he  cannot  use  the 
name  of  one  nominal  plaintiff  in  the  writ,  and  another  in  the  declaration : 

the  nominal  plaintiff  being  an  bdispenaable  party,  the  variance  is  fatal . .  688 

19.  A  female  who  is  a  resident  of  this  State,  whether  a  citizen  or  foreigner, 
may  maintain  an  action  of  slander  under  the  act  of  1830,  which  makes 
•'  all  words  spoken  and  published  of  any  female  pei-son  of  this  State, 
falsely  and  maliciously  imputing  to  her  a  want  of  chastity."  actionable  in 
themselves. — Sidgreaves  v.  Myatt 61T 

20.  In  a  suit  under  thh  act,  the  allegation  in  the  declaration  that  plaintiiF  was 
chaste  and  in  good  repute,  is  inducement  merely,  and  can  only  be  put  in 
issue  by  an  appropriate  plea ;  the  general  issue  would  not  traverse  it,  except 
so  far  as  to  allow  the  defendant  to  introduce  evidence  of  a  want  of  chas- 
tity in  mitigation  of  damages 617 

21.  When  the  witnesses  are  put  under  the  rule,  and  one  of  them  remains  in 
court  during  the  examination,  without  the  knowledge  of  the  party  for 
whom  he  was  summoned,  it  is  discretionary  with  the  court  to  allow  him 

to  be  examined 61*7 

22.  When  suit  is  brought  against  husband  and  wife,  on  a  note  executed  by 
them  jointly  after  marriage,  and  the  wife  pleads  separately  her  coverture, 
to  which  plaintiff  replies  specially,  and  his  replication  is  overruled,  it  is 
erroneous  to  enter  judgment  on  the  demurrer  in  favor  of  both  defendants ; 
the  proper  judgment  would  be,  that  the  wife  be  dischai^ed,  leaving  the 
husband  in  court. — Hall  v.  Canute  and  Wife 650 

23.  In  assumpsit  against  husband  and  wife  jointly,  a  count  is  demurrable 
which  shows  u  cause  of  action  against  the  husband  alone. — Henry  and 
Wife  v.  Hickman 685 

24.  When  suit  is  brought  against  husband  and  wife  under  the  act  of  1860, 
for  articles  of  family  supply,  the  declaration  must  distinctly  aver  that 

the  wife  h,i3  a  separate  estate,  which  is  sought  to  be  charged 685 

PRINCIPAL  AND  AGENT. 

1.  An  agent  of  a  commission  merchant  who  receives  commissions  on  all  the 

cotton  which  he  procures  and  ships  to  his  principal,  is  a  competent  wit- 
ness for  the  latter,  in  a  suit  concerning  the  title  to  certain  bales  of  cotton, 
which  the  agent  had  procured  and  sliipped,  and  on  which  he  had  received 
hia  commissions. — Bryan  v.  Smith 634 

2.  When  the  hirer  of  a  slave  is  sued  individually  for  the  hire,  and  he  defends 
on  the  ground  that  the  contract  was  made  with  him  as  agent  of  another, 
a  letter  from  his  principal  to  defendant,  written  after  the  contract  was 
made,  and  showing  a  ratification  of  it  by  the  principal,  is  admissible  evi- 
dence for  defendant — Waring  v.  Moselcy,  Adm'r 667 

PROBATE,  COURT  OF. 

1.  The  statutory  jurisdiction  of  the  Court  of  Probate  b  the  allotment  of 
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dower  is  in  derogation  of  the  common  law,  and  the  proceedings  must 
therefore  conform  to  the  statute  in  every  essential  pailicular.  The  peti- 
tion must  allege  the  marriage,  the  seizin  of  the  husband  during  cover- 
ture, and  his  death ;  it  must  contain  a  description  of  the  lands  in  which 
dower  is  claimed,  and  aver  that  they  lie  in  the  county  where  the  petition 
is  filed ;  it  must  also  show  whether  the  deceased  died  testate  or  intestate, 
who  are  his  heirs,  who  his  personal  representatives,  if  any,  and  who  the 
tenants  of  the  freehold ;  the  record  must  also  show  that  the  necessary 
parties  are  before  the  court — Martin's  Heirs  and  Adm'rs  v.  Martin. ...     86 

2.  In  the  exercise  of  its  summary  jurisdiction  over  the  subject  of  dower,  the 

Court  of  Probate  has  no  equity  jurisdiction,  but  proceeds  according  tc> 
the  rules  of  law ;  so  that  if  the  demandant  has  a  legal  right  to  dower, 
it  is  the  duty  of  the  court  to  allot  it,  irrespective  of  considerations  which 
are  purely  of  equitable  cognizance 86 

3.  The  Court  of  Probate  has  no  jurisdiction  to  go  into  an  inquiry,  whether 

lands  in  which  dower  is  claimed  were  purchased  by  the  deceased  with 
money  obtained  by  him  from  a  woman  with  whom,  after  a  voluntary  sep- 
aration between  him  and  demandant,  he  had  contracted  a  supposed  mar- 
riage, and  with  whom,  as  his  lawful  wife,  he  lived  until  his  death 86 

4.  A  court  of  probate  in  this  State  can  confer  no  authority  on  an  administra- 

tor or  guardian  to  receive  the  rent  of  lands  lying  without  the  limits  of 
the  State ;  and  his  receipt  of  the  rents  being  in  his  own  wrong,  the  law 
implies  an  undertaking  on  his  part  to  pay  it  to  the  persons  who,  in  justice 
and  equity,  are  entitled  to  it. — Smith's  Ex'rs.  v.  Wiley 396 

6.  A  decree  of  the  Court  of  Probate  is  not  final,  unless  it  makes  distribution 

of  all  the  assets  found  to  be  in  the  hands  of  the  executor  or  administrator, 

among  all  the  parties  who  appear  by  the  record  to  be  interested  in  the 

estate,  and  unless  all  the  parties  in  interest  are  before  the  court,  either  in 

person  or  by  notice. — Hollis,  Adm'r.,  v.  Caughman  and  Wife 478 

6.  But  when  the  decree  purports  to  be  final,  and  execution  is  awarded  upon 
it,  it  may  be  revised  on  writ  of  error,  although  not  in  fact  final 478 

•?.  A  writ  of  error  lies  under  the  act  of  1843,  from  a  decree  of  the  Court  of 
Probate  rendered  on  an  annual  settlement  by  an  administrator.  (Over- 
ruling Price  V.  Stewart,  16  Ala.  40,  and  re-affirming  Savage  v.  Benham, 
11  Ak.  49.)— Thompson  and  Wife  v.  Hunt,  Adm'r 517 

8.  But  the  act  of  February  11,  1850,  so  far  modifies  the  act  of  1843,  as  to 

destroy  the  final  character  of  such  decrees  and  render  them  interlocutory 
only 517 

9.  When  land  is  sold  by  an  administrator  under  an  order  of  the  Court  of 

Probate,  it  is  bound  for  the  payment  of  the  purchase  money  until  a  de- 
cree is  made  divesting  the  legal  title ;  and  if  the  purchaser  dies  before  a 
decree  is  rendered,  the  right  which  his  heirs  have  to  demand  a  legal  title 
on  the  payment  of  the  notes  given  by  the  deceased  for  the  purchase  mo- 
ney, is  equitable  assets  of  his  estate,  which  neither  the  Court  of  Probate 
nor  the  Court  of  Chancery  can  direct  to  be  appropriated  to  the  payment 
of  the  notes  in  preference  to  the  other  debts  of  the  estate. — Vaughan  and 
Hatcher,  Adm'rs.,  v.  Holmes'  and  West's  Heirs 698 

10.  In  such  case,  the  Court  of  Probate,  under  the  power  conferred  on  it  by 
statute  for  the  sale  of  lands,  may  direct  the  sale  of  the  decedent's  in- 
choate equity 598 

11.  When  an  infant  legatee  having  an  interest  in  the  settlement  of  an  estate. 
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is  not  represented  beibre  the  court  on  final  settlement,  he  msj  be  made 
a  party  to  the  proceeding  by  petition,  and  bave  the  decree  reversed  on 

error. — Collier's  Adm'r.  v.  Slaughter's  Adm'r 671 

12.  A  decree  of  the  Court  of  Probate  against  an  administrator  in  faror  of 
"  the  legal  reprenentative"  of  a  distributee,  is  void  for  uncertainty. — Kyle 
V.  Mays,  use  of  Hatcbett 678 

15.  Although  such  decree  is  void,  yet  the  settlement  may  be  regarded  as  evi- 
dence of  a  debt  against  the  administrator,  so  as  to  authorize  a  recovery 

by  tlie  person  entitled  to  receive  it  after  he  is  judicially  ascertained. ....  678 
14.  The  ioilure  to  pay  such  a  decree  does  not  amount  to  a  devartavit,  eo  asto 
authorize  an  action  ou  the  administrator's  bond,  until  after  the  person  who 
is  to  receive  it  is  judicially  ascertained. 678 

16.  The  limitation  for  writs  of  error  from  decrees  of  the  Court  of  Probate, 

is  three  years. — Binford  v.  Binford 682 

16.  When  a  minor  propounds  his  interest  by  petition  to  the  Court  of  Pro- 
bate, and  is  made  a  party  to  a  decree  previously  rendered,  for  the  pur- 
{X)se  of  contestiug  its  validity  by  writ  of  error,  the  entry  making  him  a 
party  relates  back  to  the  rendition  of  the  decree,  and  he  must  sue  out 

his  writ  of  error  within  three  years  from  the  rendition  of  that  decree. . .  682 

17.  The  act  of  February  11,  1850,  confers  upon  a  judge  of  probate  power 
to  "grant"  a  certiorari ;  and  when  the  writ  is  issued  and  signed  by  him, 
it  ia  operative  as  ha  fiat,  even  if  he  has  no  authority  to  issue  it — Hatter 

▼.  Eastland. 688 

18.  A  decree  of  the  Orphans'  Court  against  an  administrator,  for  the  amount 
of  which  an  action  of  debt  on  his  bond  is  brought,  bears  interest  from  the 
time  of  its  rendition. — Kyle  v.  Mays,  use  of  Pond 692 

REDEMPTION  OF  REAL  ESTATE 

1.  The  statute  of  1842,  (Clay's  Digest  502,)  authorizing  the  redemption  of 
lands  sold  imder  execution,  does  not  operate  on  a  sale  made  since  the  pas- 
sage of  that  act,  by  the  marshal,  imder  an  execution  issued  on  a  judgment 
of  the  Circuit  Court  of  U»e  United  States  for  the  Southern  District  of 
Alabama  rendered  in  1840. — Beck.  Adm'r.,  v.  Burnett 822 

RELEASE 

1.  Although  it  is  not  necessary^that  a  release  should  be  delivered  person- 
ally to  a  witness,  in  order  to  restore  his  competency,  yet  it  is  necessary 
that  he  should  be  apprised  of  its  existence  when  his  deposition  is  taken ; 
and  where  the  release  is  attached  to  the  deposition  by  the  commissiooer, 
but  there  is  no  proof  that  the  witness  ever  saw  it  or  knew  of  its  exist- 
ence, it  is  not  sufficient  to  restore  his  competency. — Gray's  Executors  v. 
Browa 262 

2.  A  release  of  one  partner  discharges  his  oo-partoer  also 262 

3.  When  a  debtor  delivers  property  to  one  of  his  creditors  to  be  sold,  and 

the  proceeds  to  be  appropriated,  first  to  tiie  payment  of  his  own  debt, 
and  the  balance  to  a  debt  due  another  creditor,  and  the  latter  creditor 
brings  suit  against  the  former  to  recover  this  balance,  the  debtor  may  be 
rendered  a  competent  witness  for  the  plaintiff  by  a  release. — Loftin  v. 
Lyon  &.  Baker. 640 

RENTS. 

1 .  A  court  of  probate  in  this  State  can  confer  no  aathoritr  on  an  administra- 

67 
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tor  or  guardian  to  receive  the  rent  of  lands  lying  -without  the  limits  of 
the  State ;  and  his  receipt  of  the  rents  being  in  his  own  wi'ong,  the  law 
implies  an  undertaking  on  his  part  to  pay  it  to  the  persons  who,  in  justice 
and  equity,  are  entitled  to  it. — Smith's  Ex'rs.  v.  "Wiley 396 

2.  -And  if  the  land  belongs  to  several  tenants  in  common,  each  one  may  waive 

the  want  of  authority  on  the  part  of  the  administrator  or  guardian,  and 
maintain  debt  or  indebitatus  assumpsit  for  his  separate  portion  of  the 
rents 396 

3.  In  debt  on  a  refunding  bond  by  a  guardian,  the  defendant  may  set  off  his 
portion  of  rents  received  by  the  plaintiff,  of  lands  lying  without  the  lim- 
its of  the  State,  belonging  to  the  defendant  and  others  as  tenants  in  com- 
mon   396 

4.  Where  an  estate  is  directed  by  the  will  to  be  kept  together  until  the  tes- 

tator's youngest  child  becomes  of  age,  (1845)  and  the  administrator  with 
the  will  annexed  rents  out  the  real  estate,  or  cultivates  it  for  his  own  ben- 
efit, he  is  chargeable  with  the  rents  on  final  settlement,  although  the  ad- 
ministration commenced  prior  to  the  passage  of  the  act  of  1839,  and  al- 
though he  failed  to  make  final  settlement  at  the  time  appointed  by  the 

will. — Smith's  Distributees  v.  King,  Adm'r 668 

6.  When  the  rent  reserved  ia  to  be  paid  in  specific  articles,  and  the  contract 
of  lease  does  not  fix  their  value,  nor  furnish  a  rule  by  which  it  may  be 
ascertained  by  mere  calculation,  no  recovery  can  be  had  on  the  common 
counts  in  asmmpsit. — Eastland  v.  Sparks 607 

RIPARIAN  RIGHTS. 

1.  In  determining  the  riparian  rights,  as  to  reclaimed  lands  in  the  city  of 

Mobile,  of  a  proprietor  claiming  under  a  Spanish  grant  confirmed  by  act 
of  Congress  as  a  perfect  title,  where  the  lines  of  the  grant  by  its  terms 
extended  to  low  water  mark  at  its  date,  the  line  should  be  drawn  from 
the  termination  of  the  river  lines,  as  they  existed  at  the  date  of  the  grant, 
perpendicularly  to  the  channel  of  the  river. — Magee  v.  Doe  ex  dem. 
Hallett  &,  Walker 699 

2.  Where  the  Mobile  river  formed  the  eastern  boundary  of  an  incomplete 

Spanish  grant,  and  the  act  of  Congress  confirming  the  grant  was  passed 
after  the  admission  of  Alabama  into  the  Union,  the  lines  of  the  grant 
could  extend  only  to  high  water  mark  at  that  time 699 

ROADS. 

1.  The  record  of  the  proceedings  of  the  Commissioners'  Court  in  the  estab- 

lishment of  a  road,  must  show  upon  its  face  every  fact  necessary  to  give 
the  court  jurisdiction  ;  a  recital  in  the  record,  that  "  notice  in  all  respects 
according  to  the  statute  was  proven,  by  advertisement  at  the  court  house 
door  and  three  other  public  places  in  the  county,"  does  not  show  that  the 
notice  was  given /or  thirty  days,  as  required  by  the  statute. — Molett  v. 
Keenan 484 

2.  An  oath  taken  by  the  jury  who  are  appointed  to  view  and  mark  out  the 
road,  in  the  following  words :  "  We  do  solemnly  affirm,  that  we  will 
impartially  view  and  mark  out  said  road,  as  named  in  said  order  to  us 
directed,  to  the  best  of  our  skill  and  abiUty,"  is  not  a  substantial  compli- 
ance with- the  requisition  of  the  statute.    (Clay's  Digest  50*7,  §4.) .......  484 

3.  When  the  jury  who  were  appointed  to  view  and  mark  out  the  road,  are 
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alao  empanoeled  to  assess  the  damages  occasioned  by  it  to  the  persons 
through  whose  lands  it  passes,  they  should  be  sworn  and  charged  with  a 
view  to  the  assessment  of  such  damages,  as  directed  by  tlic  act,  (lb.  607 
§  5,)  and  the  failure  to  do  this  is  an  irregulai'ity  &tal  to  the  proceedings 

on  error • 

4.  When  a  persoo  through  whose  lands  a  road  passes,  as  established  bj  Uie 
Commissiooers'  Coiut,  wishes  to  challenge  jurors,  the  challenges  must  be 
made  before  the  jury  are  sworn,  and  before  they  enter  on  their  duties. . .  484 

SCIRE  FACIAS. 

1.  A  scire  faeiaa  to  rerire  a  judgment  on  wht<^  do  execution  issued  in  a 

year  and  a  day,  may  be  regarded  as  a  suit  on  the  judgment,  so  fiir  as  the 
plaintiff's  right  to  discontinue  as  to  parties  not  served  is  concerned. — 
Hanson  v.  Jacks  A  Wife 649 

2.  On  scire  facias  to  revive  a  joint  judgment  against  two  executors,  if  one 

of  them  is  a  non-resident,  bis  name  may  be  omitted  out  of  the  writ;  or, 
if  he  is  included  in  the  writ,  and  not  served  with  process,  the  plaintiff 
may  enter  a  discontinuance  as  to  him,  and  proceed  to  judgment  against 
the  other 649 

8.  Costs  may  be  awarded  against  an  execntor,  when  a  judgment  against  him 
is  revived  by  scire  facias 649 

4.  When  a  judgment  nisi  is  rendered  against  a  garnishee  for  failing  to  ap- 
pear and  answer,  a  final  judgment  cannot  be  rendered  against  him,  until 
a  scire  facias  is  duly  "  executed  and  returned  "  by  the  sheriff  of  the 
county  in  which  he  resides,  or  in  which  he  was  summoned. — Wood  v. 
RusselL 646 

SET-OFF. 

1.  A  judgment  agaiust  an  administrator  on  a  debt  contracted  by  bis  intestate, 

is  a  good  off-set  in  a  suit  instituted  by  him  on  a  note  payable  to  himself 
for  the  hire  of  a  slave  belonging  to  the  estate. — Crabtree  et  aL  v.  Cliatt.  180 

2.  In  debt  on  a  refunding  bond  by  a  guardian,  the  defendant  may  set  off  his 

portion  of  rents  received  by  the  plaintiff  of  lands  lying  without  the  limits 
of  the  State,  belonging  to  the  defendant  and  others  as  tenants  in  common. 
—Smith's  Ex'rs  v.  Wiley 896 

8.  In  an  action  against  a  defendant  in  his  own  right,  he  cannot  set  off  a  debt 
due  to  him  as  administrator  or  guardian,  unless  he  has  been  charged  with 
the  debt  on  final  settlement  had  in  the  Court  of  Probate  before  the  issue 
of  the  writ— White  v.  Woi-d,  Adm'r 442 

4.  The  law  of  set-off  is  the  same  in  equity  as  at  law,  unless  there  are  some 
peculiar  circumstances,  or  natural  equity,  growing  out  of  the  mutual  trans- 
actions or  condition  of  the  parties,  which  would  require  the  interposition 
of  a  court  of  equity,  and  which  a  court  of  law  could  not  regard — Cave 
v.  Webb  ct  al 688 

SHERIFFS. 

1.  An  action  of  debt  against  a  sheriff  for  money  had  and  received,  may  be 

revived  against  his  administrator. — Chenault's  Adm'rs  v.  Walker 275 

2.  Money  in  the  hands  of  a  sheriff  collected  under  execution,  when  not  more 
than  sufficient  to  satisfy  the  debt  and  lawful  costs,  is  tlie  money  of  the 
plaintiff  in  execution,  and  the  extent  of  the  sheriff's  lien  upon  the  fund, 

in  case  of  a  controversy,  must  be  settled  between  him  and  the  plaintiff  276 
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8.  When  the  money  collected  is  not  enough  to  satisfy  the  debt  and  lawful 
costs,  and  the  sheriff  retains  more  than  his  lawful  fees,  the  defendant  in 
execution  cannot,  after  paying  to  the  plaintiff  the  balance  of  his  debt  al- 
lowing the  sum  appropriated  by  the  sheriff,  recover  from  the  sheriff  the 
amount  unlawfully  retained  by  him 275 

4.  A  sheriff  may,  by  leave  of  the  court,  amend  his  return  on  an  execution, 
pending  a  motion  against  him  for  failing  to  pay  over  the  money  collected 

on  it — Niolin  v.  Hamner 578 

5.  Since  the  passage  of  the  act  of  1848,  a  summary  judgment  under  the  act 
of  1819  cannot  be  rendered  against  a  sheriff  and  his  sureties,  for  his  fail- 
ure to  return  an  execution,  although  the  notice  of  motion  was  issued  be- 
fore the  passage  of  the  act  of  1848. — Williams  et  aL  v.  McCurdy  &  Al- 
drick 696 

SLANDER. 

1.  A  female  who  is  a  resident  of  this  State,  whether  a  citizen  or  foreigner, 

may  maintain  an  action  of  slander  under  the  act  of  1830,  which  makes 
"  all  words  spoken  and  published  of  any  female  pei-son  of  this  State, 
falsely  and  maliciously  imputing  to  her  a  want  of  chastity."  actionable  in 
themselves. — Sidgreavcs  v.  Myatt 617 

2.  In  a  suit  under  this  act,  the  allegation  in  the  declaration  that  plaintiff  was 

chaste  and  in  good  repute,  is  inducement  merely,  and  can  only  be  put  in 
issue  by  an  appropriate  plea ;  the  general  issue  would  not  traverse  it,  except 
so  far  as  to  allow  the  defendant  to  introduce  evidence  of  a  want  of  elias- 
tity  in  mitigation  of  damages 617 

SLAVES. 

1.  If  a  slave  throws  off  the  authority  of  the  master,  puts  himself  in  a  hos- 
tile attitude  towards  him,  resists  his  dominion  and  control  by  physical 
force,  evincing  by  his  acts,  while  in  a  personal  conflict  with  the  master,  a 
design  to  make  that  resistance  effectual  in  escaping  from  his  dominion 
and  authority,  the  master  has  the  right  to  employ  such  means,  and  so 
much  force  to  any  extent,  as  wUl  be  effectual  to  subdue  him.  But  if  the 
slave  is  not  resisting  the  master  by  physical  force,  or  by  hostile  acts,  and 
is  simply  in  a  state  of  disobedience,  without  personal  violence  towards 
the  master,  then  the  latter  can  only  administer  such  punishment  as  is  ap- 
propriate to  the  case,  without  endangering  life  or  limb. — Dave  v.  The 
State 28 

2.  The  slave  undoubtedly  has  the  natural  right  of  self-preservation  or  self- 

defence  ;  but  in  order  to  avail  himself  of  this  for  the  justification  of  his 
acts,  he  must  not  himself  be  a  wrong-doer.  If,  in  the  perpetration  of  a 
wrong,  he  does  an  act  which  he  might  justify  if  he  were  in  the  right,  the 
law  will  no  more  protect  him  on  the  ground  of  natural  right,  than  it  will 
any  other  wrong-doer 23 

3.  It  teems,  that  malice  is  not  a  necessary  ingredient  of  the  offence  denounced 

by  the  second  section  of  the  fifteenth  chapter  of  the  Penal  Code  (Clay's 
Digest  472  §  2,)  against  a  slave  "who  shall  commit  an  assault  with  in- 
tent to  kill  any  white  person." 28 

4.  When  a  slave,  in  a  personal  conflict  with  his  master,  resists  his  authority 

by  physical  force,  and  in  that  resistance  kills  his  master,  he  cannot  reduce 
the  crime  from  murder  to  manslaughter,  by  showing  that  in  tiiie  com- 
mencement of  the  resistance  he  had  no  design  to  take  life 28 
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8.  K  a  ilave  ^tabs  his  master  with  intention  to  kill,  while  resisting  his  aath- 
ority  in  a  personal  collision  with  him,  it  is  no  justification  of  the  act  that 
the  slAve  was  impressed  at  the  time  with  a  reasonable  sense  of  imminent 
danger  to  his  own  life . 28 

tf.  In  this  State,  the  presumption  arising  from  color  indicating  African  descent 
is,  that  the  person  is  a  slave ;  but  this  presumption,  like  all  others,  may 
be  rebutted  by  proof,  and  the  sufficiency  of  such  proof  is,  in  all  cases,  a 
question  for  the  jury. — Becton  v.  Ferguson 699 

7.  The  presumption  of  slavery  arising  from  color  may  be  rebutted  otherwise 

than  by  proof  of  eraaucipatiou 699 

8.  A  defendant  may  protect  himself  from  a  discovery  and  account,  by  a  par- 

tial answer  averring  that  complainants  are  slaves. — Bentley  et  aL  v. 
Cleaveland 814 

9.  Mutuality  is  an  essential  ingredient  in  all  estoppels;  and  as  a  slave  can 

neither  be  bound  by  a  covenant,  nor  hindered  by  an  estoppel,  the  law 
will  not  allow  him  to  claim  the  benefit  of  an  estoppel  against  another. .  814 

SPANISH  LAND  TITLES. 

1 .  When  tlie  boundary  lines  of  a  grant  are  fixed  by  the  grant  itself,  the  ques- 
tion as  to  what  are  these  lines  is  purely  one  of  law. — Magce  v.  Doe  ex 
dem.  Hallett  A  Walker 699 

•2.  The  plat  or  plan  of  the  Collins  survey,  as  corrected  by  Pintado,  which 
accompanied  the  Orange  Grove  grant,  was  a  part  of  the  grant  itself; 
and  the  grant  is  for  all  the  lands  included  within  the  lines  of  this  survey, 
extended  without  vaiiation  to  the  channel  of  the  river,  or  low  water 
mark ; .  699 

3.  The  Orange  Grove  grant  having  been  confirmed  by  act  of  Congress  of 

March  3,  1819,  as  a  perfect  title,  courts  of  justice  are  bound  by  that  ac- 
tion, to  the  extent  of  the  recognition,  and  ai'c  concluded,  at  least  in  a  col- 
lateral proceeding,  from  any  injury  which  might  have  the  effect  of  avoid- 
ing or  impairing  any  rights  which  accrued  under  the  act  of  confinnation.  699 

4.  The  lines  fixed  by  the  corrected  Collins  survey,  accompanying  the  Orange 

Grove  giant,  are  obligatory  on  the  United  States  and  all  claiming  under 
them  since  the  act  of  confirmation,  and  cawiot  be  impeached  or  changed 
by  any  evidence  tending  to  show  that  these  lines  were  incorrectly  loca- 
ted, either  by  mistake  or  fraud  on  the  part  of  the  Spanish  Government 
or  its  officers,  prior  to  the  date  of  the  grant 699 

5.  lo  determining  tlie  riparian  rights,  as  to  reclaimed  lands  in  the  city  of 

Mobile,  of  a  proprietor  claiming  under  a  Spanish  grant  confirmed  by  act 
of  Congress  as  a  perfect  title,  where  the  lines  of  the  grant  by  its  terms 
extended  to  low  water  mark  at  its  date,  the  lines  should  be  drawn  from 
the  termination  of  the  river  lines,  as  they  existed  at  the  date  of  the  grant, 
perpendic'ularly  to  the  channel  of  the  river 699 

6.  Where  the  location  and  survey  of  an  incomplete  Spanish  grant,  made  im- 

der  the  provisions  of  the  act  of  Congi'ess  confirming  it,  recognizes  and 
adopts  one  of  the  lines  of  another  grant,  as  one  of  its  boundary  lines, 
and  the  parties  agree  to  such  sui'vey  and  location,  the  grantees  and  the 
United  States  are  mutually  L(>und  and  estopped  by  it  from  disputing  that 
line. 699 

7.  Where  the  Mobile  river  formed  the  eastern  boundary'  of  an  incomplete 
Spanish  grant,  and  the  act  of  Congress  confirming  the  grant  was  passed 
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after  the  admission  of  Alabama  into  the  Union,  the  lines  of  the  grant 
oould  extend  only  to  high  water  mark  at  that  time 699 

8.  The  act  of  Congress  of  March  3,  1841,  entitled  '-an  act  for  the  rehef  of 

the  heirs  of  Miguel  Eslava,"  was  intended  to  furnish  them  and  their  ad- 
versaries, Hunt  and  Gazzam,  with  the  evidence  of  a  legal  title,  so  that 
each  party  might  have  a  standing,  prima  facie,  in  court,  and  thus  be  en 
abled  to  settle  the  question  at  issue  between  them  by  a  judicial  determi- 
nation.—Eslava's  Heirs  v.  Boiling  &.  Boiling 721 

9.  A  grant  made  by  the  Spanish  authorities  after  the  treaty  of  St.  Ildefoflso, 

of  lands  situated  within  the  territory  of  Louisiana,  is  void,  although 
Spain  had  the  actual  possession  of  the  province  at  the  time  of  the  grant.  121 

10.  The  report  of  the  register  and  receiver  on  Eslava's  claim,  under  the  pro- 
visions of  the  act  of  Congress  of  March  2,  1829,  and  the  confirmation 
thereof  by  the  act  of  March  3,  1841,  does  not  conclude  the  question  of 
possession  as  between  Eslava's  heirs  and  Hunt  and  Gazzam,  but  leaves  it 
open  to  be  controverted  between  them 121 

11.  A  void  Spanish  grant,  accompanied  by  possession,  and  a  survey  of  the 
land  after  the  passage  of  the  act  of  Congress  of  March  26, 1804,  prohib- 
iting such  surveys,  confer  no  title  whatever  on  the  claimants,  when  con- 
sidered ia  the  courts  of  justice,  unless  their  possession  is  sufficient  to 
bring  them  within  the  act  of  March  2,  1829,  and  create  no  obligation  on 

the  United  States  to  recognize  their  claim 721 

12.  When  a  claim  to  land  is  confirmed  by  the  government,  as  a  mere  matter 
of  favor  to  the  grantee,  prompted  by  a  sense  of  moral  duty,  without  any 
strict  legal  obligation.  Congress  has  the  undoubted  right  to  prescribe  the 
terms  on  wliich  the  title  will  be  conferred,  and  to  declare  the  effect  of  the 
confirmation  as  against  other  antagonistic  claims 121 

STATUTES,  CONSTRUCTION  OF. 

1,  When  a  statute  specifies  a  time  within  which  a  public  oflScer  is  to  per- 

f(«m  an  ofiicial  act  regarding  the  rights  of  others,  it  is  merely  directory 
as  to  the  time  withm  which  the  act  is  to  be  done,  unless  from  the  nature 
of  the  act,  or  the  phraseology  of  the  statute,  the  designation  of  the  time 
must  be  considered  a  limitation  on  the  power  of  the  officer ;  and  a /or/ lori, 
this  rule  applies  to  public  interests. — Walker  et  al.  v.  Chapman,  Gover- 
nor    116 

2.  The  act  of  the  Legislature  of  South  Carolina,  passed  in  1841,  making  it 

illegal  to  provide  by  wQl  or  deed  for  the  manumission  of  slaves,  cannot 
affect  the  rights  of  a  legatee  who  received  the  possession  of  the  slaves  be- 
queathed to  him  from  the  executor  in  South  Carolina,  and  brought  them 
to  this  State,  before  the  passage  of  that  act,  the  provisions  of  the  will 
being  then  valid  by  the  laws  of  South  Carolina. — Hunter,  Executor,  v. 
Greene 329 

8.  The  general  rule  is,  that  when  a  statute  requires  service  for  a  fixed  mun- 
ber  of  days,  the  mode  of  computation  is,  to  include  the  day  of  service, 
and  to  exclude  the  other ;  but  when  it  requires  a  number  of  entire  days, 
both  must  be  excluded. — Gamer  <fe  Nevill  v.  Johnson 494 

4.  A  writ  issued  on  Wednesday  is  properly  returnable  to  a  tei-m  of  fJie  court 
commencing  on  the  following  Monday 494 

6.  In  the  construction  of  statutes,  a  word  which  has  two  significations  should, 
ordinarily,  receive  that  meaning  which  is  generally  given  to  it  in  the  com- 
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xaaaitj',  bat  when  this  ooofttruction  would  oootraTeoe  th*  aaoifelfciD- 

tentioD  of  the  legulature,  we  must  depart  from  this  rule,  aod  give  effect 

to  the  intention. — Favera  t.  Olaas 621 

6.  A  vehicle  with  four  wheels,  drawn  bj  oxen,  suited  to  the  ordinar}'  pur- 
poses of  husbandry,  and  employed  in  the  same  uses  to  which  carte,  in  the 
common  acceptation  of  the  term,  are  appropriated,  is  piotected  from 
levy  and  sale  by  the  statute  which  exempts  "  one  horse  or  ox  cart "  from 
executioa 631 

SUMMARY  JUDGMENTS. 

1.  In  all  summarj-  proceedings  by  motion,  the  judgmcut,  whether  by  default 

or  otherwise,  must  show  affirmatively  every  fact  necessary  to  give  the 
court  jurisdiction ;  and  when  the  statute  requires  a  certain  notice  to  be 
given,  the  record  must  show  that  notice  was  given  for  the  time,  and  in  the 
manner  required. — Artliur  et  aL  v.  The  State 61 

2.  But  when  the  statute,  under  which  tlte  proceedings  are  had,  does  not,  in 

terms,  require  notice  to  be  given  for  a  certain  number  of  days,  or  is  silent 
in  respect  to  notice,  it  will  be  sufficient,  if  the  judgment  entry  shows  that 

due  or  reasonable  notice  was  given  to  the  defendant 61 

8.  In  summary  proceedings  imder  the  act  of  1820,  against  a  tax  collector, 
the  notice  which  is  substituted  for  a  declaration  need  not  contain  every 
matter  which  is  necessary  in  a  declaration ;  if  the  notice  is  issned  by  the 
Comptroller,  and  alleges  that  the  defendant  first  named  was  the  tax  col- 
lector of  a  certain  named  county  for  a  particular  year — that  he  failed  to 
pay  into  the  State  treasury,  within  the  time  prescribed  by  law,  a  specified 
amount  of  money,  which  was  the  balance  of  the  taxes  collected  by  him 
as  such  collector — that  the  other  defendants  were  his  securities  upon  his 
official  bond,  the  date  and  amount  of  which  are  stated,  and  which,  it  is 
alleged,  was  payable,  conditioned  and  approved,  as  required  by  law; 
and  states  that  the  motion  will  be  made  at  a  specified  term  of  the  Circuit 
Court,  by  the  Attorney  General,  in  the  name  of  the  Governor,  for  the 
use  of  the  State, — it  is  sufficient,  although  the  facts  are  not  stated  with 
that  degree  of  technical  precision  and  fulness  which  is  required  in  a  de- 
claration.— Walker  et  al.  v.  Chapman,  Governor,  Ac 116 

4.  When  the  captiou  of  the  notice  is :  "  Comptroller's  Office,  State  of  Ala- 

bama," it  is  a  sufficient  compliance  with  the  constitutional  i  equisition 
that  all  process  shall  be  in  the  style  of  the  State  of  Alabama 116 

5.  Although  the  act  of  March  0,  1 848,  (Pamphlet  Acts,  page  8^18,)  applies 

only  to  defaults  committed  under  it.  and  not  to  those  committed  before 
its  passage,  yet  the  Circuit  Court  of  Montgomery  eouuty  has  jurisdiction 
of  a  motion  for  a  summary  judgment  against  tlie  tax  collector  of  another 
county,  either  under  the  act  of  March  3,  1848,  (lb.  page  114,)  or  that  of 
Pebruary  29,  1848,  (lb.  page  141.) 116 

6.  The  act  of  1820  remains  in  full  force  as  to  all  defaults  or  delinquencies  of 

tax  collectors  occurring  prior  to  tlte  passage  of  the  act  of  March  6,  1848, 
and  gives  fifteen  per  cent  damages,  as  well  as  interest,  on  the  amount  of 
the  default 116 

7.  When  the  motion  is  discontinued  as  to  those  defendants  u]k>u  whom  the 

notice  has  nut  been  served,  and  continued  as  to  tlie  oUiers.  the  former 
may  appear  at  any  subsequent  stage  of  the  proceetliugs,  and  their  ap- 
pearauce  will  cure  the  discontinuance:  and  judgment  may  then  be  ren- 
dered against  all  the  defendants 116 


896 INDEX. 

8.  Sioce  the  passage  of  the  act  of  1848,  a  summary  judgment  under  the 
act  of  1819  cannot  be  rendered  against  a  sheriff  and  his  sureties,  for  his 
failure  to  return  an  execution,  although  the  notice  of  motion  was  issued 
before  the  passage  of  the  act  of  1848. — Williams  etal.  v.  McCurdy  <fe 
Aldrick 696 

SURETIES. 

1.  Where  the  surety  assents  to  au  extension  of  time  to  the  principal  debtor, 
he  is  bound  by  his  contract  as  altered ;  but  a  subsequent  extension  of 
time,  for  a  valuable  consideration  paid  the  creditor  by  the  debtor,  without 

his  assent,  discharges  him. — Gray's  Executors  v.  Brown 262 

2.  The  plea  of  usury  is  a  pei-soual  privilege,  intended  for  the  benefit  of  the 

borrower;  but  his  surety,  or  an  accommodation  endorser,  may  also  take 
advantage  of  it. 262 

3.  When  a  creditor  has  in  his  possession  money  or  property  of  the  principal 
debtor's,  which  he  may  rightfully  retain  and  appropriate  to  the  satisfac- 
tion of  his  debt,  without  violating  auy  duty  or  subjecting  himself  to  an 
action,  and,  instead  of  retaining  it,  he  suffers  it  to  pass  into  the  hands  of 
the  principal,  the  surety  is  thereby,  to  that  extent,  discharged. — Perrine 

V.  Fireman's  Ins.  Co.  of  Mobile 576 

4.  The  act  of  1841  amending  thechai-ter  of  the  Fireman's  Insurance  Compa- 

ny of  Mobile,  (Acts  of  1840-41,  p.  18,)makes  it  optional  with  the  Com- 
pany to  prohibit  the  transfer  of  stock  by  stockholders  who  are  indebted 
to  it ;  but  until  that  option  is  made,  no  lien  is  created  upon  the  stock  of  a 
stockholder,  and  consequently  no  right  to  retain  it  for  the  satisfaction  of 
debts  due. — Perrine  v.  Fireman's  Ins.  Co.  of  Mobile 5*75 

5.  If  the  Company  does  not  actually  fix  its  lien  upon  the  stock  of  a  stock- 

holder who  is  its  debtor,  by  refusing  to  permit  its  transfer,  and  no  requisi- 
tion is  made  upon  the  Company  by  the  surety,  to  refuse  to  pennit  its 
transfer  for  his  protection,  the  Company  may  allow  the  transfer  to  be 
made,  without  losing  any  right  against  the  surety 575 

6.  A  surety  who  pays  the  debt  of  his  principal,  is  subrogated  to  all  the  cred- 

itor's rights,  so  far  as  regards  the  securities  and  equitable  remedies  held 
by  him  for  the  payment  of  the  debt ;  but  he  stands  in  no  better  position 
tlian  the  creditor  himself  occupied. — Colvin  et  al.  v.  Owens 782 

TAX  COLLECTORS. 

1.  In  summary  proceedings  under  the  act  of  1820,  against  a  tax  collector, 
the  notice  which  is  substituted  for  a  deelai-ation  need  not  contain  every 
matter  which  is  necessary  in  a  declai-ation;  if  the  notice  is  issued  by  the 
comptroller,  and  alleges  that  the  defendant  first  named  was  the  tax  col- 
lector of  a  certain  named  county  fur  a  particular  year — that  he  failed  to 
pay  into  the  State  treasury,  within  tlie  time  prescribed  by  law,  a  speci 
fied  amount  of  money,  which  was  the  balance  of  the  taxes  collected  by 
him  as  such  collector — that  the  other  defendants  were  his  securities  upon 
his  official  bond,  the  d  ite  and  amount  of  wliich  are  stated,  and  which,  it  is 
alleged,  was  payable,  conditioned  and  approved,  as  required  by  law ; 
and  states  that  the  motion  will  be  made  at  a  specified  term  of  the  Circuit 
Court,  by  the  Attorney  General,  in  the  name  of  the  Governor,  for  the 
use  of  the  State, — it  is  sufficient,  although  the  facts  are  not  stated  with 
that  decree  of  technical  precision  and  fulness  which  is  required  in  a  de- 
claration.— Walker  et  al.  v.  Chapman,  Governor 116 
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2.  Altbough  the  act  of  March  6,  1848,  (Pamphlet  Acta,  page  8  §  18,)  ap- 
plies only  to  defaults  wmmitted  under  it,  and  not  to  thwe  committed 
before  its  passage,  yet  the  Circuit  Court  of  Montgomery  county  has  juris- 
diotiou  of  a  motion  for  a  summary  judgment  against  the  tax  collector  of 
another  county,  either  under  the  act  of  March  3,  1848,  (lb.  page  114,)  or 
that  of  February  29,  1848,  (lb.  page  141.) 116 

S.  The  statute  of  limitations  which  provides  (Clay's  Digest  481  §  34,)  that 
no  person  shall  bo  prosecuted  for  any  fine  or  forfeiture  under  any  penal 
statute,  unless  the  prosecution  is  instituted  within  twelve  months  after 
the  fine  or  forfeiture  is  incurre«l,  does  not  apply  to  summary  proceediogs 
against  a  tax  collector  under  the  act  of  1820,  for  fiuling  to  pay  over 
taxes 116 

4.  The  act  of  1806,  (Clay's  Digest  243  §  3,)  confers  no  power  upon  the  Comp- 

troller of  Public  Accounts  to  receive  payments  of  a  tax  collector  of  the 
taxes  collected  by  him ;  a  payment  to  the  Comptroller  is  therefore  unau- 
Uiorized  and  invalid 116 

5.  An  official  bond  executed  by  the  tax  collector  of  Mobile  county  before 

the  passage  of  the  act  of  February  5,  1846,  which  imposed  a  tax  on 
steamboats,  covers  taxes  collected  by  him  uuder  that  act 116 

6.  The  act  of  1820  remains  in  full  force  as  to  all  dc&ults  or  delinquencies  of 

tax  collectors  occuiring  prior  to  the  passage  of  the  act  of  March  6,  1848, 
and  gives  fifteen  per  cent  damages,  as  well  as  interest,  on  the  amount  of 
the  default 116 

TRESPASS. 

1.  In  trespass  vi  ct  annis  for  injuries  to  the  person,  the  defendant  may  intro- 

duce the  record  of  a  prosecution  for  felony  pending  against  him,  and 
show  by  parol  proof  that  the  indictment  and  the  civil  action  are  founded 
on  the  same  transaction. — Blackburn  v.  Minter 613 

2.  The  master  is  not  responsible  in  trespass  for  injuries  to  stock  committed 

by  his  slaves,  under  the  direction  of  his  overseer,  of  which  the  master 
was  ignorant,  and  which  he  neither  authorized  nor  directed. — Lindsay  v. 
GriflBn 629 

TRIAL  OF  THE  RIGHT  OF  PROPERTY. 

1.  If  plaintiff  in  execution  dies,  pending  a  trial  of  the  right  of  property  un- 

der the  statute,  the  proceeding  may  be  revived  in  the  name  of  his  per- 
sonal representative. — Crayle  v.  Bancroft's  Adm'r 316 

2.  When  the  affidavit  is  made  by  an  agent  of  the  claimant,  in  which,  whether 

through  accident  or  design,  tlie  christian  name  of  the  pLiintifT  in  execu- 
tion is  incon-ectly  stated,  the  claimant  cannot  take  advantage  of  the  error 
by  declining  to  join  in  an  issue  with  the  plaintiff  in  execution,  when  the 
error  is  apparent  from  an  inspection  of  the  bond,  the  execution  and  the 
endoi-sement  thereon,  which,  for  this  purpose,  may  be  regarded  as  parte 
of  one  transaction ;  but  the  court  may  compel  him  to  join  in  an  issue,  or 

suffer  the  consequences  of  a  default 316 

S.  When  the  claim  suit  has  been  pending  for  several  years,  and  a  judgment 
has  been  rendered  against  the  claimant,  which  is  reverse<l  on  error  in  the 
Appellate  Court  the  claimant  is  estopped  by  tlie  record  from  disclaim- 
ing ;  if  he  has  been  really  ignorant  of  the  proceedings  carried  on  in  his 
name,  and  if  h\n  remedy  is  by  disclaimer,  the  court  is  not  bound  to  no- 
tice bis  disclaimer,  unless  he  also  avers  bis  ignorance  of  the  previous  pen- 
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d«ncy  of  the  suit,  and  the  want  of  authority  on  the  part  of  the  attorney 
who  had  appeared  in  his  name 316 

4.  A  motion  to  qnash  the  bond,  when  made  at  the  trial  by  the  obligors  after 

the  pendency  of  the  suit  for  several  years,  is  addressed  entirely  to  the 
discretion  of  the  court 816 

5.  So  also,  it  is  discretionary  with  the  court,  to  allow  an  amendment  of  the 

title  of  the  case,  as  prefixed  to  the  issue,  by  adding  the  name  of  another 
defendant  in  execution,  so  as  to  make  it  correspond  with  the  execution, 
after  the  trial  has  been  commenced 316 

6.  The  execution  is  competent  evidence  for  the  plaintiff  on  the  trial  of  the 
claim  suit ;  and  the  admission  of  the  affidavit  and  bond  is  not  an  error  for 
which  the  judgment  will  be  reversed,  although  the  affidavit  was  made  by 

an  agent,  and  the  claimant  is  not  one  of  the  obligors  in  the  bond 316 

•7.  The  declarations  of  the  defendant  in  execution,  in  whose  possession  the 
property  levied  on  is  found,  when  made  at  the  time  of  the  levy,  are  com- 
petent evidence  to  show  the  nature  or  character  of  his  possession  ;  and 
when  the  record  does  not  show  what  his  declarations  were,  the  Appellate 
Court  will  not  presume  that  any  injury  was  done  to  the  claimant  by  al- 
lowing a  witness  to  be  asked,  and  to  answer,  what  the  defendant  said  at 
the  time  of  the  levy  as  to  his  possession 816 

8.  A  stranger  to  an  attachment  suit,  who  has  replevied  the  property  at- 

tached, cannot,  after  the  rendition  of  judgment  against  the  defendant,  and 
a  demand  of  the  property  on  the  bond,  interpose  a  claim  to  the  property 
under  the  statute,  without  having  first  surrendered  it  to  the  sheriff  ac- 
cording to  the  condition  of  his  bond. — Braley  v.  Clark 361 

9.  The  condition  of  a  replevy  bond  can  only  be  complied  with,  after  a  judg- 
ment has  been  rendered  against  the  defendant  in  attachment,  by  a  delive- 
ry of  the  property  to  the  sheriff  ou  his  demand ;  and  if  the  bond  is  re- 
turned "  forfeited"  on  account  of  a  failure  to  deliver  the  property,  the 
statute  gives  the  plaintiff  in  attachment  a  right  to  a  _/?.  fa.  against  all  the 
obligors,  without  any  further  action  of  the  court — Cooper  v.  Peck  <J: 
Clark 406 

10.  On  a  trial  of  the  right  of  property  in  slaves,  which  are  sliown  to  have 
been  bid  off  by  the  defendant  in  execution  at  an  administrator's  sale,  and 
a  note  for  the  purchase  money  given  by  him  iuid  claimant,  and  another 
as  surety,  proof  of  a  request  by  claimant  of  said  surety  that  he  might 
be  included  in  a  deed  of  trust  which  said  surety  was  about  to  take  from 
said  defendant  to  secure  the  payment  of  said  note,  is  admissible  evidence 

for  the  plaintiff— Allen  v.  Smith 416 

11.  As  the  plaintiff  in  execution  succeeds  only  to  the  rights  of  the  defendant, 
any  declaration  of  the  claimant  which  would  be  admissible  evidence  for 
himself  in  a  suit  between  him  and  defendant,  is  also  admissible  for  him 

on  the  trial  of  the  claim  suit 416 

12.  A  liability  for  costs  incurred  by  the  claimant,  in  a  trial  of  the  right  of 
property,  forms  a  sufficient  consideration  to  supjwrt  a  promise  by  the  de- 
fendant in  execution  to  indemnify  him  against  it,  when  the  claimant  inter- 
posed the  claim  as  trustee  for  the  defendant's  wife,  at  his  request,  and  the 
suit  was  unsuccessful  iu  consequence  of  some  fraud  in  the  deed  under 
which  he  claimed,  but  to  which  he  was  not  originally  a  party. — Brooks 

V.  Hildreth  and  Mosley 469 

18.  On  a  trial  of  the  right  of  property  in  slaves,  the  declarations  of  the  de- 
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fondant  in  execution  as  to  bis  intention  in  removing  theni  beyond  the  lim- 
its of  the  State,  made  one  or  two  days  before  their  removal,  are  too  re- 
mote from  the  actual  removal  to  form  part  of  the  ret  gest<e,  and  are  there- 
fore not  admissible  evidence  for  the  plaintiff. — Newcombe  v.  Leavitt. . .  681 

14.  Declarations  of  the  defendant  in  execution  showing  a  fraudulent  intent 
on  his  part,  are  not  admissible  evidence  against  the  claimant,  unless  he  or 
some  one  through  whom  he  claims  was  connected  with  the  fraud 681 

16.  A  motion  to  quash  a  bond  given  for  the  trial  of  the  right  of  property, 
made  by  some  of  the  obligors,  is  addressed  to  the  discretion  of  the  court, 
and  its  refusal  to  quash  is  not  revisable  on  error. — Gayle  <fc  Rigg^  v.  Ban- 
croft's Adm'r. 648 

TROVER 

1.  Possession  and  the  right  of  possession,  accompanied  by  a  lien  for  money 

advanced,  entitles  the  plaintiff  to  recover  in  detinue  or  trover  against  the 
sheriff  who  disturbs  his  possession  by  levying  an  attachment  on  the  cot- 
ton, as  the  property  of  the  defendant  in  attachment  to  whom  the  advan- 
ces were  made. — Bryan  v.  Smith 634 

2.  A  contract  for  the  sale  of  cotton,  the  greater  part  of  which  is  ungathered, 
to  be  delivered  to  the  purchaser,  at  a  specified  place,  as  soon  as  it  can  be 
gathered  and  ginned,  is  executory  in  its  character,  and  does  not  vest  the 
title  to  the  cotton  in  the  purchaser,  so  as  to  enable  him  to  maintain  trover. 

— Screws  v.  Roach 675 

TRUSTEES  AND  CESTUIS  QUE  TRUST. 

1.  Where  the  defendant  in  execution  had  conveyed  his  property  by  deed  of 

trust,  and  both  he  and  the  cestui  que  trust,  knowing  that  the  sheriff  had 
advanced  the  money  on  the  execution,  afterwards  assented  to  a  sale  of 
the  trust  property  under  an  alias  Ji.  fa.  for  the  purpose  of  refunding  to 
the  sheriff  the  amount  advanced  by  him,  at  which  sale  the  trustee  himself 
[^t)ecame  the  purchaser,  equity  will  protect  the  trustee,  against  the  suit  of 
the  cestui  que  trust,  to  the  extent  of  the  purchase  iHoney  advanced  by 
him. — Houston  et  aL  v.  Crutchfield's  Adm'r 76 

2.  But  the  trustee's  equity  extends  only  to  his  protection,  and  if  he  re-sells 

the  property  at  an  advanced  price,  the  profit  enures  to  the  benefit  of  the 

trust  estate 76 

8.  The  widow  of  the  defendant  in  execution  is  a  competent  witness  for  th# 
trustee,  when  a  bill  is  filed  against  him  by  the  cestui  que  trust,  to  prove 
that  the  latter,  with  full  knowledge  that  the  sheriff  had  advanced  the 
money  on  the  execution,  assented  to  the  sale  of  the  property  under  an 
alias  fi.  fa~,  for  the  purpose  of  refunding  to  him  the  amoimt  thus  ad- 
vanced      76 

4.  When  a  bill  is  filed  by  a  married  woman  agamst  her  trustee  and  certain 
judgment  creditors  of  her  husband,  to  reform  a  deed  alleged  to  have  been 
intended  to  oouvey  the  property  in  trust  for  her  sole  aud  separate  use, 
and  to  appoint  another  trustee,  and  decrees  j»to  confesso  are  taken  against 
all  the  defendants  except  the  trustee,  who  answers  that  he  knows  nothing 
about  the  alleged  mistake,  the  clear  and  direct  testimony  of  one  witness 
is  sufficient  to  authorize  the  reformation  of  the  deed. — Godwin  et  al  r. 
Yonge 658 

5.  Id  such  case,  the  trustee,  after  having  taken  on  himself  the  execution  of 
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the  trust,  caoDot  allege  fraud  ia  the  execution  of  the  deed,  as  a  defence 
against  the  relief  sought  by  the  bill 568 

USURY. 

1.  1  he  plea  of  uBury  is  a  personal  privilege,  intended  for  the  benefit  of  the 
borrower ;  but  his  surety,  or  an  accommodation  endorser,  may  also  take 

advantage  of  it. — Gray's  Executors  v.  Brown 262 

2,  The  question  of  usury  is  not  affected  by  taking  separate  notes  for  the  prin- 

cipal and  interest,  and  renewing  the  latter  yearly. 262 

VARIANCE. 

1.  When  the  declaration  sets  out  a  note  payable  "  one  day  after  da<c,"  and 
the  note  offered  in  evidence  is  payable  "one  day  after,"  the  word  "date" 
being  omitted,  the  variance  is  immaterial,  and  the  omission  will  be  sup- 
plied by  intendment. — White  v.  Word,  Adm'r 442 

VENDOR  AND  VENDEE. 

1.  When  a  party  entei-s  into  the  possession  of  laud  under  an  executory  con- 

tract of  purchase,  and  fails  to  comply  with  the  terms  of  the  contract  on 
his  part  in  the  payment  of  the  money,  the  vendor  may  bring  ejectment 
against  him  to  recover  the  possession,  and  be  cannot  dispute  his  vendor's 
title,  nor  set  up  an  outstanding  title  to  defeat  the  recovery. — Seabury  v. 
Stewart  &  Eastou 201 

2.  In  such  case,  the  possession  of  the  vendee  is  not  adverse  to  his  vendor, 

and  the  latter  may  therefore  convey  the  title  to  another  be  fore  he  has  re- 
gained the  actual  possession ;  and  if  his  alienee  is  put  to  a  suit  for  the 
recovery  of  the  premises,  he  has  the  right  to  take  them  free  from  any 
charge  for  improvements  made  by  the  tenant 207 

3.  When  the  vendee  has  entered  under  an  executory  contract  of-parchase, 
which  he  fails  to  comply  with  in  the  payment  of  the  purchase  money, 
the  vendor  may,  at  his  election,  either  treat  him  as  a  tenant,  and  recover 
for  the  use  and  occupation  of  the  land,  or  as  a  trespasser,  and  eject  him 
by  suit ;  and  in  neither  case  is  the  vendee  entitled  to  notice  of  his  ven- 
dor's election,  other  than  that  given  by  the  process  of  the  court  when 
legal  proceedings  are  commenced ". 20*7 

4.  After  the  death  of  the  vendor  in  such  case,  his  executors  succeed  to  his 

right  of  election,  when  the  will  confers  upon  them  the  right  to  sell  the 
^eal  estate,  and  the  possession  of  the  tenant  is  subjected  to  their  title ; 
their  alienee  also  is  entitled  to  all  their  rights  against  him 207 

5.  A  party  who  seeks  the  rescission  of  a  contract  on  the  ground  of  fraud 
must  act  with  vigilance  and  promptness  on  the  discovery  of  it,  by  an 
offer  to  return  the  property  within  a  reasonable  time,  if  the  parties  live 
at  a  distance  from  each  other ;  or  by  an  actual  redelivery  of  it,  or  a  ten- 
der with  a  view  to  a  redeliveiy,  if  they  reside  near  each  other,  and  the 
property  is  susceptible  of  easy  transportation. — DiU,  Guardian,  v.  Camp.  249 

6.  If  the  vendee  retains  the  possession  of  the  property,  after  an  offer  to  re- 

turn, or  a  tender  with  a  view  to  redelivery,  lie  is  raerelj'  the  bailee  of 
the  vendor,  and  must  avoid  the  use  or  employment  of  the  property  in 
any  manner  inconsistent  with  the  vendor's  rights 249 

7.  These  rules  apply  with  equal  force  to  contracts  of  hire 249 

8.  When  the  vendee  brings  assumpsit  to  recover  money  paid  on  a  contract  of 

purchase,  in  the  absence  of  all  proof  as  to  the  terms  of  the  contract. 
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the  «oiirt  oannot  aasame  that  the  retention  of  poflseesion  by  the  plaintiff 
wfts  inooDsisteDt  with  his  right  to  rescind,  or  that  an  offer  to  return  the 
premises  was  indispensable  to  the  exercise  and  perfecting  of  that  right — 
Waters  v.  Spencer,  Adm'r 460 

9.  And  in  such  case,  it  is  error  to  instruct  the  jury  that  certain  acts  of  the 

defendant  might  be  regarded  by  them  as  evidence  of  a  violation  of  the 
contract  on  his  part,  or  such  a  repudiation  of  it  as  would  justify  its  abao- 
dooment  by  the  plamtiff 460 

10.  The  vendor's  intention  to  abandon  the  contract  will  not  justify  the  ven- 
dee in  treating  it  as  at  an  end,  so  as  to  enable  him  to  sue  for  the  purchase 
money  which  he  has  paid 460 

11.  If  the  vendor,  during  the  negotiation  for  the  sale,  midces  a  fraudulent 
representation  in  relation  to  a  material  fact,  and  one  on  which  the  vendee 
has  a  right  to  rely,  and  the  latter  is  thereby  misled  to  his  prejudice,  the 
vendor  is  responsible  in  damages. — Pritchett  v.  Munroe 501 

12.  In  most  cases,  if  the  vendor,  at  the  time  of  making  the  contract,  discloses 
all  that  h«  knows  in  relation  to  the  subject  matter  of  the  sale,  the  pur- 
chaser cannot  be  deceived  or  misled,  and  no  recovery  can  be  had  ;  but  if 
the  vendor  makes  a  fJEilse  representation  during  the  negotiation,  it  is  a 
question  for  the  determination  of  the  jury,  whether  the  Effect  of  it  on 
the  mind  of  the  vendee  is  done  away  by  the  vendor's  subsequent  disclo- 
sure of  all  that  he  knows  in  relation  to  the  subject  of  the  contract 601 

13.  Ab'dlfiled  by  a  vendor  of  lands,  alleging  that  the  purchase  money  was 
to  be  paid  out  of  the  proceeds  of  certain  mills  situate  on  the  lands,  and 
that  the  vendees  had  received  enough  to  pay  the  purchase  money,  and 
asking  an  account  of  the  pi-oceeds  received,  is  without  equity,  complain- 
ant's remedy  being  complete  at  law — May  v.  Lewis  et  al 646 

14.  Chancery  may  enfoi-ce  a  vendor's  lien  for  the  pm'chase  money,  when  his 
bill  allies  that  he  retained  the  title  in  himself  as  a  security  for  the  pur- 
chase money,  that  the  purchase  money  is  due,  and  that  the  purchasers  are 

in  default 64  6 

15.  If  a  subsequent  purchaser  is  put  in  possession  of  such  facts  concerning  the 
title  of  the  vendor  as  would  cause  a  prudent  man  to  make  further  inquiry 
before  completing  his  purchase,  be  cannot  invoke  the  statutes  of  registra- 
tion against  a  prior  bona  fide  purchaser  for  valuable  consideration,  but  is 
chargeable  with  Uie  notice  required  by  the  statute,  and  entitled  to  no  pro- 
tection.—Center  V.  P.  «fe  M.  Bank  et  al 643 

WILLS. 

1.  The  first  clause  of  a  will,  after  an  absolute  bequest  of  certain  specific  prop- 
erty to  the  testator's  wife,  was  as  follows,  viz :  "  That  she  may  have  a 
comfortable  suppwrt  and  maintenance,  I  give  her  the  tract  of  land  on 
which  I  now  live,  together  with  all  my  property  of  every  kind  whatBoever 
that  I  may  die  potsess^d  of,  for  her  use,  during  her  natui*al  life,''  Ac.  A 
subsequent  clause  was  in  the  following  language :  "  I  give  and  bequeath  to 
my  niece,  Ann  Finley,  my  negro  boy  Franklin,  to  her  and  her  heirs  for- 
ever, and  also  my  negro  girl  Peggy,  imtil  she  arrives  at  the  age  of  twen- 
ty-five years,  at  which  age  she  is  to  be  emancipated,"  ibc.  Held : 
That  Ann  Finley  took  a  vested  remainder  in  the  slaves  bequeathed  to  her, 
limited  upon  the  life  estate  of  the  testator's  widow. — Hunter,  Ex'r.  t. 
Qre«ne 82* 
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2.  On  the  trial  of  an  issue  devisavit  vel  non,  to  test  the  validity  of  a  will  al- 
leged to  have  been  obtained  by  fraud  and  undue  influence  on  the  part  of 
the  testator's  wife,  and  in  which  she  was  the  principal  legatee,  proponent 
proved  a  conversation  between  testator  and  the  witness  had  two  days 
before  the  will  was  made,  in  which  testator  spoke  of  his  slaves  giving  him 
a  great  deal  of  trouble,  and  said  that  lie  did  not  know  what  to  do  with 
them;  witness  advised  him  to  give  one  to  each  of  his  children,  which  he 
refused  to  do,  saying  "that  his  sons-in-law  should  never  have  any  of  his 
property,  and  as  to  his  daughters,  as  they  had  made  their  bed,  so  they 
must  lie."  He  then  offered  to  prove  declarations  of  the  wife,  made  in 
this  conversation,  to  the  efifect  that  she  wished  her  husband  to  make  a  will 
different  from  the  one  propounded,  and  which  should  make  provision  for 
his  daughters.     Meld  : 

That  these  declarations  were  not  admissible  to  sustain  the  will. — Roberts, 
Ex'r.  V.  Trawick  et  al 490 

3.  The  proponent  of  a  will  is  an  incompetent  witness  to  sustain  it,  and  cannot 

render  himself  competent  by  renouncing  as  executor. — Gilbert  v.  Gilbert.  629 

4.  Undue  influence  must  be  such  as,  in  some  measure,  destroys  the  free 
agency  of  the  testator,  and  prevents  tlie  exercise  of  that  discretion  which 
the  law  requir^in  relation  to  every  testamentary  disposition ;  it  is  not 
enough  that  he  is  dissuaded  by  solicitations  or  argument  from  disposing 
of  his  property  as  he  had  previously  intended  ;  it  must  be  equivalent  to 
moral  coercion,  and  constrain  the  testator  to  do  that  which  is  against  his 
will,  but  which,  from  fear,  the  desire  of  peace,  or  some  other  feeling,  he 

is  unable  to  resist 529 

5.  In  determining  the  question  of  undue  influence,  the  fact  that  the  will  makes 

an  unnatural  disposition  of  the  property — the  physical  and  mental  condi- 
tion of  the  testator  at  the  time  the  influence  is  exerted — the  relative  po- 
sition of  the  testator  and  the  person  exerting  the  influence,  and  the  mo- 
tives of  the  latter,  as  deducible  from  interest  to  himself,  or  from  affection 
or  animosity  to  others,  may  all  be  proper  circumstances  to  be  taken  into 
consideration 629 

6.  Acts  and  declarations  of  the  testator  before  the  publication  of  his  nuncu- 
pative will,  and  his  expressions  at  the  time  of  its  execution,  tending  to 
show  a  paternal  feeling  and  affection  towards  a  child  for  whom  the  will 
made  no  provision,  are  admissible  evidence  for  the  contestants 529 

7.  So,  also,  acts  of  officious  intermeddling,  harrassing  and  annoying  to  a  dying 
man,  or  evincing  a  purpose  to  hurry  him  on  to  the  act,  without  giving  him 
time  to  deliberate,  are  admissible  evidence  against  the  will 529 

8.  But  testimony  showing  that  two  of  the  testator's  relatives  who  resided 

in  the  same  neighborhood  with  him,  had  never  heard  of  the  will  until  a 
short  time  before  it  was  offered  for  probate,  is  not  admissible,  either  as 
tending  to  show  that  undue  influence  was  exerted,  or  that  no  such  will 
was  in  fact  made 529 

9.  A  paper  in  the  handwriting  of  the  deceased,  purporting  to  be  his  last  will 

and  testament,  but  without  date,  signature  or  attestation,  cannot  be  ad- 
mitted to  probate  as  a  testament,  upon  proof  that  it  was  found  among 
the  decedent's  papers  after  his  death,  and  in  connection  with  it  a  memo- 
randum in  his  handwriting,  containing  a  schedule  of  his  debts  and  su^es- 
tiona  for  the  management  of  his  estate ;  that  the  decedent  was  a  lawyer, 
a  cautious  and  prudent  man,  not  disposed  to  communicate  to  people  gen- 
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erraUj  his  views  and  plans  &>r  the  maoagement  of  bia  affairs,  and  not  apt 
to  duu^e  any  views  or  opinions  which  he  had  deliberately  reduced  to 
writing ;  that  he  had  approved  of  a  similar  will,  niade  by  his  brother-in- 
law  about  two  years  previously ;  that  the  paper  was  written  in  May,  and 
a  few  days  afterwards  decedent  was  taken  sick  and  confined  about  two 
weeks,  after  which  he  pai'tially  recovered,  and  was  able  to  attend  to  busi- 
ness for  two  or  three  weeks,  when  he  relapsed,  and  after  a  confinement  of 
sixteen  days  died,  in  a  congestive  chill,  on  the  1st  of  August ;  that  the  re- 
sult of  his  case,  in  the  opinion  of  his  attending  physician,  was  unexpected 
to  him  up  to  the  time  of  the  chill,  and  after  that  he  was  unable  to  attend 
to  business. — Boling's  Heirs  v.  Bohng's  Executor 826 

WITNESS. 

1.  To  render  a  witness  competent  to  testify  to  the  general  character  of  the 

accused,  it  is  not  necessary  that  he  should  know  what  a  majority  of  his 
neighbors  said  or  thought  of  him,  nor  that  he  should  have  heard  some  one 
say  what  a  majority  of  them  said  or  thought  of  him ;  the  only  test  of  bis 
competency  is,  whether  he  knows  the  general  character  of  the  accused 
among  his  neighbors  or  those  acquainted  with  him. — Dave  v.  The  State . .     28 

2.  The  widow  of  the  defendant  in  execution  is  a  competent  witness  for  the 
trustee,  when  a  bill  is  filed  against  him  by  the  cestui  qti^^hugt,  to  prove 
that  the  latter,  with  full  knowledge  that  the  sheriff  had  advanced  the 
money  on  the  execution,  assented  to  the  sale  of  the  projjerty  under  a 
fi.fa.,  for  the  purpose  of  refunding  to  him  the  amount  thus  advanced. — 
Houston  et  aL  v.  Crntehfield,  Adm'r 76 

3.  A  distributee  of  an  estate  who  has  released  and  abandoned  all  interest 
therein,  which  release  has  been  entered  of  record,  is  a  competent  witness 
for  the  administrator,  to  prove  an  advancement  to  another  distributee. — 
Grey's  Heirs  v.  Grey's  Adntrs 233 

4.  Although  it  is  not  necessary  that  a  release  should  be  deUvered  personally 

to  a  witness,  in  order  to  restore  his  competency,  yet  it  is  necessary  that 
he  should  be  apprised  of  its  exist  snce  when  his  deposition  is  taken ;  and 
where  the  release  is  attached  to  the  deposition  by  the  commissioner,  but 
there  is  no  proof  that  the  witness  ever  saw  it  or  knew  of  its  existence,  it 

is  not  sufficient  to  restore  his  competency. — Gray's  Ex'rs.  v.  Brown 262 

6.  A  release  of  one  partner  discharges  liis  co-partner  also 262 

6.  A  general  objection  to  the  testimony  of  a  witness  when  his  deposition  is 

taken,  does  not  raise  the  question  of  incompetency  by  reason  of  interest, 
and  should  be  disregarded 262 

7.  An  objection  to  a  deposition  on  account  of  the  interest  of  the  witness 

cannot  bo  raised  for  the  first  time  when  ofiTered  on  the  trial,  if  the  party 
objecting  knew  that  he  was  interested  when  the  deposition  was  taken ; 
but  if  the  objection  is  made  as  soon  as  may  be  after  the  interest  is  dis- 
covered, it  will  be  heard 262 

8.  The  proponent  of  a  will  is  an  incompetent  witness  to  sustain  it  and  can- 
not render  himself  competent  by  renouncing  as  executor. — Gilbert  v. 
Gilbert 529 

9.  An  agent  of  a  commission  merchant  who  receives  commissions  on  all  the 

cotton  which  he  procures  and  ships  to  his  principal,  is  a  competent  wit- 
ness for  the  latter,  in  a  suit  concerning  the  title  to  certain  bales  of  cotton, 
which  the  agent  had  procured  and  shipped,  and  on  which  he  had  received 
his  commissions. — Bryan  v.  Smith 684 
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10.  The  defeDdaot  in  attachment  is  a  competent  witness  for  his  commission 
merchant,  in  a  suit  brought  by  the  latter  against  the  sheriff  to  recover 
certab  bales  of  cotton,  which  he  had  seized  under  attachment,  as  the 
property  of  the  defendant  therein,  and  which  the  defendant  bad  previ- 
ously assigned  to  his  commission  merchant 534 

•11.  When  a  debtor  delivers  property  to  one  of  his  creditore  to  be  sold,  and 
the  proceeds  to  be  appropriated,  first  to  the  payment  of  his  own  debt, 
and  the  balance  to  a  debt  due  another  creditor,  and  the  latter  creditor 
brings  suit  against  the  fonner  to  recover  this  balance,  the  debtor  may  be 
rendered  .a  competent  witness  for  the  plaintiff  by  a  release. — Loftin  v. 
Lyon  &  Baker 540 

12.  When  there  is  a  conflict  in  the  testimony  of  two  vritnesses  which  cannot 
be  reconciled,  I'egard  must  be  had,  in  determining  which  one  is  mistaken, 
to  the  capacity  of  the  witnesses,  their  respective  opportunities  of  know- 
ing the  facts  to  which  they  depose,  and  the  nature  of  the  facts  deposed 
to,  as  calculated  to  impress  themselves  with  more  or  less  force  on  the 
memory. — Hitt  and  Wade  v.  Rush  et  al 668 

18.  When  the  witnesses  are  put  under  the  rule,  and  one  of  them  remains  in 
court  during  the  examination,  without  the  knowledge  of  the  party  for 
whom  he  was  sAnmoned,  it  is  discretionary  with  the  court  to  allow  him 
to  be  examined. — Sidgreaves  v.  Myatt 61*7 

14.  Where  the  evidence  of  a  deceased  witness  is  offered,  the  substance  of  his 
whole  testimony  must  be  proved ;  if  any  parts  of  it  are  irrelevant,  the 
court  may  reject  them,  but  the  witness  cannot  determine  upon  the  rele- 
vancy of  the  portions  which  he  omits  to  prove. — Magee  v.  Doe  ex  dem. 
Hallett  &  Walker 699 


A     001  167  761     4 


